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EASTER TERM 


16 Gzoxcs III. B. R. 1776. 


'D ; | as 7 
Dor ex dim. Davis verſus SAUNDERS, K 
177 


P gectment for certain lands in Edmonton, in the county of . B. we. 
Middleſex, upon not guilty pleaded, the jury found a verdict ond *. 

for the plaintiff, ſubject to the 1 of the court on the fol- abnr the 

lowing caſe. - — 

That Robert Everden belog ſeiſed in fee of the premiſes in Bath. 

' queſtion, and of other lands (copyhold), deviſed the lands in One deviſes 

queſtion, viz. a freehold mefſuage and premiſes in Churth-Areet to his — 

in Edmonton, and alſo a parcel of land copyhold in Barrowfeld in — 

the ſaid pariſh, containing about half an acre, to his ſon Henry gives all the 

' Everden and his wife Elizabeth, for their joint lives, and the 9 

ſurvivor of them, and after the deceaſe of the ſurvivor, to their of his real 

eldeft ſon and his heirs for ever ; and if they have no male iſſue, eſtate to A. 

then to their daughters and their heirs for ever: and if they Teer 

die without iſſue, then to his right heirs for ever. Afterwards - does not 

he gave to his ſon-in-law Humphry Davis, his heirs, executors, +10 lg 

adminiſtrators, and aſſigns for ever, all and every his freehold and deviſe. 

copyhold eftate and eſtates, tenements and premiſes thereunto be- 

longing, not therein before deviſed, to have and to hold to him, 

his heirs, and aſſigns for ever, upon truſt to ſell the ſame, ſo ſoon 

as conveniently might be after his deceaſe : and after payment of 

ſo much of his debts, funeral and other expences, as his perſonal 

eſtate, before deviſed for that purpoſe, ſhould not be ſufficient 

to diſcharge, to pay certain legacies to his children, and the ref, 

reſidue, and remainder thereof equally to divide amongſt his children 

ſhare and ſhare alike. And then he deviſed © all the refidue and 

« remainder of his eftate, 60 real and perſonal, to his ſon-in-law 


Ty II. 3 'B « the 
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1776. . the raid Humphry Davis, his heirs, executors, adminiſtrators, 


“ and aſſigns for ever.” 
—_ Henry Everden and his wife ſurvived the . and died 
Savnozns. without ever having had iſſue. * 

The teſtator had ſix copyhold meſſuages, which were ſurren- 
dered to the uſe of his will, but no other freehold eſtate beſides 
that deviſed to Henry Everden. 

The queſtion was, Whether the plaintiff js entitled to recover; 

if not, then a nonſuit to be entered ? 

Mr. Buller, for the leſſor of the plaintiff, ſtated the queſtion to 
be, Whether by the limitation to the teſtator's right heirs, any 
eſtate paſſed or not; and he inſiſted no eſtate at all paſſed. That 
by a deviſe to the right heirs of a man, no intereſt whatever paſſes : 
That if the teſtator had ſtopped at the deviſe to the daughters, 

the reverſion would have deſcended to the old uſes. 2 P. ms. 135. 
—3 Lev, 406. 2 Salk. 590. 10 Mad. 369. Goodright v. Wright. © 
1 P. Wms. 397. S. C. That if the teſtator meant any thing by 
; | the expreſſion © to his right heirs,” he muſt have meant ſuch per- 
| ſon as he ſhould make his heir; namely, Humphry Davis { Such 
a conſtruction would make the whole will conſiſtent, and no 
doubt he meant to give a freehold to Davis. But, ſecondly, ſup- 
poling the deviſes inconſiſtent, the deviſe to Davis, as being the 

laſt, ought to take effect. 

Mr. Davenport, contra, cited Smith ex dim. Devi v. Saunders, 

Hil. 11 Geo. 3. C. B. which he ſaid was this very caſe, upon an 
ejectment brought there; and the court held the reverſion did 
not paſs by the refiduary deviſe. Vide this caſe ſiuce reported, 
2 Black}}. Rep. 736. | 

Lord Mansfield to Mr. Davenport. I have looked at that caſe 
in the Common Pleas, and it is in point, * 

Lord Mangfeld, after ſtating the caſe, proceeded thus: The 
queſtion is, Whether the deviſe to Humphry Davis includes the 
reverſion of the freehold meſſuage in Church-Areet, Edmonton, 
and the copyhold in Barrawfeld ? 

This queſtion depends upon whether the meſſuage and copy- 
hold were within the intention of the teſtator deviſed by his 
will to his right heirs. If this caſe were doubtful, the authority 

| of the court of Common Pleas ought to guide us; but there could 
be no doubt, if the queſtion were res integra, that the clear inten- 


| tion of the teſtator was not to include the reverſion of the pre- 

F} + miles i in queſtion, in the deviſe to his ſon-in-law Humphry Dau- 
| g | vis. For he firſt deviſes them to Henry Everden and his wiſe for 

| their 


- / ' * 


A 7 
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their joint lives, and to the ſurvivor ; then to their eldeſt ſon and | 1776. 


his heirs for ever, which would give him the fee ; but that deviſe nn 
is followed by other words, which by implication ſhew he meant bes 
his ſon ſhould only take an eſtate tail, with remainder over to ue. 
his daughters, and if they died without iſſue, then the eſtate was 
to go to his own right heirs. The whole reverſion, therefore, is 
clearly diſpoſed of. 3 

It is true, where a man deviſes lands to his right heirs ab» 
ſolutely, the heir may take by deſcent as being the better title; 
but where the lands ſo deviſed are ſubject to a charge, he muſt 
take under the-will, that he may not defeat the will. What is 
the meaning here ? The teſtator ſays, he means his heirs ſhall 
take by deſcent. - After this deviſe, he gives all his freehold and 
copyhold eſtates to the leſſor of the plaintiff, But he gives them 
for purpoſes which ſhew he could not meanto include this eſtate; 
for he directs they ſhall be ſold immediately for payment of debts 
and legacies ; and the reſidue of the money ariſing from the ſale 
to be divided equally amongſt his children. That could not be 
done in reſpect of the eſtate in queſtion, till he knew whether his 
ſon Henry Everden would have children or not. As to the ſub- 
ſequent deviſe of the refidue, that cannot go further than the firſt ; 
it would be tautology and unintelligible, unleſs applied to the 
perſonal eſtate. Therefore, both upon the authority of the deter- 
mination in the Common Pleas, and independent of it, I am clear- 
ly of opinion that the leſſor of the plaintiff has no title to recover, 

As rox Juſtice I am of the ſame opinion: As to the ſecond 
deviſe of the reſidue, there is nothing for it to operate upon; ſor 
the whole is before deviſed. And if the plaintiff's conſtruction 
reſpecting the deviſe to the right heirs being nugatory, were to 
prevail; Davis the truſtee muſt immediately ſell the whole eſtate, 
and Henry Everden would be to take only one eighth part of his 
own eſtate, | 

Mr. Juſtice Willes was of the ſame opinion, 

Per Cur. Let a nonſuit be entered. 


Furl verſus HuTcains, Clerk, | Same day. 
HF vTcHNs libelled Full in the eccleſiaſtical court of the 7'obibition 


denied after 


Archdeacon of Totneſs in Devonſhire for tithes. Full ſenterer, 


ſet up a modus, and alſo ſeyeral cuſtoms, alleging their exiſtence to 2 


have been from time immemorial, or at leaſt ſor 40 years. The = — 


ral cuſtoms reſpecting tithes, but had ſubm tt d to tris. 
B 2 eccleſiaſtical 
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ecclefiaſtical court proceeded to. the entninativn of vitnelſ's = as 


— — to theſe ſuppoſed 'cuſtoms, and pronounced ſentence againſt 


Fork 
werſus 


them. Upon this, Full applied for a 1 range and a rule 


HuTcnins. 4, ſhew cauſe was granted. 


_— 2 - — — 


Mr. Buller now ſhewed cauſe, and infiſted, that this being an 
application for a prohibition after ſentence, it ought to appear 
upon the face of the libel, that the eccleſiaſtical court had #9 ju- 
riſdiction, otherwiſe a -rokibition would not go : But here the 


objection clearly ariſes upon a collateral matter. The party has 


ſubmitted to trial, and the eccleſiaſtical court have decided as a 
court of common law would have done. Therefore, the appli- 
cation is now too late. Buggin verſus Bennet, Paſch. 7 Geo. 3. B. 
R. fince reported 4 Burr. 2,053.—1 Bur, 813.—1 Str. 187. 


Argyle verſus Hunt. and 1 Ventr. 343. in which latter caſe it is 
Taid, * it is diſcretianary in the court to grant a prohibition.” 
Mx. Dunning contra contended, / that the court below had m0 


juriſdiction in this caſe; and, therefore, a prohibition might go at 
any time. For though the eccleſiaſtical court bas undoubtedly 


- Juriſdition in matters of tithe, yet in this caſe there was a mo- 


dus ſet up, cuſtoms ſtated and denied, iſſue joined upon them, 
and a general decree for payment. Now, a cuſtom is a matter 
peculiarly triable at common law; and from the moment the 
queſtion of modus or no modus was ſtarted, there was an end of the 
Juriſdiction of the egclefiaſtical court. The defence put the cauſe 
upon a totally different ground, which it is the peculiar province 
of the common law juriſdiction to judge of. Therefore, a pro- 
hibition may go though after ſentence. 6 Mod. 25 2. Comb. 2 54, 
448. 1 Bur. 314. As to the caſe 1 Yentr. 343, in 1 Sid. 65. it 
is expreſsly laid down, ** that the granting a prohibition is nt 
« diſcretionary, but ex debito juſtitie *.” — Cur. adviſare vult. | 

Next day Lord Mansfield delivered the opinion of the court as 
b 

The caſe is, that the defendant Hutchins libelled | in the eccle- 
ſiaſtical court for tithes. Full, the plaintiff, ſet up a modus, and 
ſeveral cu//oms, which he alleged to be time immemorial, or at 
leaſt for forty years paſt. Witneſſes were examined, the cauſe 


was heard, and ſentence given againſt the cuſtoms. Full has 


now made application to this court for a prohibition upon the 
following ground : that his defence below was a plea of imme- 


-morial cuſtoms ; that an immemorial cuſtom is a matter properly 


triable at common law, and, therefore, it a ppears on the face ofthe 
| proceedings, 
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proceedings, that this is a caſe where the ſpiritual court bad no 
juriſdiction. 

The queſtion is, Whether this application, being made ts 
ſentente, is not too late? 

Upon conſideration of the principles on which this doctrine is 
founded, and upon looking into the caſes, we are all of opinion 
that the defendant in this caſe.comes tco late AFTER SENTENCE. 
Where matters, which are triable at common law, ariſe inci- 
dentally in a cauſe, and the eccleſiaſtical court has juriſdiction 
in the principal point; this court will nor grant a prohibi- 
tion to flay trial. For inſtance, if the conſtruction of an act of 
parliament comes in queſtion, or a releaſe be pleaded, they ſhall 
not be prohibited, unleſs the couft proceed to try contrary to the 
principles and courſe of the common law : as if they refuſe one 
witneſs, &c. And this is expreſsly laid down by Lord Hale in 
2 Lev. 64. Sir Vm. Juxom verſus Lord Byron, 

There is another denomination of caſes under which the pre» 
ſent caſe comes, where matters are ſo properly and eſſentially 
triable at common law, that if the party comes for a prohibition 
before ſentence, this court will grant it for the ſake of the trial, 
But if the party ſubmit to trial, he is afterwards too late, 


The diſtinQion in reſpect of caſes where a prohibition does or 
does not lie after ſentence, is this: If it appears on the face of the 
Ubel, that the eccleſiaſtical court has 0 juriſdifion of the cauſe, 
a prohibition ſhall go; becauſe there, ntereft reipublice that they 
ſhould not encroach upon the juriſdiction of the temporal courts ; 
and in ſuch caſe, their ſentence is a nullity. Therefore, in the caſe 
of Paxton verſus Knight, 1 Burr. 314. the court, though againſt 
their inclination, granted a prohibition ; becauſe it appeared or 
the face of the libel that the eccleſiaſtical court had u juriſdiction. 


This doctrine and diſtinction is fully ſettled and eſtabliſhed 
in a cafe reported in 10 Mod. 12. Banifter verſus Hapton. "There, 
upon a motion after ſentence for a prohibition to the Spiritual 


Court, upon a queſtion of preſcription, the court held, that tho? 
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— — 
Furt 
verſus 
HuTcxlnsg 


Where a 
matter is 
properly 
rriable at 
common 
law, prabi- 
bition lies 
before ſen- 
tence. But 
if a party 
ſubmit 10 
trial, it is 
afterwards 
too late, 


it were 2 matter triable at common law, yet if the party ſubmit + 


to trial, it will be too late for a prohibition after ſentence. In the 
margin of that caſe is cited 2 Salk. 548. which is cited for the 
true diſtinction where a prohibition ſhall or ſhall not lie after ſen- 
tence : And there it is ſaid, that if it appear in thelibel or proceed- 
ings of the cauſe, that the cognizance of the cauſe does not belong 
to the Spiritual Court ; a prohibirion ſhall go eyen after ſentence. 


Prohitution 
liey after 


Hence, if 


the cccletio 
aſtical court 
has no cog - 


niaance of the cauſe; otherwiſe if there he only a dect of triak 


B 3 It 
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Furr 


werſus 
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It ſhall go where they have no eognizance of the exuſe, not 


where there is only a defect of trial. 
There is another caſe fully in point to the ſame diſtinAion; 


Ho Tens. the name of it is, The churchwardens of Market Boſworth verſus 


-- 


the rector of Market Brſworth, Hil. to Wm. 3. B R. 1 Lord 


Raym. 435. The libel, in that caſe, was founded upon a cfm 


which the defendant denied; and the decree was againſt the 


cuſtom ; a prohibition was moved for, becauſe cuſtom or no cuſ- 
tom, is a matter triable at law; and this appearing on the libel, 
the court had no juriſdiction; therefore prohibition ought tio go, 
though after ſentence. But the whole court held the contrary. 
And the reaſon given is this; that the plaintiffs, having ground- 
ed their libel on a cuſtom, which would have been well grounded 
if the cuſtom had not been denied, ſhall not, after the cuſtom is 
found againſt them, prohibit the court from executing their 
ſentence. For the defign of the motion for a prohibition is 
only to excuſe the plaintiffs from coſts. But ſay the court, 
there is no reaſon why they ſhould not pay them, ſince it appears 
they have vexed the defendant mary cauſe : and therefore | 
denied the prohibition. 

The ſame reaſon holds here, as in that caſe. The defendant / 


f himſelf has alleged the cuſtom, and ſubmitted to trial; therefore, 
there is no reaſon now why he ſhould have a prohibition to ſave 


| himſelf from the coſts. * 


We are all of opinion, that the cauſe ſhewn againſt the pro- 


| hibition ſhould be allowed, and the rule diſcharged. 


Thur ſclay, 


Treſpaſs 
and {alſe 
img riſon- 
ment 
againſt to; 
one only 


, tound 


guilty ; Writ | 
of error in 
the name 
oi both; and 
amended, by 
ſtriking out 
the name of 
the detend- 
ant who had 
zu .ment 
below. 


Per Cur. Rule diſcharged. 
ä —— — 
VERELST, Eſq. and SMITH, verſus Rar akl. 


HE plointiffs in this caſe were plaintiffs in error, upon a 
judgment of C. B. in an action of treſpaſs and falſe impri- 
ſonment brought againſt them in that court jointly : but judg- 
ment was given againſt Verelſt only, Smith being found not 
guilty. 3 N ; 
Mr., Buller had moved to quaſh the writ of error, becauſe it 
was brought by them /ointly : whereas it ſhould have been 
brought by Verelſt only, againſt whom judgment was given. 
Mr. Wallace, on the part of the plaintiffs, had, on the other 
hand, moved for leave to amend the writ of error, by ſtriking out 


the name of Smith; upon an affidavit made by the officer, 
that 


, H 
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that it was his miſtake, and that the inſtructions left with him 1776. 
were to make out a writ of error in the name of Verelſl only, »—— 
Both rules now came on together: Mr. Wallace and Mr. wer 
Mansfield for the plaintiffs inſiſted, that this being a miſtake of 
the Filazer was amendable under the ftat. 5 Geo. 1. c. 13. and 
cited The Sword blade Company verſus Dempſey. 2 Str. 892. as 
-in point. | | 
Mr. Dunning and Mr: Buller, contra, contended, that to ſtrike . 

out the name of one of the parties in this writ of error, would 

be to alter the caſe entirely, and make it in fact a new cauſe. 
That the only object of the motion for amending was, to get 

rid of the motfhn to quaſh the writ, which not being agreeable 

to the original record, was clearly wrong. Beſides, the ſtatute 

profeſſes to be made to prevent delay ; but if this were allowed, 

it would encreaſe the delay already uſed to keep the defendant 
out of his right, | 

Lord MansFIELD.—The ground upon which the application 
- for quaſhing the writ of error in this caſe is founded, is, becauſe 

it does not agree with the original record. The reaſon why it 

does not agree with the record, is owing to a blunder, which the 

officer ſwears was made by his miſtake. What are the words 

of the act *? It recites, that great delay of juſtice has been occa- . 5 f. 5 Co. 

fioned by defeFive writs of error, which, as the law ſtood at the 1. . 3. 

time of the act, were not amendable: And then it enacts, | 

« That all writs of error, wherein there ſhall be any variance 
From the original record, or other defect, ſhall be amended.” 

Now here is a defe#, and that defect owing to the miſtake of 

the officer. In the cafe that has been cited from 2 Str. 892. the 

name of Mary Edwards was added by miſtake : Here, the name 

of Richard Smith is ſo; therefore this caſe is exactly like that. 

The words of the act are general . other dgfecti; and therefore, 

if there were any doubt, they ought to be extended as far as poſe 

ſible, becauſe it is for the furtherance of juſtice. 

Mr. Juſtice A/on, and Mr, Juſtice Wiles concurred. 

Per Cur.— Rule for amending the writ of error, abſolute on 

payment of coſts ; and the rule for quaſhing the writ of error 
diſcharged. 


RAaraZt» 
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=: Me . _ Clavey et al. verſus HavLey et al. 


A I* trover for a. quantity of cloth, upon not guilty pleaded, 
lentjuig- the jury gave a verdict for the plaintiff, damages 297 J. 165, 


ment and 


_—_ . execution, 10 d. and coſts, ſubject to the opinion of the court upon the fol- 
1 aa cre- wing caſe, 
A4 tors, is not That a commiſſion of bankruptcy iſſued againſt William Bloom 
in itſelf an 
aR of bank. on the fourth of December 1775. 8 
ruptcy. That the bankrupt being (indebted to the defendant John 


f Cockran in the ſum of 60 J. for ſo much money advanced by 
him to the ſaid bankrupt ; and the ſaid John Coctram and the 
| defendant James Bramble being ſecurity for the ſaid bankrupt by 
| 2 note of hand for the ſum of 182 J. to the plaintiffs Clavey 
and another, and the ſum of 36/. being actually due to the 
plaintiffs Clavey and another, upon a note in which the ſaid de- 
fendants Bramble and Cactran were joined as ſecurity for the ſaid 
& | bankrupt z he the ſaid bankrupt on the 18th of Navember 1775, 
executed a bond and warrant of attorney for confeſſing judgment 

to the ſaid Bramble and Cockran in the penal ſum of 5 58 J. con- 

ditioned for the payment of 279 /. 

That judgment was entered up on the ſaid warrant of attorney 
the 23d of November 1775, and execution iſſued the ſame tay 
W to leyy 2821. 165. 

* The queſtion was, Whether this tranſaction conſtituted an af 
of bankruptcy; and if the court were of opinion with the plain- 
tiffs, then the verdict to ſtand, But if the court ſhould be of 

- Opinion with the defendants, then a nonſuit to be entered. 
Mr. T. Cowper for the plaintiffs ſtated the queſtion to be, - 
 .___ Firſt, Whether the execution taken out in this caſe. was not a 
"ng fraudulent. attachment within the ſtat. 1 Fac. 1. c. 15. ef. 2.? 
| Secondly, Whether it was not a fraudulent conveyance within 
another part of the ſame ſeQion. 

Lord MAansFlELD.—A fraudulent cofiveyance that conſtitutes 

an act of bankruptcy muſt be by geed, 

EE: Mr Copper then confined himſelf to the firſt queſtion; and 
inſiſted, that there being no debt due in this caſe to the amount 
of the ſum for which the judgment was entered up, and the exe- 

| eution taken out, it was clearly a fraudulently procuring his goods 
| to be attached within the words of the ſtat. 1 Fac. 1. c. 1 5. 
| fe. 2. Lhe words are, “ oy . uſing trade, c. vp wil. 


« lingly 
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« ingly or fraudulently hath or ſhall procure himſelf to be ar- 3 
« reſted or his goods to be attached or ſequeſtered.” It will be 


faid the word “ attached” is uſed in a technical ſenſe, and has 
reference only to certain cuſtoms in the city of London, Briftol, , 
and other places. But if ſuch a conſtruQtion were to prevail, 


the whole policy of the bankrupt laws would be defeated; and 


the whole kingdom, except thoſe few places, would be deprived 
of the benefit of ſuch clauſe. The words clearly mean, any 
mode by which a. legal reſtraint is impoſed an the goods of a 
trader, by his wilſul and fraudulent procurement. There are 
no authorities on the ſubject, except Moallen and others aſſignees 
v. Townſhend and others, before Lord Mansfield about three 
years ago, where Lord Mansfield held, that procuring the exe- 
cution to be brought into the bankrupt's houſe, was, within the 


* 


2 


meaning of the ſtatute, a fraudulent attachment. Here nothing 


was due, therefore it was a clear fraud, and conſequently 
amounts to an act of bankruptcy. 

Mr. Davenport, contra, was ſtopped by Lord Mansfield, it be- 
ing a clear caſe. 

Lord MaxsFiELD;—As to the point intended to have been ar- 
gued, Whether this was not ſuch a fraudulent conveyance as can- 
ſtituted an act of bankruptcy, it might as well be argued, 
Whether an eſtate to a man and his heirs is a fee ſimple or not. 

As to the other point, the queſtion is, Whether this is ſuch an 
act, as conſtitutes the crime of bankruptcy; not whether it is 
fraudulent, and may be ſet aſide on that account. I do not re- 
member the particulars of the caſe of Moollen v. Townſhend 
but I think, in that caſe, there was another clear act of bank- 
ruptcy. In a ſubſequent caſe of Harman and others, aſſignees of 
Er v. Spot/wood*, I did at firſt think attachment and ſequeſtra- 
tion did not include executions. On a ſecond trial, I expreſſed 
myſelf as if attachment and ſequeſtration did include executions. © 
But I was deſirous to have it ſettled; and afterwards, upon argu- 
ment, the whole court held it not to be an act of bankruptcy, 

All the bankrupt acts being in pari materia, muſt be taken to- 
gether. The fat. 1 Fac. 1. c. 15. defines the different acts that 
conſtitute an act of bankruptcy, and amongſt others i is the follow- 
ing, “any one who ſhall willingly or fraudulent!y procure him- 


« ſelf to be arreſted, or his goods, money, or chattels to be artach- 


ce ed or ſequeſtered.” Now the word © attachment,” being coupled 
with « arreſts and ſequeſtration,” ſhews the legiſlature meant that 


ſort of attachment, by which ſuits are commenced ; aud that they 
planly 


5 Geo. 3. 6 


„ 
3 1776. 


— 


| Cuavey 
* er al. 
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« ment, or other ſecurity.” | 8 
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plainly” had in view the cuſtoms of Londen, and other towns 
where that ſpecies of proceſs is made uſe of. A ſequeſtration in 
Londom is a method of proceeding i ia an action of debt, where the 
party cannot be found; in which caſe, upon the action being en- 
tered, the officer goes to the warehouſe of the defendant where 


his goods are, and fixes a padlock on the door; and if the defend- 
ant does not put in bail in time, judgment is given againſt him, 


and his goods are ſold in ſatisſaction. This ſtatute is followed 
by fat. 21 Fac. 1. c. 19. which ſpecifies the different ſecurities 


of creditors. It firſt enumerates all the common law ſecurities, 


and then goes on thus: „Or haying made attachments in Lon- 
« don, or any other place by virtue of any cu/fom there uſed,” 

and enacts, * that creditors having ſuch ſecurities, unleſs ſerved 
« and executed, ſhall not come in for more than a rateable part 


« of their debt, without reſpe& to any penalty or greater ſum 
« contained in ſuch en, ſtatute, recognizance, attach⸗ 


Therefore we adhere to the opinion given in Harman v. Spot/- 
wood, that a fraudulent execution, though it will not ſtand in the 


way of creditors, being void as againſt them, yet does not of it 


Telf conſtitute an act of bankruptcy. - 


42 85 and Wiles Juſtices concutred. 
Per Cur. Nonſuit to be entered. 


% 


WII EkIxsON gui tam, verſus ALLOT. 


N debt upon the ſtatute 21 H. gl. e. 13. for non- reſidence, 
upon nil debet pleaded, a verdict was found for the plaintiff, 
ſubje& to the opinion of the court upon the following caſe. 
That the defendant, Bryan Alt, clerk, was preſented, inſti- 
tured, and inducted to the rectory of Burnham gt. Mary's, other- 
wiſe Burnham W, etgate and Ulple, in the county of Norfolk, in 
the year 1766, of the value of above 300 J. per annum: That 
he had firſt a lodging, and afterwards a ready - furniſhed houſe in 
the ſaid pariſh, until Michae/mas now laſt paſt, which he then 
quitted. That from time immemorial, there was not, nor is 
there any parſonage houſe upon the living. That under theſe cir- 
cumſtances, thedefendant ab/ented himſelf from all reſidence on the 


ſaid living, and from every parochial duty, from the 28th day of 


April 1775, to the '28th day of December now laſt paſt, (being 


eight months) without any other legal excuſe ; and did not, during 
9 the 
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the faid eight months, refide i in or nent the ſaid living : but du- 1776. 


ring all that time appointed a proper and ſufficient curate, or cu-—— 
Wr KIN 


rates, for all parochial duty of the faid defendant's church or n 
churches belonging to the ſaid living, which curate or curates — 
were reſident upon the faid living. 

The queſtion reſerved was, Whether, WER, all theſe cir- 
« cumſtances, the ſaid defendant ſhall be deemed guilty of 
« wilful abſence, and non reßdence, and ſubject to the penalties 


te of the ſtatute 21 H. 8. c. 13.?˙ | 4 
Mr. King for the plaintiff was beginning to EST BY Lord ; 
Mansfield called .upon the counſel for the defendant to go on. : 


Mr. Partridge, for the defendant, recited the preamble of the 
frat. 21 H. 8. c. 13. and alſo the 26th ſection, from whence he 
argued, it was apparent that the objects of the ſtatute were of 
three kinds. ½, That the cure ſhould be duly and regularly 
ſerved. 2dly, That hoſpitality ſhould be maintained. 3dly, That 
the parſonage houſe ſhould be upholden and preſerved in a condi- 
tion fit for the incumbent to live in. That theſe requiſites had been 
complied with by the defendant, as far as lay in his power. As to 
the two firſt, it was expreſsly ſtated in the caſe, that there was a 
ſufficient curate for all the parochial duty, Sc. actually reſdent F 
upon the living. In reſpect of the laſt, it was impoſſible in this caſe 
for the defendant to comply with it; becauſe, from time imme- 
morial, there never had been any porſonage houſe in the pariſh. 
It would be abſurd, therefore, to talk of reſidence for the purpoſe 
of repairs, where there was no houſe to repair. The caſes upon 
this ſtatute are very few. 6 Co. 21. b. Goodale v. Butler. Cro. El. 
590. and Goldeſbor. 169. S. C. The words in 6 Co. are expreſs 
. to the point. & It was agreed, that lawful impriſonment, with. 
© out covin, is a good excuſe for non-r-fidency ; ſo, if there be not 
% any parſonage houſe there.” Theſe caſes are excepted out of 
the act by conſtruction of law. In Law verſus Ibbetſon, Eafl... 
11 Geo. 3. R. B. Lord Mansfield ſaid, © this c:ſe is extremely 
« clears becauſe the defendant has abſented himſelf from his par- 
c ſonage houſe without any excuſe, and therefore is certainly with- 
« in the meaning of the act. It has been determinedthat if a parſon 
* lives in his pariſh, and lets his parſonage houſe, reſerving a cham- 
ber to himſelf, he is yet ſubject to the penalty®: ſo, if he keeps his , , 
« houſe in repair, and ſervants conſtantly live in itt, he himſelf re- 39. 
* ſiding elſewhere; for the reſidence muſt be in the identical houſe: . 
* therefore, reſidence in the pariſh, even in a houſe of his own, is 


* no excuſe. But if there is no parſonage houſe, he is excuſed al- 
« together 
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17976. «topether®; ; for upon a penal act, hecannot be proſecutedfornot 
Wiz. « reliding when there is no houſe to reſide in. Here, it is expreſs- 
won ly found, that there never has been any parſonage houſe ; therefore, 
| a_ the defendant is excuſed: and he prayed judgment accordingly. 
* Vide 5 Lord MansFIELD.—The ſtatute of non-refidence is a beneſi- 
Vu a, cia law; and though a penal one, has received a ſtrict con- 
ſtruction againſt ſuch as have offended, | 
A clergyman with cure of ſouls is bound, not only by the 
canon law, but in conſcience, to attend his duty in perſon if he. 
can. By experience it was found, that neither conſcience nor 
canon law were ſufficient to bind the clergy to a due obſervance of 
their parochial duty; but they left it to be done by poor curates 
hired at ſmall ſalaries. It would be a ſtrange argument to ſay, that 
| | Perſons of that deſcription could poſſibly maintain the hoſpitality 
which the itatute had in view, and which ought to be kept up. 
The flat. 21 Hen. 8. c. 13. was made to remedy this grievance, 
and the words are general; © that every ſpiritual perſon, &c. ſhall 
&« ride in, at, and upon his benefice :” it does not ſay in, at, and 
upon his parſonage houſe. The word benefice was indeed formerly 
uſed, to denote certain portions of land, given by lords to their 
 * followers for their maintenance; but now it is a general :erm for 
any eccleſiaſtical living or preferment. In this caſe, the bengfice is a 
parſonage or vicarage, and the general words uſed by the act might 
be ſatisfied by his reſiding any where upon the. living. However, 
authorities as far back as the time of Elizabeth ſay, that that con- 
ſtruction does not anſwer the end; but it muſt be a refdence in the 
| parſonage houſe, It is a remedial and beneficial law both for the 
pariſh and the ſucceſſor; and caſes have been determined, where, 
though the parſon lived within twenty yards of the parſonage 
+ 2 Bren- houſe, and though he had a ſervant who ſlept in it t, yet it was 
low 54+ holden not to be a legal and ſufficient reſidence. 
It is true, the law ſays, that in all reſtrictions impoſed, ec 
ſibility is an excuſe; but then it muſt be performed cy pres. If 
- there has been no parſonage houſe from time immemorial, it is 
moſt certain that the parſon cannot live in it. What then ? The 
; next thing to be done is, to come as near to it as he can: He muſt 
live ſome awhere in the pariſh. His conſcience obliges him to do 
ſo. The canon law requires it, and this ſtatute enforces the ob- 
ligation under a penalty. It is ſaid, that in Law verſus Bbegſon, 
I did ſay, „that if there was no parſonage houſe, the parſon 
t N., «© might reſide where he pleaſed +” but it isclear that muſt mean 


. Burr. * 


where. Lor i Mansfield ſays, If there be no bouſe, then indeed he may relide where be will, pro- 
« wiced it be w_ * 4 
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ſhameful evaſion of the ſtatute. Here, there is no parſonage 


houſe; but the want of a parſonage houſe is no excuſe for reſido- 


ing out of the pariſh entirely ; and, therefore, there muſt be judg- 
ment for the plaintiff. 5 | 1 
Afton and Willes Juſtices concurred. wHf 4 
| | Judgment for the plaintiff. - 
—— — — 

Capocan et al verſus KiennetT Eſq; et al. 
oN ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, Lord Mansfield reported as follows: 
This was an action of trover brought by the plaintiffs, who are 
the truſtees under the marriage ſettlement of Lord Montfort, 
againſt the defendant Mr. Kennett, who is a judgment creditor of 
Lord Montfort's, and the other defendants, who are ſheriff's offi- 
cers, to recover certain goods taken by them in execution under 
a fi fa.—At the trial the plaintiffs proved Lord Monfort's mar- 
riage ſettlement, by which it appeared that the goods in queſtion, 
which were the houſehold goods belonging to Lord Montfort, at 
his lordſhip's houſe in town, and which were yery minutely par- 
ticulariſed in a ſchedule annexed to the ſettlement, were all con- 
veyed to the plaintiffs, as tru/ees, for the uſe of Lord Montfort 
for life, remainder to Lady Montfort for her life, remainder to 

the firſt and other ſons of the marriage in ſtrict ſettlement, 
One of the witneſſes proved, that at the time of the ſettlement 
being made, it was known Lord Montfort was in debt :—but he 
thought the fortune of the lady he was to marry, which amount- 
ed to 10,000 /. was amply ſufficient to pay all the debts he owed 
at that time, and had no idea of diſappointing any creditor., That 
Mr. Kennett was a creditor of Lord Montfort at the time of the ſet- 
tlement. — That Lady Montfort was a ward of the Court of Chan- 
cery ; and the reaſon for including the houſehold goods in the ſet- 


tlement was, becauſe it was thought Lord Montfort's real eſtate 


was not of itſelf ſufficient to make a proper and adequate ſettle- 
ment. It appeared alſo that the ſettlement was referred to a Maſ- 
ter in Chancery, who approved of the ſettlement, and the inſert- 
ing the houſehold goods for the reaſon above-mentioned. 

the ſettlement was approved of by the Maſter, and the goods enumerated in a 
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ſemtwhere in the pariſh. Any other conſtruction would be a 1996, 


— — — 
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A. after the marriage, continued in poſſeſſion of the goods; after which a creditor at the time of the 


ſettlement, having obtained judgment, took them in execution. Held, the fettlem: 


nt was good 


againſt creditors, and the truſtees entitled to the poſſeſſion of the goods. Bur if A had let the 
houſe ready furniſhed, the defendant X during A. s life, would have been entitled to an apportion- 
ment of the rent. And there having been a /a/e of part of the goods in this cafe, it was by con- 
ſent agreed, that the value ſhould be veſted in the funds, on the truſts of the ſettlement z and the 
intereſt during .£.'s life paid the defendant X. The reſt of the goods were ordered to be ſpeci - 
&cally delivered, 8 
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At the trial, I indlined to think, that the ſcttlement ain 
under a treaty with the Court of Chancery, and approved of by the 
Maſter; was a bond fide tranſaction, and that the poſſeſſion of Lord 
Montfort was not fraudulent, becauſe it was Wee and i in 


execution, of the truſt. 


The jury found a verdict for the plaintiff, damages 14. andif 
the court ſhould be of opinion with the plaintiffs, then the 


goods were to be delivered ſpecifically, 


Mr. Wallace and Mr. Davenport, in ſupport of the new trial, 
inſiſted that the ſettlement itſelf was a fraud, and the poſſeſſion 
by Lord Montfort the ſtrongeſt evidence poſſible of an intention 
to deceive creditors. That the fact of Lord Montfort's debts be- 
ing made known to the truſtees, was no ground for excepting this 
caſe out of the general rule : On the contrary, they ought in that 
caſe. to have ſeen that Lord Montfort did not meddle with the for- 
tune brought him by Lady Montfort; but ſhould have had that 
ſum inveſted-in them for the purpoſe of diſcharging the debts 
due at that time. 'That this was the common caſe of a debtor 
making a beneficial truſt for himſelf. That Lord Montfort might 
have diſpoſed of the goods during his lifetime; and conſequently, 


as againſt him atleaſt, they were not protected from an execution 


at the ſuit of a fair creditor. They compared this to the caſe of a 
trader ſelling his goods, continuing in poſſeſſion, and afterwards 
becoming bankrupt ; and cited 3 Co. 80. Twine's caſe. 

Mr. Dunning contra, did not diſpute the doctrine laid down in 
Twint's caſe, and admitted, that viſible poſſeſſion was a ſtrong 
circumſtance, in all caſes, of fraud. But he inſiſted the poſſeſſion 
in this caſe was not for any purpoſe of fraud but conſiſtent with 
and agreeable to the truſt, He agreed that Lord Montfort's in- 
tereſt was not protected, but contended the intereſt of Lady 
Montfort was protected: That the tranſaction was manifeſtly bond 
fide, and without the moſt diſtant intention to defraud, and there- 
fore the plaintiffs were entitled to recover. 

Lord MaNnsFIELD.—The queſtion in this caſe is, whether the 
plaintiffs, who are truſtees under the marriage ſettlement of Lord 
Montfort, by which. the houſehold goods in queſtion are ſettled as 
heir looms with the houſe in ſtrict ſettlement, and ſpecifically 
enumerated in a ſchedule annexed to the ſettlement, ſo as to avoid 
any fraud by the addition or purchaſe of new; whether, the 
truſtees are entitled to the poſſeſſion of theſe goods againſt the 
defendant Mr. Kennett. 

The defendant has taken the goods in execution; and it is not 
diſputed that he is a fair creditor. But the plaintiffs bring this 

action 
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action as truſtees under the marriage ſettlement, and the m5 
is, Whether they are, againſt the defendant, entitled to the poſſeſ- 
ſion of theſe goods for the purpoſes of the truſt. —1 have thought 
much of this cafe ſince the trial, and in every light in which I 
have conſidered it, I have not been able to raiſe a doubt. 

The principles and rules of the common law, as now univer- 


fally known and underſtood, are fo ſtrong againſt fraud in every 


ſhape, that the common law would have attained every end pro- 
poſed by the ſtatutes 13 El. c. 5. and 27 El. c. 4. The former 


of theſe ſtatutes relates to creditors only; the latter to purchaſers. 


Theſe ſtatutes cannot receive too liberal a conſtruQion, or be too 
much extended in ſuppreſſion of fraud. 

The far. 13 El. c. 5. which relates to frauds againſt credi- 
tors, directs that no act whatever done to defraud a creditor 


« or creditors ſhall be of any effect againſt ſuch creditor or 


t creditors.” But then ſuch a conſtruction is not to be made in 


1 


ſupport of creditors as will make third perſons ſufferers. There- 
fore, the ſtatute does not militate againſt any tranſaction bond fide, 
and where there is no imagination of fraud. And fo is the 
common law. But if the tranſaQtion be not bond fide, the cir- 
cumſtance of its being done for a valuable conſideration, will not 
alone take it out of the ſtatute. I have known ſeveral caſes where 
perſons have given a fair and full price for goods, and where the 
poſſeſſion was actually“ changed z yet being done for the purpoſe of 
defeating creditors, the tranſaction has been held fraudulent, and 
therefore void. 

One caſe was, where there had been a decree in the Court of 
Chancery, and a ſequeſtration. A perſon with knowledge of the de- 
cree, bought the houſe and goods belonging to the defendant, and 
gave a full price for them. The court ſaid, the purchaſe being 
with a manifeſt view to defeat the creditor, was fraudulent ; and 
therefore, notwithſtanding a valuable conſideration, void —So, if 
a man knows of a judgment and execution, and, with a view to 


defeat it, purchaſes the debtor's goods, it is void ; becauſe, the 


Purpoſe is iniquitous, It is aſſiſting one man to cheat another, 
which the law will never allow. — There are many things which 
are conſidered as circumſtances of fraud. The ſtatute ſays not a 
word about poſſe/ion. But the law ſays, if after a ſale of goods, 
the vendee continue in poſſeſſion, and appear as the wi/ble owner, 


it is evidence of fraud; becauſe goods paſs by delivery: But it 
is not ſo in the caſe of a leaſe, for that does not paſs by delivery, 


The fat. 27 El. c. 4. does not go to veluntary conveyances 
merely as being voluntary, but to ſuch as are fraudulent ®. A fair 


voluntary conveyance may be good agaialt creditors, notwith- 
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: 1776. Rating its. being n The circumſtance of a man be- 
—ů—ů— ing indebted at the time of his making a voluntary conveyance, 
9 is an argument of fraud. The queſtion, therefore, in every 

Kin- caſe is, Whether the act done is a bond fide tranſaction, or 

rr. whether it is a trick and contrivance to defeat creditors. If 

there be a conveyance to a truſtee for the benefit of the debtor, it 

is fraudulent. The queſtion then is, Whether this ſettlement is 

of that ſort. It is a ſettlement which is very common in great 

families. In ills of great eſtates, nothing is ſo ſrequent as de- 


viſes of part of the perſonal tate to go as heir homs * For in- 


\ 


K * KM * 
— 


At the laſt fittings in Midilejes i in Trinity Term 1779, the following caſe aroſe 
upon the will of the late Lord Foley, and was tried before Lord Mansfield at Weftmirfler. 
The name of it was Folcy and another againſt Burnell and another, ſheriffs of Middle- 
ſex. It was an action of trover brought by the plaintiffs, who were truſtees and 
executors under the late Lord Foley's will, againſt the defendants, to recover a certain 
quantity of wine, inen, and china taken by the defendants in execution, at the ſuit 
ol a creditor of the preſent Lord Foley, the late Lord Foley's eldeſt fon. Upon not 
guilty pleaded, the caſe at the trial appeared to be as follows: Thomas Lord Foley by 
will dated 19th June 1777, and by a codicil dated the 17th of September following, 
deviſed all his real eſtates in ſeveral counties to the plaintiffs for a term of gg 

- years; and ſubject thereto, to his eldeſt ſon Thomas Foley for life, with remainder to 
+ his firſt and other ſons in ſtrict ſettlement. Remainder to his ſecond ſon Edward . 
© Foley for life, with.remainder to his firſt and other ſons in ſtrict ſettlement, Re. 
mainder to Andrezo Foley one of the plaintiffs, with remainder to his firſt and other 
ſons in like,manner; with remainders over, The truſts of the term were to re- 
ceive the rents and profits, and thereout, according to their will and pleaſure, to ' 
allow the two ſons Thomas and Edward, yearly and every year, any ſum or ſums 
of money not exceeding in the whole the ſum of 60007. in any one year, till ſuch 
time as the debts of his ſaid two ſons ſhould be diſcharged; but ſo as his faid two ſons 
ſhould have =o eftate or intereſt in the rents and profits of the ſaid premiſes, And then 
the teſlator, after providing for the diſcharge of his ſaid ſons* debts, deviſed as follows : 
« Alſo 1 give and bequeath all the ſtandards, fixtures, houſbs/d gecds, implements, and 
ic beuſbold furniture, pictures, tapeſtry, gold and filver plate, china, porcelaine, glafs, 
ie flatues, buſts, libraries and books, which ſhall be in the ſaid ſeveral capital meſ- 
| | | cc ſuages, called Stoke, Great Witley, and Foley Houſe to be held and enjoyed by the 
. 8 1c ſeveral perſons who from time to time ſhall ſucceſſively and teſpectively be entitled 
__ « to the uſe and poſſeſſion of the ſame houſes reſpectively, as and in the nature of 
0 5 | . 4c heir homs, to be annexed to, and go along with, ſuch houſes reſpeRively for ever. wa 
14 At the death of the teſtator there was a conſiderable quantity of wine, linen, and 
china in Foley Houſe. 
The truſtees under the will of Lord Foley, permitted his eldeſt ſon Lord Foley 
and his family to live in Fol Houſe rent free; ſent him the key of the vine, and | 
Lady Foley the key of the linen and china: which they accordingly uſed as they | | 
liked, and continued in poſſeſſion of, till they were taken in execution by the de- 
FA» | fendants in this action. Upon the execution's coming into the houſe, the plaintiffs 
| gave notice to the ſheriff that part of the wine, linen, and china, ſpecifying the par- 
4 ticulars of each, belonged to them as the truſtees and executors under the late Lord | 
[ | - ' Foley's will, and demanded them to be delivered up; which was refuſed. | 
; | | 
| 
| 


The jury at the trial found a verdict for the plaintiffs, to the amount of the wine, 
linen, and china, taken in execution; and the defendants acquicſced without move 
ing for a new trial. 

ſtance, 
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Rance, the deviſe of the Duke of Bridgewater's library. The old 


Luke of Newcaflle's plate. So in marriage ſettlements, it is very 
common for libraries and plate to be thus ſettled, and for chat- 


tels and leaſes to go along with the land. If the huſband grows 


extravagant, there never was an idea that theſe could afterwards 
be overturned, If this court were to determine they ſhould, the 
parties would reſort to Chancery. We come then to the circums 
ſtances of the preſent caſe, which are very ſtrong. There is not 
a ſuggeition of any intention to defraud, or the moſt diſtant view 
of diſappointing any creditor. The very objection of the marriage 
ſettlement was, that the lady's fortune might be applied to the 
diſcharge of all Lord Montfort's debts : the amount of this for- 


tune was 10,000 J. and was thought fully ſufficient for that pur- 


poſe, Beſides this, it is a ſettlement approved by a Maſter in 
Chancery. Moſt clearly the Maſter in Chancery and the Great 
Seal could have no fraudulent view. But it appears further, that 
the reaſon why the goods were inſerted was, becauſe the ſettle- 
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ment of the real eſtate alone was thought inadequate without them. 


Clearly, therefore, it was no eontrivance to defeat creditors, but 
meant as a proviſion for the lady if ſhe ſurvived, and heir looms 
for the eldeſt ſon, 

An argument, however, is drawn from the poſſe/fon, as a ſtrong 
circumſtance of fraud : but it does not hold in this caſe. It is a 
part of the truſt that the goods ſhall continue in the houſe ; and 
for a very obvious reaſon : becauſe, the furniture of one houſe 
will not ſuit another; and it was the buſineſs of the truſtees to 
ſee the goods were not removed. 

If Lord Mentfort had let his houſe with the furniture, e 
ing one rent for the houſe, and another for the furniture; or if 
the rent could be apportioned, the creditors would be entitled to 
the rent; but they have no right to take the goods themſelves: 
The poſſeſſion of them belongs to the truſtees, and the abſolute 
property of them is now veſted in the eldeſt ſon. 


expected an authority; but though ſuch ſettlements are fre- 
quent, no caſe has been cited to ſhew they are fraudulent. How 
common are ſettlements of chattels, and money in the ſtocks : 
can there be a doubt but they are good ? Yet the creditors would 
be entitled to the dividends during the intereſt of the debtor. 
Here, there was clearly no iatention to defraud, and there is a 
good conſideration. .- Therefore, I am of opinion it could not be 


left to the jury to find the ſettlement fraudulent, merely becauſe 


Vo. II, | WS. there 


£ 
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1776. there were ereditors. The goods muſt now be kept in the houſe 


for the benefit of the ſon. 
CA DOG AN 


verſus As rot Juſtice, I am of the fared « opinion. 
iy 7 | Wurxs Juſtice.— I am of the ſame opinion. 


Per Cur. Rule for a new trial diſcharged. 

Lord MANs11EI o. The goods and furniture that have not been 

| fold are to be delivered ſpecifſically. As to thoſe which have 
deen fold, let any indifferent perſon put a value upon them; the 
value to be paid by Mr. Kennett, and the amount veſted in govern- 
ment ſecurities at 3 J. per cent. upon the truſts of the ſettlement ; 
the intereſt to be paid ro Alderman Kennett during Lord Mont- 
fort's life, And as to all the goods which are not included in 
the ſchedule, they belong to the defendant under the execution. 


N. B. This was conſented to at N Prius, in cafe the court 


ſhould be with the plaintiffs upon the general queſtion, 


Friday, | | 5 
25195 Makryx verſus Hino. 
— nk : Uros ſhewing cauſe why a new trial ſhould not be grant- 


le to th — 
_ = the ed, the caſe as it appeared by the report was to, this effect 


| trereby ap- The action was an action brought by the plaintiff againſt the de- 


point him ſendant, who was the rector of St. Ann's Weſtminſter, to recover 
curate of his 


church, a ſum of money due from him to the plaintiff, for officiating 
8 as his curate. The declaration conſiſted of ſeveral counts. The 


a falary and third count, on which the verdict was taken, ſtated as follows : 


im the © And whereas alſo the ſaid Richard at the time of the making the 


—_— „M 5 promiſe and undertaking hereinafter next mentioned, was, and 
etherwſe 4c from thence always hitherto hathbeen, afid ſtill is, rector of the 


| 2 &« faid parith church of St. Ann Weſtminſter in the ſaid county, to 
tical prejer- & wit, at Weftminſter in the ſaid county, and the ſaid Richard be- 


| [f CY * .* - * 8 * 
lawfally oy « ing ſuch rector as aforeſaid, by a certain inſtrument in writing, 


moved for (64 {ybſcribed by and with the proper hand of the ſaid Richard, 


any fault, 


he cannot © bearing date the 13th of February 1769, at Weftminfler afore- 
1 ſaid; he the ſaid Richard undertook, and to the ſaid Thomas then 


remove him 
without c and there faithſully promiſed to retain, and continue the ſaid T ho- 


if — _ 7 mas to officiate in the ſaid church, until he ſhould be otherwiſe pro- 


= map. '« vided with ſome eccleſiaſtical preferment, unleſs, by fault by him 
maintain 4. 4 committed, he the ſaid Thomas ſhould be lawfully removed from 


3 « the ſame; and to pay him the ſum of fifty guineas a year dur- 


A readerſhip ee ing that time. And the ſaid Thomas in fact ſays, that although 


is not an ec 


clefaflical *** he is not yet provided with any other eccleſiaſtical preferment, 
preferment *6e*110x has been lawfully removed from the ſame church, or 


within the 
meaning ' of ſuch title. 


5 | « officiating 
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« officiating therein; yet the ſaid Richard, not regarding, &r.— 178 


Plea non afſumgſet. Verdict for the plaintiff. At the trial, the 
plaintiff, in order to prove the defendant's undertaking, gave in 
evidence the following certificate directed to the biſhop of 
Londin on the plaintiff's being ordained prieſt. 

« Theſe are to certify to your Lordſhip, that I, Richard Hind, 
« rector of St. Ann's We//minſier, in the county. of Middleſex, 


ind your Lordſhip's dioceſe of London, do hereby nominate 
„ and appoint the Reverend Th:mas Martyn, to perform the ol- 


« fice of curate in my church of St. Ann aforeſaid; and do pro- 


4 miſe to allow him a yearly ſum of fifty guineas for his main» 


it tenance in the ſame, and to continue him to officiate in my ſaid 
& church, until he ſhall be otherwiſe provided of ſome eccleſiaflical 
tte preferment ; unleſs, by any fault by him committed, he ſhall 
« be lawfully removed from the ſame. And I hereby ſolemnly 


& declare, that I do not fraudulently give this certificate to entitle 
4c the ſaid Thomas Martyn to receive holy orders, but with a real 


« intention to employ him in my ſaid church according to what 
« is before expreſſed. Witneſs my hand this 13th day of Febru- 
« ary 1769. R. Hind.” 

On the part of the defendant, two ſeveral notices were produ- 
ced from him to the plaintiff; one, dated 26th of November 17743 
the other, dated June 16th 1775» directing him to quit the cu- 
racy : The laſt of which was in theſe words. © Dr. Hind here- 
« by gives notice to Mr. Martyn to quit the curacy of this pa- 
&« rith on the 26th of next month, agreeably to a former notice 
r given to him on the 26th of laſt November.” They alſo pro- 
duced an appointmnt of the plaintiff to the readerſhip of the 
pariſh-in June 1769, of the value of 30 J. per annum. In ro- 
ſpect of this office, it appeared, by the entries in the pariſh books, 
that from the year 1718, a reader was ſupported by the will of 
a Mr. Biſhop out of the profits of ſome leaſchold premiſes, until 
the year 1734: from which time the reader was ſupported by 
order of the very, and at their 2vill, out of monies allowed the 
churchwardens in their accounts. That the reader was appointed 


by the veſtry ; but no traces could be found of any appointment - 


prior to the year 1718. That the duty of the plaintiff, as reader, 


was to read prayers on ſuch days as the parſon of the parrſh was ; 


not uſed to perform divine ſervice. 
Mr. Dunning and Mr. Buller, who ſhewed cauſe, inſiſted, that 
a readerſhip was no ecclefraſtical preferment. That, according to 
Dr. Burn in his third volume of eccleſiaſtical law, the office be- 
gan in the third century ; and was one of the five inferior orders 
2 in 
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werſus 
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. ” . 1 
* « * 


i 89 EASTER TERM 16 Crone If, l. K. 


. — appointed by ordination: But in the Latin church, ordination 
preg was not neceſſary. That in Wales, in many parts of England, and 
(9 v. in colleges, perſons officiate as readers who are not even in'or- 

ders. That in this pariſh there was no reader till 1718; and 
though at that time a fund was appointed ſufficient to ſupport it 
during a certain period, it was now an office determinable at the 
- will of the pariſhioners ; and therefore, could not in any light be 
conſidered as preferment within the meaning of the title. If ſo, 
the remaining objeftion was, that the title itſelf was only an engage- 
ment to indemnify the biſhop, and no promiſe or undertaking to 
provide for the plaintiff. As to that, they inſiſted, that by the 
terms of the inſtrument it was clearly a certificate of the plaintiff's 
appointment to the office of curate in the defendant's church ; a 
promiſe to allow him fiſty guineas per annum; and an exprefs 
undertaking to continue him in the office till otherwiſe provided 


defendant did not mean it as a mere title to the plaintiff to enable 
him to obtain prieſt's orders ; but to give him a permanent intereſt, 
determinable only in two events, neitherof whichhad takenplace; 
namely, his being provided with ſome eccleſiaſtical preferment, 
or being lawfully removed for ſome fault. That if it was nat 
meant as a title, it could be no indemnity to the biſhop ; and 
therefore, there was no ground for ſuch objection.— To ſhew the 
conſideration was a good and ſufficient ground for the promiſe 
alleged, they relied on Dutton verſus Poole, 1 Ventr. 318. 332. 
Mr. Wallace, Mr. Mansfield, and M r. Davenport, contra, for the 
defendant, contended: 1ſt. That this certificate was no promiſe or 
undertaking on the part of the defendant, to employ the plaintiff 
as his curate z but intended merely as an indemnity to the biſhop 
againſt the proviſions of the 33d canon: by which, every biſhopy 
who ordains a parſon without a title, is obliged to maintain ſuch 
perſon at his own expence. That this was the object of both 
parties at the time, was apparent from the certificate being ſent 
to the biſhop, kept in his cuſtody, and produced at the trial by 
his ſecretary. By the terms of it, the contract was with the bi- 
bop only; and if be had brought an action, ſuggeſting a damage 
ſuſtained by the plaintiff's being without preferment, the action 
would have lain. Beſides, in all contracts, the obligation ought 
to be reciprocal. But here the plaintiff might have quitted the cu- 
_ racy at his pleaſure, adly, They objected that the plaintiff 
had no licence from the biſhop to officiate as curate ; and ſup- 


poſing he had, ſtill he was remorable at pleaſure; Therefore, 
15 could 


| 1776. in the Romiſh church. That in the Greek church, they were | 


for. Added to which, it contained a ſolemn declaration that the 
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could not maintain this action. To this point, were cited, 2 
Salk, 506. Bunbury 273. 2 Vez. 427. Ney. 15. Bott v. 
Sir Eduard Brabalon. 3dly. That the appointment of the 
plaintiff to the readerſhip of St, Ann's, at the ſalary of 30 /. per 
annum, was an ecclefiaſtical preferment. That the duty of the 
reader in ſuch a caſe was not ſuch as a layman could perform, but 
required the whole of the divine ſervice to be read, and that he 
ſhould aſſiſt in the adminiſtration-of the ſacrament : And cited 
3 Burn. Ec. Law. tit. Ordination, p. 24. 

Lord Mansfield upon the argument ſaid; this is a general queſy 
tion, and quite new, It does not turn upon a diſtinction be- 
tween perpetual curates and general or temporary curates, There 
is a diſtinction between curates licenſed, and curates not licenſ- 


licenſed, they are only removable /ub mode; for inſtance, by the 
conſent of the biſhop z or where the rector does the quty himſelf. 
But the great point in this caſe is, what is the import of the 
obligation which a perſon comes under, by giving ſuch a title to 
the biſhop : Whether it is a jus queſitum in the curate, ſo as he 
can oblige the parſon to make good the ſalary to him, according 
to the terms of the certificate. As to the plaintiff's not having 
a licenſe in this caſe, it is true the biſhop has not licenſed him 
in form, but he has ſub/antially and in effect licenſed him, by 
receiving his title. It is a matter of importance ; and, thereſore, 
we will think of it. 


Cur. adviſare * 
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ed. If not licenſed, they are removable at pleaſure. But if 


Afterwrds, on a this day, 1 Lord A en delivered the opinion 


of the court as follows: ; 
This is an action brought by the plaintiff, as curate of the 


defendant, who is rector of the pariſh of St. Ann's Weftminſeer, 
to recover a ſum of money due to him for his ſalary or ſtipend. 
His Lordſhip ſtated the third count upon which the verdict was 
taken ;—the title for the plaintiff's having prieſt's orders, and 
the two notices to quit * : and then proceeded thus: 

It has been argued, that this was a reaſonable notice to the 
plaintiff, ſuppoſing Dr. Hind could remove him at his pleaſure. 
The defendant employed another curate. | It was admitted that 
the plaintiff was always ready to perform the duty of curate ; 
and the defendant engaged to admit this, to — * conteſt 
between him and the new curate. 

At the trial, a defence was attempted, viz; that the plaintiff was 
lawfully removed for faults by him committed, and imputa- 


C 3 - - ferred 


N ſupra, 
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tions were thrown upon his life and manners ; and evidence of- 
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fered to prove the irregularity of his conduct; but I would 
not ſuffer them to go into any criminal charge againſt the plain- 
tiff : Becaufe I thought, in the firſt place, that the defendant 
ought in that caſe to have complained to the biſhop, and ob- 
tained his ſentence, or judgment, or direction in a formal, or 


| ut leaſt in a ſummary way: And ſecondly, if the defendant could, 


without applying to the biſhop, have removed the plaintiff for 
x cauſe, ſubject to the opinion of this or any other court, as 
to the ſufficiency of ſuch cauſe of removal; he. ought to have 
given the plaintiff notice of it, But in the notices given to the 
plaintiff to quit, he ſpecifies no fault or objection, but grounds 
them on his mere will and pleaſure, It did not appear by the 
evidence, that he had ever hinted to the plaintiff, what was now 
by ſurpriſe offered to be laid to his charge ; ſo that he could 
not poſſibly be prepared to make any anſwer to the charge,-This - 
objection of mine to the entering into proof of ſuch a charge, 
has not been complained of, nor mentioned by counſel ; nor has 
any motion been made for a new trial, in order to let the defend- 
ant into that evidence. But I think fit to take notice of it, 
becauſe I have heard of it; and wiſh the grounds upon which 


this cauſe is determined may not be miſapprehended, Upon 
Full conſideration we are of opinion, that it was right not to ſuf- 


fer the defendarit, under theſe circumſtances, to juſtify the re- 
moval of the plaintiff, by an accuſation produced for the firſt time 
at the trial of the cauſe. And, therefore, I defire it may be un- 
derſtood, that whatever the deciſion of the preſent cauſe may be, 
we do not proceed upon any ground that ſuch a curate as this 
may not be removed by the biſhop ; or even that if a miſbeha- | 
viour 1s preciſely notified to him, as the. cauſe of his removal, 
the reftor may not juſtify himſelf by that cauſe, if it be true in 
fact and ſufficient in law. That ground is (till open and may 
be infiſted upon in caſe of another action. 

After over-ruling this attempt, the cauſe being general, and 
new in Wq4ſtminfler Hall, I deſired to fave it for the opinion of 
this court; and the jury gave a verdict for the plaintiff, ſubject 
to that opinion. 

Three objections are made to the plaintiff's recovering in this 
action. Firſt that the promiſe is a promiſe to, and a contra 
vr engagement with, the bj/bep, to indemnify him from maintain- 


ing the plaintiff z but is a0 promiſe, no contract, no engage- 


ment with the plarmtiff, and, therefore, gives him no right ta 
ſue The ſerond objection is, that the plaintiff is not dicenſed 
by the biſhop, The third objection is, that the plaintif, on 

| the 
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in this pariſh church, at the hours of 11 and 4 o'clock, at a 


the 26th of Fune 1769, was appointed reader of extra prayers 1776. 


ſalary of 30 J. a year, to be paid by the churchwardens, and — 
charged in their accounts. This, the defendant fays, is an Hixp, 


eccleſiaſlical preferment, and conſequently, that the defendant, 


from that day, was not obliged to continue the plaintiff as his 
curate. 5 | ! 

As to the firſt, Whether the plaintiff can maintain any action, 
it will be neceſſary to examine and conſider the nature of the 
title, and the nature of the certificate to the biſhop. In the 
canons of 1603, by the 33d canon, there is this proviſion— 
It has been long ſince ptovided by many decrees of the ancient 
% fathers, that none ſhall be admitted either deacon or prieſt, 
who had not firſt ſome place to exerciſe his function in: 
« According to which examples we do ordain, that henceforth 
© no perſon ſhall be admitted into ſacred orders, except he ſhall 
« at that time exhibit to the biſhop, of whom he deſireth impo- 
4 fition of hands, a preſentation of himſelf to ſome eccigſiaſpical 
4 preferment, then void in that dioceſe : Or ſhall bring to the 
&«- ſaid biſhop a true and undoubted certificate, that either he is 
& provided of ſome church within the ſaid dioceſe, where he may 
tc attend the cure of ſouls; or of ſome miniſter's place vacant in 
« the cathedral church of that dioceſe, or in ſome other collegiate 
s church therein alſo ſituate, where he may execute his miniſtry 
&« &c. And if any biſhop ſhall admit any perſon into the mi- 
« nifiry that hath none of theſe titles, as is aforeſaid, then he 
cc ſhall keep and maintain him with all things neceſſary, till he 
« do prefer him to ſome eccleſiaſtical living.” 


This ſhews, that, by the general anon law, it is not barely 
neceſſary, that a man, to be ordained, ſhould have a mainte- 
nance ; but that he ſhould likewiſe have, within the dioceſe, ſome 
church where he may exerciſe his miniſterial function: For that 
is the ground upon which the biſhop is entitled to ordain; and 
if the cure is in another dioceſe, the biſhop offends by ordaining 
him without ſpecial letters dimiflory for that purpoſe. Yide 
«Gibſon's Commentary upon this title, page 162-3. | 

It muſt therefore, be a church, or place within the dioceſe, 
where he may exerciſe his function; and this proviſion I take 
to be older than the penalty upon the biſhop; for that began 


\ 


in the year 1200. : | 
What then is the biſhop to be informed of before he ordains? 
That. the perſon to be ordained has, in the dicceſe, ſome benefice, 
C4 church, 
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1776. church, or curacy, as in the canon abovementioned. When the 
biſhop is certified of this, he is Hable to no penalty; and if, 
wy after ſuch certfficate, the clergyman,-who is ordained, quit the 
Hin. curacy, or be unjuſtly removed, the biſhop is not in fault. He 
is only liable, in caſe be ordains without ſuch' certificate. 


In the next place, what is the operation of the certificate ? 
It is not a contract with the biſhop to indemnify him; but a 
certificate and aſſurance to the biſhop of a matter of fact: That 
ſuch a one has appointed the perſon named in the certificate, to 
be curate of his pariſh ; that he undertakes to pay him a certain 

_ ſalary, and that he will continue him in the curacy till he is 
otherwiſe provided. It is difficult to raiſe a queſtion, when the 
mere ſtate of the certificate itſelf makes the caſe plainer than 
any argument can do. It is no indemnity to the biſhop, or any 
thing like it. It is no promiſe to, or contract with him, but 
merely an information of a matter of fact. 


As to the caſe of Dutton verſus Poole, 1 Vent. 318. 332. it is 
matter of ſurpriſe, how a doubt could have ariſen in that caſe, 
It was a promiſe to the father by a perſon in remainder, that 
if he would leave ſo much wood ſtanding, he would pay his 
daughter 1000 J. the value of the wood which the father had 
4 intended to cut down. The daughter, upon the father's death, 
| brought an action for the 1000 J. and the court held ſhe was 
entitled to bring the action. And upon error, the judgment was 
affirmed. But this caſe is infinitely ſtronger; for it is in no poſ- 
ſible reſpe a promiſe, but merely, a matter of information to 
the biſhop : The contract is with the curate. Therefore, there is 

no ſhadow of objection to the plaintiff's maintaining this action. 
The 24d objeCtion is, that the plaintiff is not /icenſed by the bi- 
ſhop. Within the true intent and meaning of the canon law, he 
ir licenſed by the biſhop ; for he has ordained him on 2hrs title, 
If fo, the biſhop has ſolemnly approved of his being the curate of 

this church. It is the very foundation and title of the ordina- 
tion; and therefore he is licenſed to all intents and purpoſes, 
Whether this be a compliance with the letter of ſome penal 
ſtatutes which require a ſpecific form of licence, may be a critical 
-queſtion. But the objection does not lie in the mouth of the de- 
fendant, as an excuſe to him for not performing his contract: 
He, as well as the plaintiff, have underſtood for years, that is, 
ever ſince the year 1769, that his ordination upon this title was a 
ſufficient licence; or if they did not fo underſtand it, the de- 
| fendant 
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fendant has waved the objection. 


In his notice to quit, he does 
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not object the want of a licence: In caſe he had, the plaintiff ———— 


might have immediately got a licence, had he thought that neceſ- 
ſary. If, after reaſonable notice, he does not procure every qua- 
lification neceſſary to enable him to do the duty, the defendant 
vould be excuſed from paying him the ſalary; for the plaintiff's 
ſervice as curate, is not only the cogſideration, ot the condition of 
the ſalary. 

The 3d objection is, that the plaintiff is in fact, and agreeably 
to the terms of the contract, otherwiſe provided with an eccle- 
ſiaſtical preferment. 

Of this" objeQtion we have thought a great deal. The action 
does not appear in a very favourable light. 
that, the ſucceſs of the plaintiff in this caſe may involve both 
parties in more litigation, little to the advantage of either. Be- 
ſides this, one would wiſh to avoid animoſities in pariſhes, which 
ſuch diſputes too frequently create. But, upon the fulleſt con- 
ſideration, we find it impoſſible to ſay, that this reader/bip is an 
eccleſiaſtical preferment. For, what is the office of the plaintiff, 
when the terms of it come to be underſtood ? 


The term reader, has confounded us; but it has nothing to do 
with the cauſe. The plaintiff is not a reader in any ſenſe of the 
law. This is nothing more than a pariſh employing a clergy- 
man in prieſt's orders to read prayers, and they call him a reader. 

The term reader, is made uſe of by the canon law; but a rea- 
der known to the canon law is always put in oppoſition to a cler- 
gyman. It is one of the five orders of the Romiſb church inferior 
to the deacon ; they are always conſidered laymen in the idea of the 
canon law, and are expreſsly put in oppoſition to clergymen, I 
have been informed, that in the Welch dioceſes, where there is 
no endowment worth the while of a clergyman to accept (and in 
Cheſter there are many ſuch) many perſons officiate as readers in 
oppoſition to clergymen, At the reformation there were ſeveral 
objeCtions ſtarted with reſpect to readers; every one of which con- 
ſider them not as clergymen. Is an employment then, an eccle- 
ſiaſtical preferment, where a private man may be employed? Wat- 
/on upon the canon law ſtates, that there are but two ways of be- 
ing provided by the church, without being an incumbent, of it ; 
viz. „ being a curate, or a lecturer.“ They are both taken no- 
tice of by law. They muſt be licenſed ; they muſt ſubſcribe to 
the articles, and make the declaration. But a prieſt employed 


by 


But independent of - 
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* Hinnds 
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1776. by any body to read prayers, wants no authority: The very ordi- 


— nation gives him the authority: He wants no licence, he ſigns no 
* articles: The biſhop cannot inhibit him, and the office is temporal. 
* L defired the inſtitution of the pariih might be looked into : 
It is probable there were miniſters employed to read prayers in 
this. pariſh before the year 1706; becauſe it was in proof, that a 
Mr. Brown left a legacy on a temporary fund to be divided between 
the reader and the lecturer. But there is no entry of this till 
1718; and it varied in reſpect of the duty to be done: For in ſome 
caſes the reader was required to aſſiſt the clerk. But in the ap- 
pointment of the plaintiff nothing is required except as before ſtat- 
ed. In 1734, the temporary fund ceaſed; then there is an entry, that 
information has been givenof its ſo ceaſing; upon which the pariſh 
make an order, that 3o/, per annum ſhould be paid to the reader 
out of what they call the commiſſion money. Afterwards a ſub- 
ſequent order is made, that the church-wardens were to Pay 
it, What ſtability is there in this? No one can read prayers in a 
church without the conſent of the rector. What obligation is 
there, if the pariſh ſhould think fit not to have a reader, to bind 
or compel them to have one any longer? The appointment and 
- falary are only during pleaſure ; and the office ſuch as requires no 
licenſe or authority. Therefore, we think it impoſſible to conſi- 

der this as an eccleſiaſtical preferment. The conſequence is, that 
the rule for a new trial muſt be diſcharged. 
Per Cur. Rule diſcharged. 

| ——— —  — .. — — — 
Same day Fox et al. Aſſignees ver/us HAN BURY et al. 


If one of Uros a rule to ſhew cauſe why the arbitrator named in an 
_ . order of ni privs, made in this caſe, ſhould not be directed 


— to ſettle, in his award, the account of the conſignments of to- 


5 bacco to the defendants, proved on the trial, from the time of the 


| — if tor bankruptcy of Thomas How Ridgate ; the caſe, as reported and 
CE ſtated by Lord Mansfield, appeared to be as follows ; 
on _ This was an action of trover brought by the plaintiffs, as aſ- 
Faud, dit. ſignees under a joint commiſſion of bankrupt, taken out againſt 


poſe — 4 John Barnes and Thomas How Ridgate bankrupts, to recover 
effects; and 4, ooo hogſheads of tobacco, The declaration conſiſted of Zwo 
if he aſter - 

wards fail, counts; one charging the trover and converſion to be, before ei- 


5 ther of the bankrupts had committed an act of bankruptey; the 


2 jeint com- other charging it, ſubſæquent to an * of bankruptey 9 


— 4 by bos the bankrupts. 


cannot maintain crover — the bond fide vendee of ſuch partnerſhip effeQs, 
Barnes, 
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Barnes and Ridgate were partners; Ridgate lived in England, 1776. 
and Barnes lived in Maryland. 

Ridgate was under very large acceptances, and LENS preſſed — 
for money. To ſupport his credit, Hanbury agreed to pay, and Hanavars 
actually did pay, ſeveral bills for him. But with a view to bet- 
ter carrying on the buſineſs, Ridgate was to go to Maryland, and | 4 
Barnes was to come to England. Hanbury interpoſed his credit, 
upon the confidence of conſignments of tobacco being made 
to him, which would be a pledge for the monies he advanced. 

Ridgate told his clerk that he was going to Maryland, and that 
Barnes would come over to England; but bid him ſay, the day he 
ſet out, that he was gone to Hanbury's country houſe, and would F 
return ſoon. Mauduit, a creditor, called, and had that anſwer. | 

| Ridgate went to Maryland, and Barnes came to England. — No 
umbrage was taken by the creditors at this exchange of the reſi- 
dence of the two partners : Neither Ridgate, Barnes, or Hanbury 
had an idea that this exchange of refidence was an act of bank- 
ruptcy. There was no intention to commit an act of bank- 
ruptcy. 4 

1 of 8 were * by Barnes to e be- 
ſore Barnes left Maryland, and there were other conſignments 
aſterwards. Upon the 22d of January 1773, Barnes, after re- 
turning to England, committed an ad of bankruptcy, and aſter - 
wards publicly failed. Then, and not before, the creditors ſet up 
Ridgate's going to Maryland as an act of bankruptcy by him, 
and they took out a joint commiſhon againſt both ; and the 
plaintiffs, in the capacity of aſſignees under the commiſſion, 
brought the preſent action. 

Whether Ridgate's going to Maryland, * the particular 
circumſtances before mentioned, ſhould be conſtrued an act of 
bankruptcy, was a queſtion much litigated at the trial. The jury, 
upon the miſrepreſentation to Mauduit beforementioned, were of 
opinion it was; and accordingly found him a bankrupt upon the 
15th of July 1772, the day on which he left London. No fraud 
or want of conſideration was fixed upon Hanbury. But the plain- 
tiffs inſiſted, that all the conſignments after the 15th of July 
1772, were void. The defendants infiſted, that all the conſign- 
ments before the 22d of January 1773, were good. There were 
conſignments after the 22d of January 1773, which the defend- 
ants could not ſupport z and therefore, as to them, an account was 
neceſſarily to be taken of the value of the tobacco, which ſo came 
to the hands of the defendants, after making juſt allowances. 

That 
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1775. That account was referred to an Arbitrator; and the queſtion, 
——— whether the plaintiffs were entitled in this action, to recover the 


whole of the value of the conſignments made by Barnes between 


bern. the 15th of July 1772, and the 22d of January 1773, or a moiety 
| thereof, was ſubmitted to the opinion of the court: And accord- 


mg to ſuch opinion, ſuch conſignments are to ſtand or fall, and 
to be broughr into, or left out.of the account, by the arbitrator. 

This caſe was argued twice, firſt in Hilary term laſt by Mr. 
2 allace and Mr. Buller for the plaintiffs, and Mr. Mansfield and 
Mr. Dunning for the defendants. The court then ordered it to be 
argued by one counſel on each fide this term. It was accord- 
ingly argued by Mr. Buller for the plaintiff, and Mr. en 
ſor the defendant. ü 

Mr. Baller for the plaintiffs inſiſted, 1/, That the conſign- 
ments were fraudulent, being with a view to give the defendants 


' preference, and therefore void for the whole. 2dly, If not void 


for the whole, the plaintiffs were at leaſt entitled to a moiety : 
For by-the bankruptcy of R:dgate, the partnerſhip was immedi- 
ately diſſolved ; and ſo it was held by Lord Mangficld and Yates 


Juſtice, in the caſe of Hague and others, aſſignees of Scot againſt 


* Rollefton, 4 Bur. 2174. If ſo, Barnes, the ſolvent partner, had 


no longer a power over the whole, but each had his own moiety 
only to give or grant. If an execution iſſued againſt one of two 


partners, the ſheriff, though he may ſeize the whole, can only ſell 


an undivided moiety. Heydon verſus Heydan, 1 Salk. 392. By the 
fame rule, a bankruptcy ſevers from the time; for a bankruptcy 
is an execution in the firſt inſtance. From the moment, there- 


fore, that Ridgate failed, the power of Barnes to bind the whole 


of the partnerſhip effects ceaſed ; Pn the plaintiffs 
were entitled to a moiety. 

Mr. Mansfield for the defendant, contra, ate that the 
plaintiffs could not recover on either count. For if the goods 
were the property .of both the partners, as alleged in the firſt 
count, each had a right to diſpoſe of the whole; and the conſign- 
ment by one partner was the conſignment of both. That here 
there was not even a ſuggeſtion of fraud; and conſequently no 
ground of action to entitle them to recover upon that count. As 


to the 2d count, he argued that the bankruptcy of one partner 


was not to all purpoſes a diſſolution of the partnerſhip. But ſup- 


poſing it were, and that the aſſignees became entitled to an un- 


divided moiety, they ſhould in that caſe have declared as the aſ- 
# pnees of Ridgate only ; not as the joint aſhgnees of both the part- 
ners. 
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ners. But even in that ſhape, che action could not wow been main- 
tained; for then the aſſignees and the ſolvent partner would have 
been tenants in common and trover or detinue does not lie by one 
tenant in common of chattels perſonal againſt another. Litt. 
$28. 323. Therefore the plaintiffs had no title to recover. 

Lord MAaNnsFIELD-—The ſingle queſtion is, Whether the act 
of the ſolvent trader for a valuable conſideration, is good, after 
an act of bankruptcy committed by his partner, without his know- 
ledge, and without the leaſt colour or mixture of fraud. Whe- 
ther the aſſignees can, in ſuch a caſe, come againſt the bong fide 
conſignee of the ſolvent partner, to recover the value of the goods 
conſigned. The aſſignees ſtand in che place of the bankrupt, and 
can in no caſe be in a better ſituation than the bankrupt himſelf 
would have been in, under the ſame circumſtances. Suppoſe in 
this caſe, the partnerſhip had been diffolved, and the tobacco had 
been in the poſſeſſion of Barnes : What action could Ridgate 
have had againſt theſe goods ſpecifically ? Would he have been 
entitled to any thing but the balance of the account ? 

Cur. adviſare vult. 


Ae on this day, Lord Mansfeld, having ſtated the 
caſe (ut antea) delivered the opinion of the court as follows : 

The queſtion for the opinion of the court is a general one; 
Whether aſſignees, under a joint commiſſion againſt two partners, 
taken out after the bankruptcy of both, can maintain an action of 
trover againſt a perſon in poſſeſſion of goods under a ſale or con- 


1776. 


— — 


Fox 
 werjus 


Hax vas. 


ſignment bond fide, for a valuable conſideration, and without any 


mixture of fraud, from one of the partners, who had not then 
committed any act of bankruptcy himſelf, but after an act of 
bankruptcy committed by the other partner. 

An act of bankruptcy by one partner, is to many purpoſes a 
diſſolution of the partnerſhip, by virtue of the relation in the ſta- 
tutes, which avoid all the acts of a bankrupt from the day of his 
bankruptcy ; and from the neceſſity of the thing, all his property 
being veſted in the aſſignees, who cannot carry on a trade. 

In the caſe of Hague verſus Scott, Hil. 8 Geo. 3. B. R. cited by 
Mr. Wallace and Mr. Buller, it was held, that the ſtatutes con- 
cerning bankrupts made an entire, not a partial avoidance of the 
bankrupt's acts, as well in reſpect of his partner's moiety, as his 
own. But no caſe has been cited, where a ſecret act of bankruptcy 
by one partner, has been held to avoid an honeſt conveyance of 
partnerſhip effects by the other. Each has a power ſingly to diſpoſe 
of the whole of the partnerſhip effects. 


There 


1776. 


——v5v—t — 
Fox 


verſus 
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There are no words in the ſtatutes expreſsly applicable to this 
caſe ; and there is great reaſon why they ſhould be avoided. If 
partners diſſolve their partnerſhip, they who deal with either, 


 HaFDV8Y. without notice of ſuch diſſolution, have a right againſt both. 


| | 
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as would be neceſſary to ſtate it from my own notes, 


After a diſſolution by agreement, by an execution, or by a bank- 
ruptey, the partner out of pofſeflion of the partnerſhip effects, 
has the ſame lien on any new goods brought in, which he had 
upon the old. But ſuppoſing that a ſecret act of bankruptcy of 
one partner is a complete diſſolution of the partnerſhip, and that 
from that moment the aſſignees and the ſolvent partner are to be 
conſidered as tenants in common of the partnerſhip effects; the 
queſtion will ſtill remain, Whether the ns _ any right 
to recover in this action? 

This leads me to conſider what right in ow and juſtice one 
partner has againſt another, after a diſſolution of the partnerſhip. 


'—l[t clearly is not to change the poſſeſſion, or to make an aQual 


diviſion of ſpecific effects. One partner may be a creditor of the 
partnerſhip to ten times the value of all the effects. The other 


partner in that caſe can only have a right to an account of the 


partnerſhip, and to the balance due to him, if any, on that ac- 
count. No perſon deriving under the partner can be'in a better 
condition. His executor ſtands exactly in the ſame light, It is 
the very text of Littleton. In Se. 321. he ſays, © If there be 
« two tenants in common of a perſonal chattel, and one dies, the 
« executors ſhall hold and occupy with the ſurvivor, as their teſ- 
ec tator did before he died.” If a creditor takes out execution 
againſt one partner, as in 1 Salk. 392, the vendee would be tenant 


in common. And in the caſe of Sp verſus Harwood in Chan- 


cery, 6th July 1747, Lord Hardwicke, according to my note, 


ſays, If a creditor of one partner takes out execution againſt 


<« the partnerſhip effects, he can only have the undivided ſhare of 


.« his debtor; and muſt take it in the ſame manner the debtor 


E himſelf had it, and ſubjeC to the rights of the other partner.” 

The aſſignees, under a commiſſion of bankruptcy againſt one 
partner, muſt be in the ſame ſtate. They can only be tenants 
in'common of an undivided moiety, ſubject to all the rights of the 
other partner. This is clearly laid down in that caſe of Skipp 
verſus Harwood, which is tolerably well reported in 1 YVezey 239.* 
And I refer you to that report, to avoid taking up ſo much time 


and tn is i. 4. £4 £4..4 —_ 
” 


It is there reported by the name of „ v. Sp. 
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My general memory of the principles explained in that caſe, 
and the ſtrong ſenſe upon which this propoſition is ſounded, that 
one partner can have no right againſt the other, but to what is 
due from him after making him all juſt allowances, induced me, 
without heſitation, to declare my opinion at the trial; that the 
conſignments endorſed by Barnes before the 22d of January 1773. 
the day Barnes became a bankrupt, could not be avoided by the 
plaintiffs, either for the 10ho/e or a moiety, on account of the bank- 
ruptcy of Ridgate. But the matter being of value, and no pre- 
cedent cited, I wiſhed them to take the opinion of the court. 

When it was firſt argued, the defendant's counſel ſaid little or 
nothing, expecting to reply; which raiſed doubt enough to make us 
order it to be put in the paper. Now, that it is fully underſtood, 
we are all clearly of opinion that the action cannot be maintained. 
Bauppoſing the indorſement by Barnes, of the bills of lading, 

not to bind the undivided moiety of the aſſignees, which is the 
utm oftthe plaintiffs can contend for, then, this is an action of 
trover, by one tenant in common againſt another, which cannot 


be: The text of Littleton ſays ſo, Cotes comment ſays fo, the 


adjudged caſes ſay fo, and there is no judgment or dictum to the 
contrary. The text of Littleton, Sec. 323. is as follows: But 
« if two be poſſeſſed of chattels perſonal in common, and one 
& take the whole to himſelf, out of the poſſeſſion of the other 
ic the other has no remedy but to take this from him, who hath 
« done the wrong, to occupy in common, Sc. when he can ſee 
« his time, c.“ Lord Coke, in his comment on this paſſage, 
200 4. ſays, „If one tenant in common takes all the chattels 
« perſonal, the other has no remedy by action; but he may take 
« them again.” 

So, in Brown verſus Hedges, Trin.) Ann. B. R. 1 Salk.-290. 
Upon a caſe made for the opinion of the court, the ſecond point 
reſolved was this: „One joint tenant, tenant in common, or 
« parcener, cannot bring trover againſt another, becauſe the poſ- 
c ſeſſion of one, is the poſſeſſion of both; if he does, it is 
« good evidence, upon not guilty: Butif one joint-tenant bring 
e trover agaiuſt a ſtranger, in that caſe the defendant may plead 
e it in abatement z but cannot take advantage of it in evidence.” 
— The reafon is unanſwerable; there is no converſion, 

Upon theſe authorities, we are of opinion that the action can- 
not. be maintained; and conſequently, that the confignments 
Prior to the 22d of January 1773, are not to be broughi into the 
arbitrator's accounts. 
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Reno, Rowrs verſus GELLs et al, 


— THIS was an action of treſpaſs, brought by the plaintiff 
crown) of againſt the defendants, for taking lead ore, as a diſtreſs for 
— 2 the poor's rate. The cauſe was tried at Derby at the Lent aſſiſes 

to he 1776; when the jury found a verdict for the plaintiff, damages 
poo for 13 J. 145. ſubject to the opinion of the court, _ a caſe _— 


ariſing from which in ſubſtance was as follows: 

That the plaintiff, in conſideration of 1560 J. paid to his Mas 
him by the Jeſty as a fine, was admitted tenant for 31 years of « all thoſe 
4 * mines of lead with their appurtenances, within the ſoak and 
any riſk on t wapentake of Wirkfworth, with the ler and cope within the 
his part. e ſaid ſoak and wapentake under the yearly rent of 144 /.” 

That the plaintiff was aſſeſſed to the poor of the townſhip of 
Wirkfworth, under a monthly rate, dated the 1yth of April 
1775, in the words and figures following; “ Rowls, John, Eſq. 
& for lot and cope at 500 J. per ann. 121. 103.“ And on the 
plaintiff 's refuſing to pay the ſame, the defendants, who were 
two juſtices of peace, regularly iſſued their warrant of diſtreſs ; 
by virtue of which, the ore in queſtion was ſeiſed and ſold for 
the ſum of 13 J. 14.— 121. 105. of which were detained for 
payment of the above rate, and the remaining ſum of 1/7. 44. 
was duly tendered to the plaintiff before the action brought. 

That the duty of lot, payable to the plaintiff as leſſee of the 
crown, is the 137 diſh or meaſure of lead ore got, dreſſed, anti 
made merchantable at all the lead mines within the ſaid ſoak 
or wapentake of Wirk/worth. That cope is 6d. for every load 
or nine diſhes of lead ore raiſed at ſuch mines. That the ſaid 
townſhip of Wirk/worth is part of, and within, the ſaid ſoak or 
wapentake: And that the ſaid duties of lot and cope are paid fo 
and received by the plaintiff, as leſſee of the crown; without any 
riſque or expence in working the mines: and that in the year 
1775, the ſaid duties amounted to the clear ſum of 53004. but 
that they are uncertain, and vary every year. 

That all the King's ſubjects have a right to dig for and get 
lead ore within the ſaid ſoak and wapentake of Wirk/worth, pay- 
ing the lord's duties, and conforming to the mineral cuſtoms uſed 
within the ſaid ſoak and wapentake; and that the miners, or 
proprietors of ſuch mines, within the ſaid ſoak and wapentake, 
are entitled to a privilege of uſing ſeven yards and a quarter of 
land, in breadth, adjoining on each fide of the mine or vein, ſo 

far 


- 
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working the mine, which is called ““ quarter cord 3" and his 
Majeſty, or his leſſce, is alſo entitled to a mere of ground, being 


452 


far as the mine or vein extends in length, for the purpoſe of 1996 


—_— 8 


209 yards in length, in every new vein, with the like * of . delt. 


quarter cord on each ſide his mere. 
That great quantities of land, within the ſaid ſoak or wapen- 


take of Wirkſworth, are annually rendered of little or no value, 


by working the mines. 

That in the ſaid ſoak or wapentake of Firk/werth, the ſaid du- 
ties have not hitherto been aſſeſſed to the poor until the preſent 
rate; but that in the townſhip of Finfler in the hundred of 


High Peak, which adjoins the ſaid ſoak or wapentake, his Grace 


the Duke of Devonſhire has been aſſeſſed and paid to the poor's 
rate there for the like duties, for about 40 years laſt paſt. 

That the miners or proprietors of lead mines in the county of 
Derby, have not been rated to the relief of the poor in reſpeck of 


their ſaid mines there. 


The queſtion was, Whether, under the circumſtances of this | 


caſe, the plaintiff was liable, in reſpect of the ſaid duties, to be 
aſſeſſed to the poor's rate for the townſhip of Wirk/worth ? 

Mr. Buller, for the plaintiff, inſiſted, that this ſpecies of pro- 
perty was not aſſeſſable to the poor; and cited the caſe of the 
governor and company for ſmelting lead verſus Richardſon et al. 
Mich, 3 Geo, 3. B. R. 3 Bur. 1,341. and Rex verſus Fandevelt. 
Paſeh. 3; Geo. 2. 2 Bur. 991. 

Mr. Wheeler contra, for the defendants. - Both the caſes cited 
are diſtinguiſhable. from the preſent. In Rex verſus YVandevelt 
the court held the quit-rents of a manor were not aſſeſſable ; but 
the ground of the deciſion was, that the land itſelf was before aſ- 
ſeſſed : And therefore, if the lord were liable, it would be 4 dou- 
ble aſſeſſment. In the other caſe, the mine. itſelf was aſſeſſed, 
which could not be, on account of the great uncertainty and ha- 
zard attending the adventure. But here the mine itſelf is not 
aſſeſſed, nor are the miners in any reſpect affected. But it is 
the ſhare of profit accruing to the lord, which is rated as incident 
to, and in reſpect of, the ſoil, and by way of recompence for the 
injury done the ſoil: and he compared it to the caſe of Mills 
which have been held rateable. 


Cur. adviſare vult. 
F Lord 38 now delivered the opinion of the court as fol- 
WS : 
The poor's 1 rate is not a tax on the land, but a perſonal charge 
in reſpect of the land. The preſent is a perſonal charge by 
Vor. II. D reaſon 


* 
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reaſon of the annual profits which the leſſee of the crown.receives 


——— out of the land, and which is not charged at all before to the 


poor. In general, the farmer or occupier of land, and not the 
landlord, is liable to this tax. For it ariſes by reaſon of the 
land in the pariſh ; and the landlord is never aſſeſſed for his rent; 
becauſe that Einen be a double aſſeſſinent, as his leſſee has __ 
before. 

Lead mines are not within the ſtat. 43 Elia. They are in them- 
ſelves uncertain, and may prove unſucceſsful to the adventurers. 
Taxes therefore upon the adventurers would be hard, and | they 
are excuſed. But the perſon, lord or landlord, who, in caſe they 


do prove of value, receives a ſtipulated benefit from the profits or 


value of them, is not excuſable upon the ſame ground : And 


therefore, is expreſsly charged to the land-tax, as that falls upon 


the landlord. He is alike liable to the poor's rate, for his viſi- 
ble real property in the pariſh; though, where the poor's tax 
is a charge on the leſſee, the landlord does not pay in reſpect of 


his rent. 
Where the adventurer or leſſee of the mine pays nothing, it is 


'no double tax in any light; becauſe the lord pays, not for that, 
- which the /e/ee or adventurer is excuſed from paying for; but the 


lord pays for his own. It is not a mere caſual profit, but an an- 
nual revenue, if any; and very different from the caſual profits 
of a manor, which are not annual; for there may be none for 
years. But if the mine produces profit to the miner, the lord's 

ſhare is certain, annual, and an annual rent is paid for it con- 
ſtantly. The miner is obliged to pay certain proportions to the 
owner of the land. What reaſon then is there to exempt theſe 
proportionable revenues? It makes no difference to the adven- 


| turer; it does not prejudice or benefit him. But as ſuch obli- 


gatory payment is in reſpect of the land, the land owner ought 
not to receive it clearer er neater than any other part of his eſtate, 
when he is at no trouble, expence, or poſſible riſk. Therefore, 
we are all of opinion, that the plaintiff is liable to be rated for 


(is property. 


Per Cur.—Pgſtca to be delivered to the defendants. 
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FosrER verſus Box xER. 


THIS was an action of treſpaſs on the caſe tried at the * 

aſſiſes at Maidſlane 1776, when the jury found a verdict for 
the plaintiff, ſubject to the opinion of this court upon a caſe 
ſtated, which was in ſubſtance as follows : 

The plaintiff was poſſeſſed of four ancient ferries acroſs the 
river. Thames, and entitled to receive certain ſums of money for 
carrying paſſengers over the ſaid ferries. —On the 22d of Auguſt 
1775, the plaintiff ſued out a writ of latitat againſt the defend- 
ant, which was ſerved a day or two after; and in Mzchaelmas 
Term following, exhibited his bill and declared againſt him in a 
variety of counts, for ereQing new ferries near the plaintiff's, and 
for carrying paſſengers over the river on the 17th of Aug¹t 1775, 
and on ſeveral other days and times between that day and the 
day of the exhibiting the plaintiff's bill, &c. to the prejudice of 
the plaintiff, and to the diſturbance of his ſaid right. 

It was proved at the trial that the defendant had carried ſe- 
veral perſons over the river in the defendant's boats upon the 
25th of September 1775, and at other times between that day and 


the trial of the cauſe; but there was no proof of the defendant's : 


having carried over any perſon previous to the 25th of September. 

The queſtion for the opinion of the court was, Whether 
ce the plaintiff, not having proved that the defendant had earried 
« over any perſon, before the plaintiff ſued out his writ of after, 
«© was entitled to recover in this action?“ 

This caſe was argued on Friday, May 3d, in this term, by 
Mr. Wallace for the plaintiff, and Mr. Morgan for the defendant ; 
when the coutt took time to conſider. | 

Lord Mansfield now delivered the opinian of the court as 
follows.—lt is admitted, that the plaintiff, at the time of ſuing 
out the /atitat upon the 22d of Auguſt, had no cauſe of action. 
It muſt alſo be admitted, that if, at the time of the commencement 


. of the ſuit, the plaintiff had no cauſe of action, a ſubſequent 


right of action will not ſupport the preſent action brought. 

The queſtion therefore is, What is the commencement of the 
ſuit in this caſe; or when muſt this action be ſaid to be 
brought ? 

It is laid down in Mod verſus was 1 Will. 1475 that 
in genetal, the ſuing out a ſatitat is not material : that it is not 

D 2 eonſidered 
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— to bring the party into court. It is laid down in other caſes, in 
Fos res 


. 


etiam, (which he is then bound to purſue and declare according- 


and both are alike cured aſter verdict. If the plaintiff, therefore, 


court, the plaintiffs ling his bill, is moſt properly called the 


the court is to take notice of. The /atitat may be before the 
cauſe of action; but the dec/aration cannot be, till after it ariſes. 
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conſidered as the commencement of the ſuit, but as proceſs. only 


1 Vent. 28. Hanway verſus Merry : in Penny verſus Kirk, Hil. 
11 Geo. 1. 8 Med. 343. and in Johnſon verſus Smith, 2 Bur. 
960 z and by the general courſe of this court, that the action is 
not deemed to be brought, till the b/ is Weds and thut is the 
commencement of the ſuit. 
The form of pleading a tender of amends, or the ſta- 
tute of limitations, ſhews this: For, as in the Common Pleas, 
where the ſuit is by original, it is pleaded, ante impetrationem bre- 
vis; ſo in this court, it is ſaid, ante exhibitionem bille, The 
bill, therefore, is conſidered as an original writ; and it is the 
firſt ſtep on the record. The want of a bill is the common er- 
Tor aſſigned; as the want of an original is, in the Common Pleas ; 


duly proves a treſpaſs or injury before the exhibiting the bi!l, it 
is ſufficient. 

But further, that the time of ſuing out the Jatitat i is not ma- 
terial, as before is laid down, appears from the ſtat. 12 Geo. 1. 
c. 29. amended by the ſtat. 5 Geo. 2. c. 27. and made perpetual 
by the ſtat. 21 Geo. 2. c. 3. For thereby, where the plaintiff does 
not hold the defendant to ſpecial bail by affidavit and a ſpecial ac 


Iy,) the ſheriff or his officer can now only perſonally ferve the 
defendant with a copy of the writ -or proceſs; and with no- 
tice in writing thereon, to appear by his attorney in court and 
defend the action; which, in effect, reduces it to a mere ſummons, 
And if the defendant appears upon this notice, he puts in com- 
mon bail. If he does not appear upon the return of the writ, 
within four, or, in ſome caſes, eight days after, the plaintiff may 
enter an appearance for him, and file common bail in his name. 
And in ſuch caſes, where the defendant is ſo brought into-court 
by a bill of Middleſex, upon a ſuppoſed treſpaſs, in order to 
give the court a juriſdiction, the plaintiff may declare in what- 
ever action, or charge him with whatever injury he thinks pro- 
per. So that upon ſuch a ſummons to bring the defendant into 


commencement of his ſuit, That is the only thing, according to 
the caſes beforementioned, which were prior to the ſtatutes, that 


8 WE It 
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It has been frequently ſaid however, upon certain occafions, 1776. 
that a /atitat out of this court, is, or may be taken to be, in ———_— 
nature of an original in the Common Pleas. Styles 156. 1 Will. ve f 
147. yet on a ſubſequent argument in the firſt caſe, Set a 78.it RE 
was not admitted in reply to the ſtatute of limitations, but ad- 
journed on a difference of opinion. LS 

But fince it has been admitted in ſuch a light, the plaintiff has 
made it the commencement of his ſuit, to avoid the plea of 
the ſtatutes of Iimitations, or of a tender before the exhibiting | 
his bill. The defendant has alſo had the benefit of ſhewing - 
in ſuch a caſe, the true time of the writ's iſſuing; and, as in 
Weed verfus Newton *, that there was no cauſe of action ſubſiſting * 1 Fil. 
at the time of ſuing out the /atitat, when the plaintiff had re- ra 
plied a latitat, to avoid the defendant's plea of a tender. 'The 
doctrine in  Jean/on verſus Smith + is to the ſame effect. + 2 Bure 

In Culliford verſus Blandford, Carthew 233. and in Hardiman * 
verſus Whitaker, Mich. 22 Geo. 2. B. R. the /atitat was held a 
good commencement of the ſuit in a penal action to avoid a non- 


' ſuit, The latter caſe was as follows: By the fat. 8 Geo. 1. c. 19. 


all ſuits and actions are directed to be brought, before the end of 
the next term aſter the offence committed. The offence was 
charged upon the 27th of January; the memorandum was of Tri- 
nity Term, and the declaration was, that the-defendants after 
the firft day of Hilary Term, and before the exhibiting the plain- 
tiff's bill, viz. on the 27th of January, kept a lurcher. So that 
on the face of the declaration, it was after the time allowed by 
the ſtatute, But the plaintiff proving in fact, at the trial, when 
the latitat was ſued out, and that being within the time, it 
was holden ſufficient. 

In all ſuch caſes the defendant has an equal advantage with the 
plaintiff, to ſhew the truth, as it really is, viz. That the ac- 
tion is brought or not, or that the tender is made or not, wich- 
in the proper time. 

But theſe particular caſes undet the ſtatutes, do not affect the 
general rule and courſe of the court, as to the commencement 
of the ſnit in R. B. being by the bill. For when the ſuing  - 
out a latitat is not replied to the ſtatute of limitations, or to | 
avoid a tender, or given in evidence to ſupport a penal action in 
point of time, it is conſidered but as proceſs, and not as the 
commencement of the ſuit. And, Mr. Juſtice Denniſon, in Wood 
verſus Newton, ſpeaking of a /atitat, and conſidering it only as 
proceſs, lays, « qyhen the proceſs iſſues, is not material.“ 


D 3 In 


— 


4 , EASTER TERM 16 Gtoxcs III. B. R. 


1776. Ia this caſe it is but proceſs; and therefore, if the i injury is. 
a 8 done before the action brought, it is ſufficient, And the ow is 
verſus Not brought till the bill filed. N y 
Bowſizn, Upon the whole, as to a latitat; under the ſtatute of limita- 
tions and the ſtatutes relative to the time when penal actions are 
to be brought, it has there been conſidered in nature of an ori- 
ginal in C. B. But under the general practice of the court, and 
the ſtatutes to prevent vexatious arreſts, it is a mere proceſs or 
ſummons, and it's time of iſſuing immaterial. 
Therefore we are of opinion that the verdict ought to ſtand. 
E | The conſequence is, that the poſtea mult be delivered to the | 
23 plaintiff, | | 


THE END OF EASTER TERM, 
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Rx verſus JAMES RoOPELL, 2 
une 7. 


R. Dunning had obtained a rule to ſhew cauſe why a A certivrari 
certiorari ſhould not iſſue to remove a preſentment againſt — 
the defendant, in the court leet of the Savoy, for keeping a dif. ſentment in 4 
orderly houſe, on which he had been amerced gol. —_— 
Mr. Wallace now ſhewed cauſe, and inſiſted that it had removed, 
been ſettled by a variety of authorities, that a preſentment in a — — 
court leet of an offence which is net capital, nor concerning * * 
any freehold, ſubjecls the party to a fine or amercement without | 
any further proceedivig, and binds him for ever after the day 
on which it is found; and admits of n9 trauerſ to the truth of 
it: and cited 2 Hawk. Pl. C. c. 10. . 75, where it was in 
terms expreſsly ſo agreed. If fo, the court will not permit a 
traverſe of the preſentment here: and if not, a certiorari would 
be fruitleſs. As to the ground upon which the application has 
been made, that the defendant had no notice of the preſentment, 
and therefore has not been heard in his defence ; the anſwer is 
that no notice is neceſſary. But ſuppoſe he were not heard; he * 
is not without remedy, and may be heard if he pleaſes, in an 
action of treſpaſs which is open to him, and which is his 
proper remedy. Therefore he hoped the rule would be diſ- 
charged. , 
Mr. Dunning in ſupport of the rule contended, that the de- 
fendant ought to have had notice of the preſentment, and an 
opportunity ta defend himſelf. He ſaid, the grounds of his mo- 
tion were two; Firſt, That the preſentment did not contain 
« {ufficient charge; and therefore ought to be quaſhed. | Sccand- 
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1 that if neceſſary, i it might be traverſed ; ; which he inſiſted the 


party had a right to do: and cited Rex verſus The juſtices of 
Wilbire, where the court of R. B. directed a mandamus to the 
Juſtices 1 in ſeſſions to admit a general traverſe of a preſentment by 
a juſtice on view, for not repairing a highway. Vide this caſe, 
3 Bur. 1,532. and 1 Black. 46. 

After the preſentment is returned, this court may either iſſue 
proceſs upon it, if it ſhould be holden good; or may ſend: it 
back to the court leet to proceed themſelves; or an action may 
be brought upon it. Therefore no embarraſſment can ariſe from 
the court granting a certiorari. 


Mr. Howorth on the ſame fide. The dies heflien the 


court i is not, whether a preſentment in a court-leet is traverſ- 


able; but whether a certiorari lies to remove a preſentment in 
a court leet ? But as to its not being traverſable; notwithſtand- 
ing the authority of Hawkins, it has been expreſsly determined 
in a caſe of Matthervs verſus Cary, Carth. 74.“ that a preſent- 
ment in a court-leet is traverſable. Beſides” (Jay the court) 
« if this preſentment ſhould be removed by certiorari into R. B. 
« it is clear that it is traverſable there z and if in courts ſuperior 
« to the leet, a fortiort in preſentments at the leet.” Therefore 
this is an authority as to both points. In 1 Salk. 195. exceptions 
were taken as to a preſentment in court-leet : And in 1 Salk, 200. 
a preſentment at a leet was removed by certiorari and exceptions 
taken to it. It is clear, therefore, that a certiorari does lie ta 
remove a preſentment from a court - leet, and there is no ſtatute 
that takes it away. 

Lord Mamſield wiſhed the ade to be accurately looked 
into, and therefore ordered the caſe to ſtand for further argu- 


e ment. 


Akerwards, © on Thurſday the 20th of cunt in this term, Lord 
Mansfield mentioned this caſe, and ſaid, The court has looked 
very particularly into all the caſes and conſidered them attentive- 
ly. And we are clear that a certiorari ought to go. The pre- 
ſentment cannot be traverſed at the leet, but the proper method 
is to grant a certiorari, that it may be traverſed here. There 
are many authorities which ſay, a prefentnnint may either be 
traverſed by being removed into the King's Bench or in an action. 
It cannot be true that it is not traverſable any where. The de- 
fendant has never been heard at all; and it would not be Juſt 
that he ſhould be condemned and fined unheard. And as he 
cannot traverſe the preſentment at the leet ; he ought to have 
a certiorari to remove it in order to traverſe it here. b 
ASTON 
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Asron Juſtice.— The old authorities are clear that there 15756. 
ought to be a certiorari. 3 

In Dyer 13. pl. 64. Fita herbert ſaid, that Briton, who is n 
a good authority, ſaid, that every preſentment is traverſable Jens, 
which is preſented in a leet ; and alſo in the ſheriff's tourne, out 
of which leets were at firſt derived ; which is taken notice of 
in Matthews werfus Carey, 3 Mod. 137. —In Finch 386. ac- 
favs edition, it is ſaid, “the courſe is to remove ſuch preſent- 
« ments into the King's Bench by a certiorari, where the party 
i may traverſe them.“ 8 
It would be a ſtrange doctrine to ſay the defendant ſhould 
have no opportunity of being heard. This would give a court- 
leet a power ſuperior to that of any other juriſdiftion in the 
kingdom; as was obſerved by Mr. Juſtice Yates in Rex v. Juſ- 
tices of Wiltſhire. Therefore what is ſaid in 2 Hawk. 71. name- 
ly, that it is not traverſable ary chere, is a miſtake. It is not 
traverſable in the court-leet, but it is traverſable when removed 
hither ; and that is the reaſon why a certiorari ought to go. 

Lord Mansfield added, another reaſon for granting a certiorari 
is, that the defendant may have an opportunity of taking excep- 
tions to the preſentment itſelf, in point of form or otherwiſe —- 
"Therefore let the rule be made abſolute for a certiorari, to pre- 
vent the expence of arguing it; for we have looked very par- 
ticularly into it, and are clearly cf opinion, a certiorari will lie. 


; Ex PARTE ADNEY, . r 

TH 18 was a caſe from Chancery in ſubſtance as fol- 4: in con- 

fideration 

> lows: of 1/. 102. 
On the 1oth day of une 1773, James Adney, a broker, ſold Ly 12" 

to George Henſbau quantities of Ruſſia tallow, the property of —_ — 
John Buckholme ; and there being a balance of 280 J. 18 5. 4 d. make him- 
elf liable for 


due to Buckholme, Adnry gave Buckholme, Hen/haw's note, dated the que pay- 
the 12th day of June 1773, for 306/. 135. payable to Buckbolme, 2 
fire months after date, being the price of the ſaid tallow.—In which K. 
July 1773, Henſhaw wanting more tallow, Adney, as broker, 8 


applied to Buckholme to ſell it him; when Buckhol/me told him, 2 and B, 
that as Henſhaw was indebted ta him at that time as above, and contents fo 

| furniſh I. 
with more goods: and then A before the note was due becomes bankrupt. Held that A. 's un- 
dertaking was intended as a c»//ateral engagement only, in caſe H. ſhould not pay the note when 
due. Conſequently, as it 1eſt-d in contingency, whether it wouid ever become a debt or not, it 
could not be proved as ſuch under A. s commiſlion. 
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1776. as he had no other ſecurity than the above note, he declined 
giving him further credit ; whereupon Adney anſwered Buck- 
Holme, that Henſhaw was a ſafe man; that the note would be 
regularly paid, and that he might ſafely give him credit for more 
goods ; that he, Adney, i in conſideration of the ſum of 1 /. 104. 7d. 
, | paid him as a premium, would guarantee or ſecure the payment 
of the ſaid note; which propoſal Buckho/me agreed to; and paid 
him the 17. 105. 7 d. and afterwards delivered more goods 
to the ule of Henſbatu; and Adney, on the 12th Fuly 1773, 
gave Buckho!me the following undertaking ſigned by him, wiz. 
« In conſideration of the ſum of 1 /, 105. 7 d. received of 
« Mr. Jobn Buckhalme, J hereby make myſelf anſwerable for the 
«© due payment of George Henſhaw's note; date the 10th of June; 
« Order 7. Buckholme, for 306 J. 13 5s. payable in five months, 
« and due the roth of November,” 
5 On the 8th day of September, 1773, 2 commiſſion of bankropt 
iſſued againſt Adney; and he was declared a bankrupr. Hen- 
ſhaw did not pay the note when it became due, but continued 
his trade till the 2d of December, 1773; when a commiſſion of 
; bankrupt was iſſued againſt him, and he was declared a bank- 
' | rupt. 
Buckholme having petitioned th Lord Moti for liberty 
to prove the debt of 306 J. 13 5. under Adney's commiſſion, his 
Lordſhip, on the petition's coming on to be heard, ordered that a 
caſe ſhould be made for the opinion of the judges of his Majeſty's 
court of King's Bench, upon the following queſtion : “ Whether 
ec the ſaid engagement, ſo entered into by the ſaid James Adney, 
& is or ſhall be conſidered as a debt due from the ſaid James 
| « Adney, before the date and ifſuing forth of the ſaid com- 
= - «- miſſion againſt him, ſo as to be proved by the ſaid Jahn Buck- 
et Holme under the ſaid commiſſion ? or, Whether the ſaid en- 
„ gagement is to be conſidered, as a co/lateral ſecurity ſrom the 
. ſaid James Adney the bankrupt to the ſaid John Buckholme, 
« for the payment of the ſaid ſum of 306 J. 13 5. mentioned in 
te the ſaid note, in caſe the ſaid George Henſhaw did not pay the 
« ſame, at the time the ſaid note became payable ; and conſe- 
& quently a debt only accruing due from the ſaid James Aduey 
«© to the ſaid 7h Buckholme from the time default was made 
« by the ſaid George Henſbaww in payment of the ſaid note?“ 

Mr. T. Cowper for Buckholme. This is a debt, which, if 
Henſhaw had become bankrupt, Buckholme would clearly have 
been entitled to prove under Hen/haw's commiſſion, The caſe 

. there; 
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therefore is preciſely the ſame upon Adney's becoming bankrupt ; 1776. 
becauſe he undertakes, in expreſs terms, to pay the amount —— 
of the note, when due. There is no condition, no defeaz- 12 
ance, no qualification, no contingent even provided for; but 
he makes himſelf anſwerable for the payment of Henſbaw's note, 
payable at five months. It is in terms, therefore, a debt payable 
at a future day certain; and conſequently, within the very 
letter and proviſions of Stat. 7 Geo. 1. c. 31. made expreſsly for 
the relief of greditors in ſuch caſes. , 

Mr. Valter contra. his is not ſuch an undertaking as made 
Adney debtor to Buckholme at the time of the bankruptcy ; conſe- TRE 
quently, if Buckbolme cannot ſwear that Adney was juſtly and q 
truly indebted to him at the date and ſuing forth of the com- 
miſſion, and that he till is ſo, he cannot be admitted a creditor 
under the commiſſion. That he cannot is plain, becauſe Adney 
can be anſwerable no further than Henſhaw himſelf was, and 
Henſhaw was not liable to pay it till a future day, viz. the roth 
of November ; it was contingent, therefore, till that day at leaſt. 
But this was only by way of collateral ſecurity, in caſe Henſpau 
did not pay; conſequently, till, default by Henſhaw, Adney was 
not liable. He cited Goddard verſus Vanderbeyden, Mich. 12 
Geo. 3. C. B. * where the court determined, that bail, who had * . 
not paid the debt and coſts till after the bankruptcy of the prin- —_ 
cipal, though judgment on the bail-bond was had before, were 
not barred by the certificate of the bankrupt ; becauſe, till actual 
payment, the damnification did not accrue, there being till then 
a poſſibility that the effects of the defendant might pay. So 
here, even after Adney's bankruptcy Her/b220 might have paid 
conſequently the debt, if any, not having accrued till after the 
bankruptcy of Adney, is not ſuch a debt as can be proved under 
his commiſhon, 0 

Mr. Cowper in reply admitted, that in Goddard verſus Vander. 
heyden the certificate was no bat, becauſe the bail were clearly 
not fixed till after the bankruptcy; and perhaps never might have 
been. But he compared this, to the caſe of Adney's having 
joined in the note with Henſbau, or to his having indorſed it; 
in which latter caſe he inſiſted, that though Adney might not have 
been liable till after demand made upon Henſhaw the drawer, 
and default by him; yet it was clearly ſuch a debt as might be 
* proved under Adney's commiſſion. 


Lord Maxse1eLD.—There can he no doubt or argument in 


this caſe upon any general principle of law, It is very certain that 
contingent 


a 
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contingent debts cannot be proved under the ſtat. 7 Gee. 1. c. 31. 
and debts payable at a future day are not to be proved unleſs they 
come within the ſtat. 7 Geo. 1. 

It is as certain, that, if this be only a collateral undertaking to 
pay if Henſba did not, the demand cannot be proved under Ad- 


. ney's commiſſion, But if it be an engagement by Adney to pay 


at all events, without regard to Henſhaw ; then, it is a debt that 
may be proved under Adney's commiſſion : and ſo the court of 
Chancery clearly underſtood it, by the terms in which the * ; 
and the queſtion ſent for our opinion, are ſtated. | 

The law is equally clear, which ever way the undertaking is 
conſtrued: and the whole queſtion depends upon the conſtruc- 
tion of three lines of the engagement. It might be meant as a 


collateral undertaking only; viz. in caſe Henſbato did not pay, 


that then Adney would be liable for the debt. But it is not 
worded ſo, 

The original undertaking by Henfbow i is a regular ncgotable 
note, and if Adney had indorſed it, though demand muſt have been 
made, c. before "Adney would be liable, yet in that caſe the 
debt might clearly haye been proved under the commiſſion, 
But the engagement by Adney is, that Hen/haw's note ſhall be 


paid when due; therefore, if not a collateral undertaking, there 


* June igth. 
1776. 


would be no neceſſity to reſort to the * drawer of the 
note. - 


As rox Juſtice. — The queſtion is, what was meant-by this un- 


dertaking? The ſmallneſs of the premium paid to Adney, viz. 


only 1 J. 10.s. 7 d. affords a ſtrong ground for appoling it was 
intended as a collateral undertaking only. 

Lord MaxsFitLD.—The whole depends upon the intention of 
the parties. We will conſider of it N we give our cer. 
tificate. 

Afterwards e the court certified in theſe words: “ Having 
t heard counſel on both ſides and conſidered this caſe, we are 
« of opinion, that from the occaſion of giving Adney's note, 
e and the terms in which it is conceived, the parties intended 
ce itto be a collateral engagement only, in caſe Henſhaw ſhould 
«© not pay his note at the time it became due; and therefore, 
sit reſted in | contingency (at the. time the commiſſion if- 
e ſued againſt Adney), whether this engagement ever would 
s become a debt or not: and conſequently | it could not be 
*. ove as ſuch, under Adney's commiſſion.” 


1 
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* 


FooNE verſus BLouNT. 


HIS was a caſe out of Chancery for the opinion of this 
court ; and in ſubſtance as follows : 


an eſtate at Benvili of 38 J. a-years and of an eſtate at Elminflone 
of 12 . a-year, both ſituate in the county of Dor/et, by her 
will, dated 8th June 175 I, gave and bequeathed many pecuniary 
| legacies, ſome to Proteſtants, and others to Fapi ti, amounting 
altogether to 895 J. 5s. and amongſt ſuch pecuniary legacies 
ſhe gave to Ann Foone a legacy of 25 /: To the children of Cha- 


named, there are three more, viz. Elizabeth Wells, Michael 
Stroud, and Fohn Stroud his brother; theſe muſt have 25 J. 
each: To Mr. George Eveleigh, his children by his firſt wife, 
and her ſiſter, if living, and her children, I bequeath 100 /. to be 
equally divided amongſt them: All theſe legacies (the War- 
hams only excepted) are for the deſcendants of my two great 
aunts, Jane and Agnes Boles ; theſe. muſt be paid to the full, 
whatſoever elſe (debts excepted) falls ſhort. And then comes 
a clauſe in the teſtatrix's will, in the following words: «In or- 
« der to raiſe money for theſe payments, my eſtate of Benvi/l 
« muſt be ſold to the higheſt bidder, ſo ſoon after my deceaſe 
te ag it can conveniently be done. To this end, I do appoint, 
© conſtitute and empower Mr. Robert Pinker and Mr. Noah Shen- 
« abo, whom I make executors of this my laſt will, to ll, let, 
« or ſet to ſale both my e/tates of Benvill and Elminſtone.“ 

The teſtatrix died, without altering or revoking her ſaid 
will, which the executors proved, ſoon after her deceaſe. 

Upon a bill filed in 1752 by Ann Fome a legatee and two 
of the ſimple contract creditors, againſt the heirs at law ex parte 
patebnd et maternd of the ſaid teſtatrix, to have the will eſta- 
bliſhed, the eſtate ſold, and the money ariſing by the ſale, to- 
gether with the perſonal eſtate, applied in diſcharge of the fu- 
neral expences, debts and legacies, according to the directions 
| of the will ; Lord Hardwicke, upon the hearing in 1756, declared 
the will to be well proved: and directed an account to be taken, 
Sc. And a queſtion being made in the cauſe, concerning the 
capacity of the ſaid plaintiff Ann Foone to take the legacy given 


to her, his Lordſhip reſerved the conſideration of that queſtion, 
and 


rity Stroud, deceaſed, of which Mrs. Compton is one already © debrs 
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One ſeiſed | 


of a real 
eſtate, Ly 


Winifred Warham being ſeiſed in fee- ſimple in »ofſeflon of — — 


veral pecu- 


niary lega- 


cies, and, 
as to ſome, 


directs that 


they ſhall be 
paid to the 
tull, what- 
ever elſe, 

t- 
1 
hort: And 
then pro- 


ceeds thus: 


In order to 
raiſe money 
for theſe 
payments, 
my eſtate of 
B. muſt be 
ſold, as ſoon 
as conveni- 
ently may 
be after my 
deceaſe. 

To this end 

I doappoint 
and em- 
power C. & 
D. whom I 
make my 
executors, 
to fell, let, 
or ſet to 
ſale both my 
eſtates of 
B. & E.m 
Held, that a 
creditor, 
who was 2 
Fapiſt, was 
entitled to 
receive his 
debt out of 
the money 
arifing by 
ſale of the 
te ſtatrix's 
real eſtate, 
according 
to the ap- 
po.ntment 
of her will. 
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and alſo of any other queſtion that might ariſe, concerning the 


— capacity of any other of the legatees or of any of the creditors, 


Fooxs 


wer ſus 


3 legacies out of the ſaid teſtatrix's real eſtate. 


who might come before the ſaid Maſter, to claim their debts or 


On the th of May 1773 the maſter made his report, and on 
the zoth of March 1775 the ſaid cauſe came on for further 
directions; when Lord Ap/ley, the preſent Lord Chancellor, was 
pleaſed to direct that a caſe ſhould be made for the opinion of 


this court, and that the queſtion thereon ſhould be, Whether a 
L creditor, who is a Papiſt, is entitled to receive his debt out of 
b the money which has ariſen by ſale of the teſtatrix's real 


. eſtate according to the appointment of her will.” 


Mr. Wallace for the plaintiff, argued that this deviſe to the 
executors was no deviſe of the eſtate itſelf, but merely a'power 


to them, as executors, to fell the land; which, therefore, deſcend- 


ed to the. heir in the mean time. That it conveyed no intere/? 
or uſe to the creditors within the ſtat. 12 V. 3. c. 4. nor could 
they have any claim upon the land itſelf till ſold: but when 
ſold, the money was legal aſtets iu the hands of the executors z 
and conſequently the creditors, Roman Catholics or Proteſtants, 
have a right to be ſatisfied to the amount of their reſpective 
demands, . 

Serjeant Glynn for the defendant contra, recited the latter part 
of the fourth ſection of the ſtat. 12 V. 3. c. 4. which, he ſaid, 
in terms excluded Roman Catholics from any poſſible intereſt 
or profit ariſing out of land; by declaring, “ that all and ſingular 
« eſtates, terms, or any aber intereſts or profits whatſoever out of 
c lands, for the uſe, or in truſt for the benefit or relief of any ſuch 
« perſons, ſhould be utterly null and void,” If ſo, it is impoſſible 
to ſay, that a creditor, who is a Roman Catholic, can take any 
benefit under the deviſe in queſtion; becauſe, in doing ſo, he 
would clearly take an intereſt and profit out of land of the 


teſtatrix; and that particular intereft taken notice of by the ſta- 
tute, which can apply orly to creditors ; namely, an intereſt for his 


benefit and relief. A Roman Catholic therefore is incapable of 
ſuing out an elegit; in ſhort, he is excluded from any poſſible 


| intereſt or benefit ariſing out of land: and if this is not a beue- 
fit and relief out of land, it is diſſicult to ſay what is. He 


cited the caſe of Roper verſus Radcliffe, 9. Mod. 167. 208. which, 
he ſaid, was not exactly parallel; but by analogy was applicable 
to the caſe in queſtion. There, the Houſe of Lords held, that a 
deviſe, of the /urplus of money ariſing from the /ale of lands, to a 
| 15 i Roman 
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Roman Catholic, after payment of debts, was an intereſt within 
the ſtat. 12 N. 3: though even in that caſe the deviſee might 
have been compelled to take the ſurplus of the money, and have 
been reſtrained from becoming purchaſor of the land. The de- 
termination, therefore, was grounded upon its being an intereſt 
ont of land. So here, though the Roman Catholic creditors cannot 
acquire the land, yet they take that inters/? out of it, by its being 
applied in diſcharge of their debts, which the ſtatute has ex- 
preſsly declared they are incapable of taking. Therefore he 
prayed the opinion of the court in favour of the heir at law. 
Lord MansFiELD.—The ſhort ſtate of the caſe is this: The 
teſtatrix leaves ſeveral pecuniary legacies'; and gives a preſcrence 
as to ſome, by directing they ſhall be paid to the full, whatever 
elſe, debts only excepted, ſhould fall ſhort : not a ſyllable more 
is added about debts. Then the teſtatrix adds the following 
clauſe. In order to raiſe money for theſe payments, my eſtate 
&. at Benvill mutt be fold to the higheſt bidder, as ſoon after my 
« deceaſe as it can conveniently be done. To this end I do ap- 
te point, conſtitute, and empower Mr. Robert Pinker and Mr. 
& Neah Shenwoed, whom I make executors of this my laſt will, to 
60 fell, let, or ſet to ſale, both my ęſtates of Benvill and Elminſtone.” 


There is no diſpoſition of the reſidue, nor any further directions 


as to how the ſurplus was to go after paymentof debts and legacies. 
This is no deviſe to the executors of the lands; but only a 
power and authority to them eo nomine, as executors, to ſell the 
lands for the purpoſe of paying debts and legacies. 

The eſtates have been ſold and converted by the executors 
into money. Some of the creditors happento be Roman Catholics ; 
and the queſtion is, whether they ſhall be paid their debts out of 
the money, which is now legal aſſets in the hands of the execu- 
tors ? 

The ſtatutes againſt Papiſts were thought, when they paſſed, 
neceſſary to the ſafety of the ſtate : Upon no other ground can 
they be defended, Whether the policy be ſound or not, ſo long as 
they continue in force they muſt be executed by courts of juſtice 
according to their true intent and meaning. The legiſlature only 
can vary or alter the law : But from the nature of theſe laws, 
they are not to be carried by inference, beyond what the political 
reaſons, which gave riſe to them, require. 

The political object the legiſlature had in view, was, to take 
off from the Roman Catholics that weight and influence, which 
is naturally connected with landed property, beyond what per- 

| fonal 
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pe = are alſo incapacitated from taking real eſtate by purchaſe, which, 


TRINITY TERM 16 Geoncs III. B. K. 


Roman Catholic, he loſes the pernancy of the profits. They 


BrousT. it is now ſettled, comprehends every mode of acquiring proper- 


® 2 Ath. 


ty in the legal acceptation of the word: by deviſe, ec. oc. 
The only caſe that has been cited, is that of Roper verſus Rad- 
clife. But that caſe, it is admitted by Serjeant Glynn, is not 
parallel to the preſent. If it were, being a deciſion, of the 
Houſe of Lords, we muſt have been bound by it ; though the 
judgment was againſt great opinions, and not with the appro- 


2 of the bar. But though it muſt govern parallel caſes, 
yet being ſo little ſatisfactory, it ought not to be carried further. 


That caſe came on firſt before Lord Harcourt, who ordered a caſe 


to de made for the opinion of the judges. Lord Harcaurt, Lord 


Trevor, Mr. Juſtice Powell, and the Maſter of the Rolls, were all 
clearly of opinion, that the deviſees might take the eſtates as money: 


Firſt, upon a general principle of law, that if land is to be fo/d, and 


converted into money, it is not within the reaſon and policy of 


the Roman Catholic laws. Secondly, upon the doctrine and 


principles of the courts of Equity, which conſider that which is 
to be done, as if it was done; namely, land directed to be ſold, 
as money: And money directed to be laid out in the purchaſe 
of lands and ſettled in fee, as land: In the latter caſe though 


it remain in money, and though on the credit of it a debt is con- 


tracted, yet it ſhall go to the heir, and a ſimple contract creditor 


ſhall not be paid out of it. It was ſo ſettled by Lord Hardwicke 


in the caſe of Trelauney verſus Booth *, 

In the caſe of Roper verſus Radcliffe, Lord Chief Juſtice Par- 
ker differed in opinion from the reſt of the judges. ' His argu- 
ment is very able, but I cannot ſay convincing to me, He ſays, 
«* If ſuch a deviſe be not within the act, the deviſee might make 


* his election to pay off the debts, and keep the land; by which 
© means the proviſion of the ſtatute would be evaded:” And he 


inſtances a variety of caſes in which a deviſee is entitled to make 
ſuch election. And it certainly is ſo. But the defect of the 
argument lies here, and the objection may be anſwered thus: 
No, a Roman Catholic ſhall not make his election; becauſe 
there is a law, which ſays, that being a Papiſt he „hall not take 
the /and : And, therefore, a court of Equity would decree, that 
he ſhould take it as money, Something like it was ſaid in | the 
caſe of Bowes verſus Lord Shrewſbury +. 


+ Vide this caſe in Frets Parl. Caſes, vol. 5. 269. In 
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ſon in a like caſe may elect to have the land, the charity cannot; 
becauſe it is unlawful: and therefore though the election be 
given, yet one alternative being lawful, and the other not, a 
court of equity ſays, you ſhall do that which is lawful. 

In the marginal note in Bacon“ Abridgment. vol. 3. 796. title 
Papiſtt; and which is ſuppoſed to be taken from Lord Chief Ba- 
ron Gillert's notes, it is ſaid, that “ where lande are deviſed to, or 
« yeſted in truſtees to be ſold for payment of particular ſums to ſe- 
« veral people, ſome of whom happen to be Papiſts, that this 
« act does not prevent ſuch Papiſts from taking the particular 
c ſums or legacies intended for them; becauſe they cannot inſiſt 
** upon paying off the other incumbrances, and holding the eſ- 
te tate, as a perſon can do, to whom the re/idue of the purchaſe mo- 


« ney is deviſed.” That goes a great deal further than this caſe z 


for a legacy charged upon land is very different from a mere 


power to ſell. But I cannot ſee a doubt in this caſe : This is 
only a power to the executors to ſell. What is the claim of the 
creditors? To be paid out' of legal afſets. The creditor has 
no intereſt in the land. He can have no claim upon the. land, 
nor make his election to pay off the incumbrances and keep the 
land. He can have nothing till the land 1s turned into money, 


Here it is turned into money. If the executors had refuſed to 


ſeil the land, he could only have obliged the executors to'ſell : 
and till ſold he has no intereſt whatever. Suppoſe a man dies 
and leaves a number of leaſes for years: A Popiſh creditor can- 
not take a leaſe for years, any more than he can a fee-ſimple: 


But can there be a doubt that he would have a claim upon ſuch - 


leaſe as aſſets.? 

No precedent has been produced againſt the claim of the cre- 
ditors in this caſe. I ſhould expect a preeedent before I decided 
that a creditor ſhould not be paid out of the aſſets, only becauſe 
he happens to be of a different way of thinking from the eſta. 
bliſhed mode of religion. Therefore I arh clear that this debt ought 
to be paid out of the aſſets ariſing from the ſale of theſe eſtates. 

Mr. Juſtice Aon and Mr. Juſtice A/dburft goncurred. g 

Afterwards the court certified in theſe words. Having 
te hrard counſel and conſidered this cafe, we ate of opinion that 
te creditor, who is a Papiſt, is entitled to receive his debt out of 
te the money which has ariſen by the ſale of the teſtatrix's real 
« eſtate, according to the appointment by her will,” 

Vo“. II. * 


90 TRINITY TERM 16 Gronce III. B. E 


Same day. SMITH et al. AMgnees n. | verſus De St1vA 
er di. 


one oſ three THIS was an iſſue out of the court of Chancery, to try whes 
2 ther the plaintiffs, as aſſignees of Edward Hague, a bank- 
cargo, the rupt, were entitled to one third part of the profits of the adveuture 
an of the ſhip Unanimity, from London to Africa, from Africa to 


outfit of 
which was Jamaica, and from thence to London, and alſo of the fale of the 


4568/ pays 

only 4107. ſhip. | | 1 
* 0 This cauſe came on to be tried at Guildball, London, at the 
and gives Sittings after Eaſfer Term 1776, before Lord Mangſteld, when 


| — the jury found a verdict for the plaintiffs, damages one fhilling, 
der; butz and coſts forty ſhillings, ſubject to the opinion of the court upon 


betore, the p 
become the following caſe : 


cue, isde- © That in December 1771, Edward Hague the bankrupt, to- 
clared a to | 
bankrupt. gether with the defendants Jaac Bernal and Abraham Lara, 


— ug agreed to purchaſe and fit out a ſhip for the flave trade, at their 
a — joint expence, and for their joint account and riſk in thirds : And 
diſcharging that the other defendant, De Silva, ſhould have the conduct and 
—— management of fitting out the ſhip as a purſer or ſhip's huf- 
place for band, for the benefit of the parties concerned. That Hague, in 
— — 2 December 1771, purchaſed the ſhip in queſtion for 680 J. and 
But the aſ- ſoon after gave a bill of ſale of one third part to the defendant 
— a Bernal, and to the defendant Lara, a bill of ſale of one other 
wn les > third part; that ſoon afterwards the defendant Lara fold one 
profits of moiety, or half part of his third part, to the other defendant De 
—— Silva. That De Silva was at the whole expence of fitting out the 
the value of ſhip for ſea, and ſupplying her cargo, Cc. amounting to the 
7 om ſum of 4658/7. 15-5. 1 d. of which, the defendants Lara and 
Berna! duly paid him their reſpectire proportions: But Hague 
paid only 40 J. 115. 7d. in caſh, and gave two promiſſory 
notes, one for 403 J. 4s. 5 d. payable at fix months, the other 
for 729 J. 25. 4d. at twelve months for the remainder. That 
De Silva paid in ready money towards the expence of the outfit, 
the ſum of 1,331/. 145. 9 d. only; and that he had fix months 
credit for 1, 209 J. 13 5. 3 d. part of the outfit and cargo thereof, 
and twelve months credit for the remaining 2, 217 J. 75. 1 d. 
from the 1ſt of January 1772. That the ſaid ſhip ſailed for 
Graveſend, on or about the firſt of March 1772, and arrived ſafe, 
DS. That before the promiſſory notes ſo given by the bankrupt 


became 
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became due and payable, and likewiſe long before the ſhip ar- 


rived at Jamaica, vis. on the ſecond day of Fuly 1772, Hague 
was declared a bankrupt. It could not be known for ſeven or 
eight months after, whether the ſhip would make a profitable 
voyage or not. The plaintiff Nut, one of the aſſignees, applied 
ſeveral times to the defendant De Silva to take the bankrupt's 
ſhare or intereſt in the ſaid ſhip, and the profits and riſk thereof 
to himſelf z and to pay the plaintiffs the ſaid ſum of 410 /. 115. 
7 d. being the money the bankrupt had actually paid on account 
thereof, which the defendant De Silva at firſt reſuſed: but en- 
deavoured all he could to ſell the bankrupt's ſhare in the ſhip, and 
the outfit and profits thereof to ſome other perſon, who would 
pay the 410 J. 115. 7d. to the plaintiffs, his aſſignees, and to 
pay for the remainder of the outfit thereof: but not being able 
ſo to do, the defendants Bernal and Lara, about a month or 
two after the bankruptcy of Hague, were, after much intreaty, 
prevailed upon by the defendant De Silva, to join with him 
to take the remainder of the bankrupt's ſhare, equally between 
them, and to pay the ſaid 1,142 J. Gs. 9 d. between them in 
equal proportions, being the, remainder of the money the bank- 
rupt had agreed to pay towards the ſhare thereof he had pro- 
poſed to take. The defendant Bernal accordingly paid the de- 
fendant De Silva one third part of the ſaid ſum of 1,142 7. 65. 9d. 


and the defendant Lara paid him the other third part thereof; 


and the defendants, from that time, conſidered the plaintiffs 


(the aſſignees) as intereſted in the ſhare of the ſhip, ſo to have 


been taken and paid by the bankrupt, only as the ſum of 410 /. 
115. 7d. was to the ſum of 4,658 J. 15 5. 1 d. the amount of the 
coſts and outfit of the ſaid ſhip and cargo: And that the de- 
fendants were entitled to the remaining part of the ſhare the 
bankrupt had originally propoſed to take. That the plaintiff 
Nutt preſſed the defendant De Silva ſeveral times to pay the 
ſaid 410 J. 117. 7d. and to take the ſame to himſelf, with the 
profits and riſk thereof, — That the firſt intelligence the defend- 
ant had of the ſhip having made a profitable voyage, was on the 
24th February 1773. The queſtion was, Whther the aſſignees, as 


ſtanding in the place of Hague, the bankrupt, were entitled to 


one third, or to what other ſhare of the profits of the adventure? 
Mr. Mansfield for the plaintiffs: Mr. Dunning for the de- 
fendants. | 


Lord Mansfield, aſter ſtating the caſe, proceeded thus: The 
adventure having proved a profitable one, the queſtion is, what 
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ſhare the aſſignees of Hague are entitled to: Whether they are 
entitled to one third of the profits, and of the money ariſing 
from the ſale of the ſhip, or only to the proportion which the ſum 
of 410 J. paid in money by Hague towards the expence of fitting 
Out the ſhip, c. bears to the whole amount of ſuch original ex- 
pence which was 4,658/. ? There is'no difference between the 
rule which muſt govern the determination of this caſe in à court 
of law or equity. It depends upon the right of the bankrupt: 

And to find out what the right of the bankrupt is, it will be 
neceſſary to conſider fr, how it ſtood at the time of the bank- 
ruptcy ; and /eeondly, whether any alteration has happened fince 
to vary ſuch right. F N. at the time of the bankruptcy, the 


whole expence was incurred. Hague was liable to De Silva for 
the amount of the notes, and a partner in thirds : The adventure 


was then at ſea, and De Silva, as purfer or huſband of the ſhip, 
was liable to him for the amount of his third ſhare of the profits 


liable to thoſe who truſted De Silva; the conſequence on a bank 
ruptcy between partners is, that they are entitled as againſt each 
other to the balance of actounts ; and fo it was ſettled in the caſe 
of Skipp verſus Harwood, before Lord Hardwicke, in Chancery v. 
Therefore, if the other partners had been obliged to diſcharge the 
amount of the notes which remained unpaid at the time of the 
bankruptcy, the aſſignees muſt have allowed the other partners 


the full ſum paid for the bankrupt, and could have come againſt 


them only for the balance due to him, if any. This is not the 
caſe of a neu trading, or of a new adventure begun after an act 
of bankruptcy. In that caſe, it is fair to ſay, that the bank- 
ruptcy diflolyed the partnerſhip : But here, all the expence was 


-incurred prior to the bankruptcy; and if the bankrupt by an 


acceſſion of fortune had had ſufficient, and the voyage had 
proved a loſing one, he would have been liable for the whole in 


proportion with the other owners. Therefore, he had clearly 


a right to a third of the profits at the time of the bankruptcy ; 
and the inſolvency of the bankrupt does not vary his right. Se- 
condly, there has been nothing done fince which can make the 
leaſt variation: For every thing that has been done, was done 
without the privity of the bankrupt or of the aſſiguees. Conſe- 
quently, their right cannot be varied by an agreement between 
other perſons, in which they were not concerned. It is imma. 
terial whether De S:/va pledged his own credit only to the 


tradeſmen, and took the ſeparate credit of the partners for the 
he ſhare 
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' fhare of each; or whether the other partners were liable to the 
tradeſmen for the whole. The queſtion is, What was the right 


of the bankrupt ? If the other partners were not liable to De 
Silva for his ſhare, yet the bankrupt, upon paying the full amount 
of his ſhare, was entitled to a third of the profits, as he would 
have been liable to a third of the loſs, if the adventure had been 
unprofitable. When I ſay upon payment in full, I mean pay- 
ment according to law. If he had not become bankrupt, it 
muſt have been an actual payment of the whole of his ſhare. 
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But as he is become bankrupt, it muſt now be # payment accord- 


ing to the diſtribution made by law in that caſe; which is, a 
proportionable dividend with the reſt of the creditors. There- 
fore, whether it were a profitable or a loſing adventure, cannot 
vary the right. The conſequence is, that the aſſignees are enti- 
tled to one third of the ſhip and adventure in queſtion. 

Aſton and Afbhurſt Juſtices, declated themſelves to be of the 
ſame opinion. 

Per cur. Let it be indorſed on the Poſfea, that the aſſignees of 
the bankrupt are entitled to one third of the value of the ſhip, 
and of the profits of the adventure in queſtion, 

N. B. I attended. the argument of this caſe in Chancery, when 
Lord Apſley directed the iſſue. His Lordſhip ſaid, © he was ex- 
«© tremely clear that the aſſignees were entitled to a third of the 


« profits of the adventure, and of the money to ariſe by the ſale 


« of the ſhip: That he conſidered it as one riſk; and till the 
«© riſk was over, the account of debtor and creditor could not 


te be ſettled. But as it was a queſtion of law, for the ſatisfac- 


ic tion of the parties, he would direct an iſſue.” 
* * Mr..Juſtice Wiles was abſent at the deciſion of the ſeveral 
caſea included in this term. 


THE END OF TRINITY TERM. 
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friday, WEAKLY ex dim. Yea, Bart. verſes BUCKNELL. 
6 ES by PX ejectment for lands in Somerſetſbire, a verdict was found for 
greement in 4 the plaintiff, ſubject to the opinion of the court on a ſpecial 


ary caſe, 4 in ſubſtance as follows: 


- Articles That on the 13th of March, 17 58, Sir William Yea, Baronet, 


with B. to 


grant h 1 4 by an unſtawped agreement in writing, articled to grant a leaſe 
— 8. to the defendant for 21 years from Lady-day, 17 58, at the yearly 


enters and rent of 2204. The defendant had been in poſſeſſion of the pre- 
hey rigs miſes ever ſince, and paid the rent up to Lady-day laſt, according 


. to the ſaid agreement: But no leaſe was ever granted by the 
was ever leſſor of the plaintiff, or demanded by the defendant. On the 
3 13th of September, 1775, notice in writing was given by the 
manced by leſſor of the plaintiff © to quit at Lady-day 1776,” The queſtion 
— i was, Whether the leſſor of the plaintiff is entitled to recover? 
a good de- Mr. Buller for the plaintiff contended, Firft, That this agree 
2 ment was tantamount to a leaſe; and if ſo, it was void for want 
brought of a ſtamp, and could not be given in evidence. 3 Bac. Abr. 119. 
— Cro. El. 33. Moore 861. pl. 31. 
Secondly, If not a leaſe, it could not entitle the defendant to 

keep poſſe ſſion againſt the landlord. It is not certain that a court 

of Equity would decree a ſpecific performance of ſuch an agree- 

ment; and if it would, a court of Nf prius could not go into 

that queſtion. If it ſhould be conſtrued a leaſe, no tenant will 

in ſuture execute a leaſe, and the crown will loſe the ſtamps. 

Lord Mansfield ſtopped Mr. Gould, who was about to argue for 

dhe defendant, faying, there was no occaſion to give himſelf any 

trouble in ſo plain a caſe, | 

The 
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The 1{ point is, Whether this is a leaſe ? Suppoſing it to be 1776. 
a leaſe, what would it avail the revenue, if a court of law ſays 3 
it is a leaſe, and therefore ought to be ſtamped; and a court of uyju 
Equity ſays, it is an agreement and ſhall be read in evidence as 2 
ſuch, which it could not be if it were a leaſe, and void within the 

ſtamp acts. But it is an agreement for a leaſe for 21 years; and 

the defendant has been in poſſeſſion eighteen of them. Then the 

leflor of the plaintiff gives notice to quit, and brings an eject- 

ment, He has agreed for a valuable conſideration, not to give 

notice. Shall he then give notice? There might be circum- 8 
ſtances, perhaps, which might let him in to maintain an cjeQ- 

ment. For inſtance, if he had tendered a leaſe, and the defend- 

ant had refuſed to execute it, whereby the plaintiff had incurred 

a loſs. But here there is no ſuch circumſtance and if the court 

were to ſay this ejectment ought to prevail, it would merely be 

for the ſake of giving the court of Chancery an opportunity to 

undo all again. If the leſſor of the plaintiff ſhould recover at 

law, equity would immediately ſet it right, and he would be 

obliged to pay the coſts of both ſuits.-lf he is lo anxious for the 

revenue let him grant a leaſe now. 

Per Cur. Let the Pofea be delivered to the defendant. 


"ns oy 


Ranw, Clerk, verſus GREEN, 8 


Uto ſhewing cauſe why a new trial ſhould not be granted ya... in 
in this caſe, Lord Mansfield reported as follows: a declarati- 

This was an action of aſſumpſit, brought by the plaintiff againſt — 

the defendant, to recover the ſum of 40 s. and 6d. due to the — bo 

plaintiff as vicar of the pariſh of Trinity in the city of Coven- action was 

zry, purſuant to an order made by the Lord Chancellor, the — 

Lord Chief Juſtice of the Common Pleas, and myſelf, agreeable f the 4thof 
to the directions of a private act of parliament concerning tythes — - 
in the pariſh of St. Michael and the Holy Trinity in Coventry, Whereas it 
paſſed in the fourth and fth years of Philip and Mary. The de- tute made 
claration ſtated the a& to be the 4th of Philip and Mary, whereas — > gr 
the record when produced in evidence appeared to be the gth <q 
and 5th of Philip and Mary. This, it was contended by the fatal. 
counſel on the part of the defendant, was a fatal variance. I was 

of that opinion, and accordingly non-ſuited the plaintiff; but 

with leave to move for a new trial without coſts; and if the 

court ſhould be of opinion that the variance was fatal, then the 


nonſuit was to ſtand, 
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1776. Mr. Serjeant Hill and Mr. Serjeant Adair for the plaintiff, in- 
8 ſiſted, Fin, That this was no variance in meaning or ſubſtance: 
e On the contrary, the 4th of Philip & Mary was the rue deſcrip. 


8 tion of the ſtatute; it being made in the fourth year of their 


Joint reign, Secondly, If a variance, it was not material; -becauſe 
the order, and not the ſtatute, was the gif? of the action; conſe- 

quently the ſtatute was only matter of inducement ; and therefore 
need not be ſo certainly alleged. Co; Lit. 303. a, Thirdly,” It 
material, the defendant ought to have pleaded nul tie! rerord; 
otherwiſe the court would take it to be as ſet forth. Conſequent- 
ly the objection was now too late; and cited Spring verſus Eve, 
2 Mod. 241. Platt verſus Hill. 1 Ld. Raym. 381. mat; 

Mr. Wallace, for the defendant contra, contended, that the 
variance in this caſe, being a miſ. recital of: the time when the 
parltament was holden, was fatal: That it is fo laid down in 
2 Hawk. Pl. Cr. 246. and in the caſe of Langley verſus Haynet, 
Moore 302. was expreſsly ſo adjudged. As to the objection 
that the ſtatute was only inducement to the action; he infiſted 
it was the gronnd and foundation of the order, and therefore 
neceſſary to be ſet forth, If ſo, upon non aſſumpſit pleaded, tlie 


_ plaintiff muſt prove it as ſtated ; becauſe thereby the whole de- 
claration is put in iſſue, Here, upon the evidence produced, it 


appears the plaintiff has ſet forth a different ſtatute. Therefore 
he hath failed in the ground of his action, and the nonſuit gu 
rected was right. 

Lord ManspieLD. —Tt is impoſſible to get over this objection. 
The only queſtion is, Whether this is a variance in the deſerip- 
tion of the material ground of action? In ſome reigns, as in Car. 2. 
and Geo. 2. it happens, that the parliament meets in one year 
of the reign, and continues during part of the next year. In that 
cafe, the method is to entitle the acts paſſed, of both years. But 
in point of law, acts of parliament which do not in words confine 
the commencement to a particular day, or where the commence- 
ment does not appear from the ſubject matter, refer to the firſt 


day of the ſeſſions: And therefore, ſuppoſing this to be an act of 


the 4th and 5th of Philip & Mary, aceording to ſuch method, it 
would in truth be a oo pov of- the 4th, and ought to be ſo ſet 
forth. 8 

But in this caſe it is different, Phi/i 0 act of parliament 
has the ſtile of King: But his being ſo entitled, does not anni- 
hilate the firſt year of the reign of Queen Mary. Therefore, 


from that time the ſtatutes are entitled the if and 2d, the 
34 
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au and 3d of Philip and Mary, and ſo on; that i is, the 1/f * 1776. 
Pbii and 2d of Mary, & c. Here the declaration deſcribes the 
ſtatute to be the fourth of Philip and Mary: Upon the Parlia- — 
ment Roll being produced, it appears to be an act paſſed in the Ganzx, 
ath and yth of Philip and Mary. The ſtatute therefore de- 
ſcribed in the declaration is different from the ſtatute produced; 
and in fact there is no act in the ſtatute book of the an of Philip 
and Mary. 
The court will always zncline to lean againſt niceties in matters 
of variance. But where it is in the deſcription of a ſtatute or 
record, it is fatal. Here the action, which is an action of of+ 
ſumghit, is brought in conſequence of a right liquidated by 
means of the ſtatute, The ſtatute, therefore, is the only ground 
of action! Without it we had no authority to make the order 
we did: But when the order was made, the law raiſed an a- 
ſumpfit. The defendant pleads non aſſumpſit. Is any thing 
clearer, than that the plaintiff, upon the general iſſue pleaded, 
muſt prove his whole caſe ? The firſt thing to be proved here, 
is the ſtatute. But inſtead of producing the ſtatute ſet forth in 
the declaration, the plaintiff produces a different act. I am 
ſorry for it, but there muſt be a nonſuit. 


The other three Judges concurred. 
Per Cur. Judgment of Sala. 


Bapxin verſus PowzLL, Kix o, and CaanceLLoR, 85 4. 


PON ſhewing cauſe why a verdict ſhould not be entered Tue ca⁵ vi 
in this caſe for the defendant Chancellor; the caſe, upon * «rmis does 


not lic 


the report of Lord Mansfield, before whom the cauſe was tried, agzint a 


appeared to be as follows: _ 
This was an action of treſpaſs, vi et armis, brought by the merely for 
plaintiff againſt the defendants, for taking and detaining the — Lu 
plaintiff's cart and horſes, —The plaintiff was a running duſt- the original 
man, and the defendant Powell, a publick ſcavenger, Powell and — 


King detained the plaintiff 's cart and horſes as they were ſtand- _ - 4 
ing in the ſtreet, under pretence of their being an eſtray, and guy and of- 
within the city of London; and carried them to the Green Yard, — 
of which the defendant Chancellor was the pound-keeper ; who 
afterwards inſiſted upon being paid the following ſums before 

he would deliver them up. For bringing them in, 27. for cry- 

ing them, 24. for keeping the horſes, 2h. 67, 8d, and for _ 


/ 


| 
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1776. the cart 11. 37. which the plaintiff accordingly was obliged to 

——_ pay: Upon not guilty pleaded, the jury found a verdi& for 

verſes the plaintiff againſt all the three defendants. 

Powzzt. - The only queſtion at the trial was, Whether this action of 
treſpaſs could be maintained againſt the defendant Chancellor 
the pound-keeper, who did no other act than barely receiving 
the horſes and cart into the pound when they were brought 
there; and keeping them ſeveral days till redeemed, . I thought 
he ought to be found not guilty ;z but it was contended he was 
a treſpaſſer by continuing them in the pound, being wrongfully 
impounded, and the jury found him, as well as the other de- 
fendants, guilty. 

Mr. Wallace and Mr. Buller ſhewed 9 and argued, if, 

That in Zreſpaſs all are principals : And here the original taking 

being tortious, the pound keeper, by refuſing to releaſe the cat- 

tle, till the plaintiff had diſcharged the fees and all expences, 

' had adopted the original taking ; and conſequently rendered him- 

ſelf liable. And they compared it to the caſe of Sanderſon v. 

Baker and another, Trin. 12 Geo. 3. C. B. where upon a F. fa, 

iſſued againſt A. the bailiff levied the goods of the plaintiff S.: 

upon which S. complained to the under-ſheriff, who ſaid, © very 

ec well; Bolland (the bailiff) is a raſcal ; but we have ſecurity, and I 

"& don't care.” In treſpaſs againſt the defendants (the ſheriffs) for 

breaking the houſe and taking the goods, De Grey, Chief Juſtice, 

leftit to the juryto ſay, Whether thedefendants had not recognized 

the act of their officer Bolland. The jury thought they had, and 
accordingly found for the plaintiff damages 350 J. Upon ſhew- 

ing cauſe againſt a new trial, the court were unanimouſly of that 

„ this Opinion, and diſcharged the rule*.—2d/y, If the defendant 
caſe ſince meant to have availed himſelf of his ſpecial authority as pound- 

E keeper, he ſhould have pleaded it by way of juſtification, as a 

332. gaoler or any other perſon acting under a like authority muſt do; 
whereas, here he has relied on the general iſſue only. Therefore, 
on either ground, the rule for entering up a verdict for the de- 
fendant Chanceller ought to be diſcharged. 

Mr. Dunning and Mr. Davenport in ſupport of the rule, con- 
tended, that the cart and horſes being brought to the defendant 
Chancellor as pound-keeper, and delivered to him as an eftray, the 
original poſſeſſion by him was clearly lawful. That whether right- 

fully or wrongfully taken, he was obliged to receive them; and 
the inſtant he did receive them, they were in cufodid legis ; con- 


ſ-quently, no ſubſequent gefeation could make him a treſpaſſer. 
| If 
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them; not of the pound-keeper, who has no right or power to 


judge of the legality of the capture; but is the officer of the law, 


Bavxin 


— 
and miniſterial only. And if the party wanted his property back Po. 


replevin was open to him, and would have been the proper mode 


of taking it out of the pound - keeper's poſſeſſion. Therefore they 
prayed the rule may be made abſolute. 


Lord MansFiELD.—This is an action of treſpaſs againſt three 


defendants, for ſeizing and detaining the plaintiff's eart and 

horſes ; and they have all pleaded not guilty. The queſtion re- 

ferved i is, Whether the defendant Chancellor ought to on found 
ilty or not? 

It has been argued two ways; 1½, Whether on the merits of 
the caſe he was a treſpaſſer ? 2dly, Suppoſing on the merits of 
the caſe he was no treſpaſſer, Whether by pleading the general 
iſſue he has not miſpleaded, and ought to have juſtified? 


, Upon the merits of the caſe; It was neceſſary for the 
plaintiff to prove him guilty of the treſpaſs; otherwiſe the caſe 
ſtands, that two perſons ſcized the cart and horſes and brought 
them to the pound, of which Chancellor was the keeper. Chan- 
cellor has no concern in the taking or bringing them there. 
How then is he guilty of a treſpaſs ? The pound is the cuſtody of 
the law : And the pound-keeper is bound to take and keep what- 
ever is brought to him, at the peril of the perſon who brings 
it. There is no judgment, no direction, no written warrant or 
examination to be had by him.—When. is the treſpaſs commit- 
ted by him? He does nothing to ratify it: But only. takes the 
cattle as he is obliged to do, at the peril of the perſon who 
brings them. If wrongfully taken, they are anſwerable, not he. 


It would be terrible, if a pound-keeper were liable to an action 
for refuſing to take cattle in, and were alſo liable in another ac- 


tion for not letting them go. If he goes one jot beyond his duty 


and affents to the treſpaſs, that may be a different caſe. But here 


he has done nothing beyond his duty : When the cattle ate once 


| impounded, he cannot let them go without a replevin, or with- 


out the conſent of the party. Upon their being releaſed he is 
entitled to legal fees. If he is guilty of extortion there is an- 
other remedy, 

What I have ſaid is a clear anſwer to the 2d objection, that he 
has not pleaded ſpecially, as it has been contended he ought to 
have done. No man is bound to juſtify who is not primd facie a 
treſpaſſer. A gaoler if he has a priſoner in cuſtody is primd i facie 

guilty 


ay 
1776. 


—— it comes out on the plaintiff's own ſhewing, that the pound» 
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PAY of an impriſonment z- and therefore muſt juſtify. But here 


ne keeper had nothing to do with the taking. The law thinks him 


., Powntt: fo jndifferent a perſon, that if the pound is broken, the pound- 


keeper cannot bring an action, but it muſt be brought by. the 
party intereſted. It would be attended with terrible inconveni- 
encies, if he were anſwerable for a wrongful taking by the perſons 
who bring the cattle to bim; and, therefore, I am clearly of 
opinion there ought to be judgment or the defendant Chancellor | 
in this caſe. 

AsTox Juſtice. —I am of the ſame opinion, The a is 
no treſpaſſer, and therefore was not obliged to juſtify. In 2 Jones 
214. there is a very ſenſible caſe, which determines, that if an 
officer do not intermeddle, but only does what belongs to his 


office, he ſhall not be liable to any precedent tortious act of 


which he could know nothing. A gaoler muſt juſtify, becauſe 
a priſoner cannot be delivered to him without a warrant. There- 


fore he muſt ſtate the warrant. But a pound-keeper has nothing 


to do with the taking, he has only to put the cattle, &c. into the 
pound ; the inſtant they are in the pound, they are in the cuſtody 
of the law ; and if the pound is broken, he cannot bring an action 
but the perſon who diſtrained them: And ſo it is expreſsly laid 
down in Fitz. Nat. Brev. tit. de ns frafto, 228. Quartz 
edition 1775. 5 

Here the defendant Chancellor only did the duty of his office, 
by impounding the cart and horſes brought to him by the other 
defendants. The caſes, where a party concerned in any ſubſequent 


ſtage of the buſineſs is held liable to an action, are; where he 


renders himſelf ſo by aſenting to the original treſpaſs. But here 
is no aſſent to the treſpaſs. Therefore, I am ary of opinion 
he ought to haye judgment. 
Mr. Juſtice Willes, and Mr. Juſtice Aſhhurft concurred. 
Per Cur. Judgment for the Jefendant Chancellor. 


Mook verſus Mourcue. 


PON ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, Lord Mansfield reported as follows : 

This was an action brought by the plaintiff, who is a merchant 
at Alicant, againſt the defendant, his agent in Landon, for miſbeha- 
viour innotinſuring theplaintiff*s goods agreeable to his directions. 
The- goods were a cargo of fruit; and by the letters produced in 

11 evidence, 
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eridenice" it did not appear that the plainti® had given the de- 
fendant any particular directions how or with whom to infure ; 
but only generally, to inſure the cargo. The defendant inſured 


with the Londm TInfurance-office, who, in policies upon fruit, 
always put in an exception, free from particular average. This 
policy was made therefore, with that exception. The loſs 
was not entirely a total loſs ; for though the goods were at firſt 
under water, ſome were ſaved. But thoſe that were damaged 
would not pay the falvage of them. The j jury found a verdict 
for the defendant : And one of them ſaid the ground of their 
verdict was, becauſe they thought he had acted bong fide to the 
beſt of his judgment. 

Mr: Dunning in ſupport of the rule, inſiſted, that though the 
commiſſion in this caſe was to inſure generally, and no particu- 


lar directions given; yet it behoved the defendant to diſcharge it 


in ſuch manner as would effectually anſwer the end propoſed. 
That the very nature of the commodity ſhewed it was liable to 
an average loſs, therefore the defendant ſhould have guarded 
againſt that danger: And there being two offices where this 
exception is never put in, it was groſs negligence in the defendant 
not to inſure with them, Therefore, he prayed a new trial 
might be granted, HH mio 
Lord Maxs$FleLD. — The drawer of this declaration has thought 
it neceſſary to invent two grounds of action upon which to found 
the plaintiff's claim. 1/, That the plaintiff had given orders 
to inſure free of average, except general, or the ſhip ſtranded; and 
that the defendant had undertaken ta do ſo. The next ground 
is, that he had given orders to inſure in the uſual and cuſtomary 
courſe. "Theſe two grounds are entirely a fiction, for there were 
no ſuch orders given, and no ſuch expreſs undertaking: And to 
maintain this aQtion, the defendant. muſt be guilty either of a 
breach of orders, groſs negligence, or fraud. Now all the ob- 
ſervations which have been made to-day, were made at the trial; 
and were very proper for the conſideration of the jury; and my 
direction to the jury was general; that if they thought there 
was groſs negligence, or the defendant had acted mala fide, they 
ſhould find for the plaintiff, If, on the contrary, they were of 
opinion that he had ated bend fide and to the beſt of his judg- 
ment, then they ſhould find for the defendant. In delivering 
their verdict they ſay, they did not think the deſendant guilty of 
groſs negligence, or that he acted mala fide.” The court theretore 
will not ſay ſo. The plaintiff, if he pleaſed, might have given 
orders 
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1776. orders to the defendant not to inſure at the London Inſurance- 
Mas. office but at ſome other office where this exception would not 
verſus have been infifted on. But he gives no directions at all. There- 
Movz6vs. fore he left it to the diſcretion of his correſpondent, who, if he 
meant no fraud, was at liberty to ele between the underwriters, 
It ſeems, the Exchange Aſſurance and the London Inſurance-office 
differ in the form of their policy. But though the one runs a riſk 
which the other deos not, the premium is the ſame. There could 
be no temptation therefore to the defendant as to his choice be- 
tween them. If, upon all the circumſtances the jury had found 
for the plaintiff, it might have been a caſt whether the court 
would have granted a new trial. A fortiori, in a hard action, 
where, as no particular orders were given, there has certainly 
been no breach of orders; where the defendant appears to have 
acted bond fide, and where the plaintiff has himſelf been guilty of 
the firſt omiſſion in giving no directions at all, there ſeems to 
be no ground for the court to interpoſe againſt the defendant. 
Therefore, I am of opinion the verdict ought to ſtand. 
The three other judges concurred. 1 
17 Per Cur. Rule for a new trial diſcharged. 


. 


| x. .- SALISBURY ex dim, Cooks verſus Hurp. 

| A leaſe for FF ejectment for certain copyhold lands, in the manor of Mar- 
— Fu minfler in the pariſh of St. Cuthbert, Wells; the judge, at the 

with the li- trial directed the jury to find a verdict for the, defendant ; but 


— — gave the plaintiff liberty to move the court to ſet the verdict 


the widow aſide, and to enter up a verdict for himſelf in its ſtead, if the 
7 Cn court ſhould be of opinion with him. ; 

beute Upon ſhewing cauſe againſt a rule obtained by the plaintiff as 
bench if the above, the caſe, by the report, appeared to be as follows: That 
N the cuſtom of the ſaid manor was to grant copyholds for three 
ſeiſed, de- lives, that the firſt life had a power of ſurrendering the whole 


22 eſtate, and the widow of a tenant who died ſeiſed was entitled 
Pente to her free bench. That on the 6th September, 1763, F. 
3 then copyholder for three lives, ſurrendered to Hurd, the de- 

: ceaſed huſband of the defendant ; who, on the 19th of October, 

1767, by licence from the Lord, demiſed to Singer for 99 years, 
by way of mortgage: Then Hurd died; and Singer aſſigned to 
the plaintiff. At the trial, only one inſtance of a leaſe by licence 


was given in evidence; whereupon it was inſiſted for the defend- 
4 ant, 


bk. 44 
* 


r ot. 2 FE. A do Ra 
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ant, the widow, that there being no ſpecial cuſtom to let by 1776. 
leaſe, the only way of transferring the copyhold was by ſurrender: T—— 
And therefore, in this caſe, if the eſtate of Hurd the huſband was aver 
not determined according to the cuſtom of the manor, he muſt ,* 

be deemed to have died-ſeiſed of the copyhold ; and the widow 
ſill entitled to her free bench. The judge was of that opinion, 
and directed the jury to find for the defendant as above. 
Mr. Kerby, who ſhewed cauſe, inſiſted that copyhold eſtates 
could only be transferred. by ſurrender and admittance. Co. Cop. 
|. 36. That there being no ſpecial cuſtom to warrant this ſort of 
mortgage, on the contrary only a ſingle inſtance produced, the 
widow ought not to be defeated of her free bench: And the huſ- 
band ſhould have been content to purſue the ordinary mode of 
mortgage, by conditional ſurrender. Therefore he prayed the ; 
rule for ſetting aſide the verdi might be diſcharged. 
Mr. Dunning and Mr. Gould contra, contended, that the copy- 
holder, having obtained the Lord's licence, might do what he 
pleaſed with the eſtate ; and could have conveyed it from the wife 
in any form he thought fit: Conſequently, her right of free 
bench muſt be ſubject to the mortgage in this caſe ; and cited 
1 Rol. Abr. 508. Poph. 105. Hall verſus Arrowſmith. 
Lord Mansfield being obliged to go to the Houſe of Lords ſaid, 
he was of opinion with Mr. Gould: And the reſt of the court 
concurring with his Lordſhip, decided the caſe immediately ; 
and held, there was a great difference between the cuſtom of 
Free bench found in this caſe, and the caſe of Dower. In the 
latter, the widow is entitled to dower of all her huſband was 
ſeiſed of during the coverture : But here, her right was con- 
fined to ſuch eſtate as he ſhould die ſeiſed of; conſequently, as 
between Lord and tenant, they might defeat the wife's org 
when they pleaſed. 
Per Cur. Rule abſolute for the plaintiff to enter up judgment, 
Mr. Kerby then referred the court to Fareley's caſe, Cre. Fac, 
36. and Freeman 516. as in point for the plaintiff. 


—_— 


_ 


Jenkins ex dim. YaTE verſus Cnuncn. Wedn ly, 
Nov. 20th, 


N ejectment, upon ſhewing cauſe why a new trial ſhould not A leafe,void 
be granted, the caſe appeared to be ſhortly this : _ l * 
Tenant ſor life made a leaſe for 21 years; and, before the ex- man, can- 

piration of the term, died, The remainder-man in tail ſuffered unn 
the a 


; for the } jury, 
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| 1776, the defendant to remain in poſſeſſion four or ſ v yenra, received 
rent regularly during that time, and then gave notice to quit, and 


2 — brought this ejectment. The queſtion, was, Whether this acgept- | 


onuken. ance of rent by the remainder- man amounted to a conſirmation 
of the leaſe; or erer leaſe 1 I rr we- 

of confirmation? 0 nt 
Lord Maxeoretn:——This' is cok leaſe 10 not e 
1y. But if it were merely widable, the acceptance of rent alone, 
unaccompanied” with any other circumſtances, is not a ſufficient 
confirmation. It cannot e a confirmation unleſs done with a 
knowledge of the title at the time; or unleſs the remainder+man 
lies by and ſuffers the tenant to lay out his money in improve- 
ments, in confidence of continuing tenant. © But here it is a void 


pile fuss, leaſe ; and in general a void leaſe is incapable of confirmation ®. 


_=_ ood- Therefore the rule muſt be difcharged. ah al 
Straphan. e Bus _ other judges concurred. . 
Per Cur. Rule for a new ral diſcharged. 


* 


* * 
— ie 1094s SOT A F Heiner 
* 


3 Hanns verſus BurTTERLEY 6 " ab. 
In treſpaſs wo ſhe wing cauſe why a new trial ſhould not ye 


* granted in this caſe, 4/bhurft Jultice reported from Mr. 
ſuffer judg- Bart Perryn as follows: 9 
mer t by de- 


fault, the This was an action of aſſault and falſe impriſonment, brought 


plaintiff. by the plaintiff againſt four defendants ; viz, Samuel Butterley, 
need only 
give evi- John Moore, Richard George, and Humphry Woolrich. Two of 


dence i the defendants, viz. Butterley and Moore, pleaded not guilty, on 


affect the 
reſt. And which iſſue was joined. The other two, viz. George and M ool- 


a ſeverally ſuffered judgment to go againſt them by default. 
—_— the At the trial, Thomas Tranter, on the part of the plaintiff, ſwore 
proved be he ſaw the plaintiff in company with Butterley and Moore, no 
8 other perſon being then with them, and they were taking the 
feſſed. But plaintiff gently down to the gaol. That when they came to 
— the goal, Butterlcy put the plaintiff in the dungeon, and Mrs. 
noyſuiteds George, the wife of the, defendant George, locked him in. But 

that he never ſaw the defendant George or Woulrich, during the 

whole time. The next witneſs ſwore the defendant Woolrich had 


acknowledged to him, he was with Butterley and Moore when 


they took the plaintiff to gaol. And there the plaintiff reſted his 


caſe. The counſel for the defendants called no witneſs ; But in- 
ſiſted, that as the aſſault and impriſonment were laid, it was in- 
0 cumbent 


® ot — — — 1 «ai a_ — 4s Mich _ a —_— 8 Uh A. 
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cumbent on the plaintiff to prove a joint aſſault and impriſonment n 


by all the defendants. That although the confeſſion of the de- 
fendant Woolrich might be ſufficient to affe himſelf, yet it was 
not evidence againſt the other defendants; and that there was 
no evidence againſt the defendant George. On the other fide 
it was contended, that the confeſſion of the defendant, Woolrich 
was ſufficient againſt all the defendants; and that the acts of 

Mrs. George would charge the defendant George her huſband, 

Upon the whole, I was of opinion, the evidence was not ſuf- 
ficient to ſupport the declaration eſpecially as the witneſs Tran 
ter was preſent at the gaol, and did not ſee the defendant Wool- 
rich there: And I was going to ſum up the evidence and to have 
delivered that opinion to the jury, and to have taken their ver- 
dict. But having intimated that opinion, the plaintiff's counſel 
called on the defendant's counſel to aſk for a nonſuit ; which 
he declining, the plaintiff's counſel deſired the plaintiff might be 
called ; which was thereupon accordingly done, and a nonſuit 
entered, 

Mr. Beareroft, who ſhewed cauſe, ſaid, he was 85 to ad- 

mit, that where treſpaſs is brought againſt four, and tu ſuffer | 
judgment by default, it was the ſame with reſpect to thoſe two 
as if the treſpaſs had actually been proved againſt them. But 
he infiſted, that to make it a joint treſpaſs, the plaintiff ought 
to prove a treſpaſs by the other two jointly with thoſe who 
let judgment go by default; and cited 2 Salk, 455. Lover 
v. Salkeld; where it was ſaid, A non. pros might be entered 
« after interlocutory judgment, as well as before.” Secondly, 
Suppoſing the nonſuit was wrong, it was obtained by a trick, 
and at the requeſt of the plaintiff's counſel; and therefore pray- 
ed the rule might be diſcharged. Mr. Dunning, contra, con- 
tended, that it was ſufficient for the plaintiff to prove his caſe 
againſt the two defendants, who denied the treſpaſs, without 
connecting them with the other two, who had ſuffered judg- 
ment by default. The latter certainly admit the treſpaſs : all 
that remains, therefore, is, for the plaintiff to prove it upon the 
other two; and that being fully done in this caſe, the Wr 
was clearly wrong, and ought to be ſet aſide. 
Lord MansmeLD.—This is an exceedingly plain cafe. As to 
any art, that is to be laid entirely out of the queſtion. It has 
been often laid doyn, that if a judge gives it as his opinion that the 
plaintiff ſhould be nonſuited, and counſel ſubmit to his direction, 
it is not to be imputed as a fault of the counſel. | 


29 I. 
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It is "impoſſible fot the plaintiff to be nonſuited in this caſe; 


for there cannot be a nonſuit againſt him in reſpect of thoſe who 
ſuffercd judgment by d default. | 

Secondly, The evidence given was moſt clearly proper evidence 
to be left to the jury: For the plaintiff need only bring evidence 


to affect thoſe who have pleaded not guilty, and denied the 
charge: If there had been evidence to ſatisfy the j jury that they 


were quite different treſpaſſes, that would have been matter for 
the j jury to give their opinion upon. The two who let judg- 
ment go by default, admit the treſpaſs charged i in the declata- 
tion. Then in all events it is a matter of fact to be left to the 
jury, whether the aſſault proved to have been committed by the 
two who pleaded, was the ſame affault as that which ſtands con- 
felled on the record by thoſe who let judgment go by default, 
or 2 different one. Here one of the defendants, who ſuffered 
judgment to go by default, was the gaoler, tq whom the defend- 
ants, who pleaded not guilty, delivered the plaintiff. Upon thefe 


- eircumſtances, the court is under a neceſſity to ſet the nonſvit 


; 7 


Friday, 


Nov. 22d, 3 


If perſons, , 


riotouſly aſ- 


- ſembled, de- 


moliſh the 


* doors and 


windows of 
a houſe, and 
having thus 
riotouſly 
obtained an 
entrance 


_ © Into the 
houſe, de- 
' Ntroy the 


goods and 


turniture in 
it, the hun- 
dred are an- 
ſwerable in 
an action 
on the ſtat. 


5. ſe. 6. 
fas = da- 


mage done 


10 the ſur- 


aſide, becauſe it is a matter that has not been tried. 

Aſton, Willes, and Afbhurſt, Juſtices, concurred. 

Per Cur. Rule for a new trial abſolute, and . nonſuit ſet 
aide without colts. 


PTR verſus Eptn, et al. 
TuIõ . was an action on the caſe, on the ſtat, 1 Geo. 1. A. 1. 


c. 5. Heck. 6. againſt the hundred of Ve Derby, in the 


county of Lancgſter, for damages done to the plaintiff's houſe 
and furniture by rioters. The declaration conſiſted of two counts. 
Firft, That more than twelve perſons riotouſly afſembled them- 
ſelves and demol;/bed the. plaintiff's dwelling houſe in part. Se- 


condiy, For demoliſhing part of a certain other dwelling-houſe 


of the plaintiff's, together with the goods and chattels of the plain- 
tiff then and there being in the dwelling-houſe, and wherewith the 
faid dwelling-houfe was furniſhed. The defendants pleaded not 
guilty ; upon which iſſue was joined. Before the trial came on, 
the attornies for the plaintiff and defendants entered into the 
following agreement, which was afterwards made a rule of court. 


That a verdict ſhould paſs againſt the defendants on the firſt 


« count, for the ſum of 38 7. 85. 9 d. being the amount of the 
« damages —— by the plaintiff, by the demol:foing in part 


niture as well as to the houſe, 


«bis 


| 
{ 
! 
' 
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10 bir deelling-houſe ; And on the ad count for the ſum of 128 J. 


« 18s; 11 d. being the amount of the damages ſuſtained by him 


«© in the demolitiam and loſs of ſundry gesdt and furniture, his 
« property, then and there deſtroyed by the ſaid rioters, ſubject to 


« the opinion of the court on the following caſe,” 


. The plaintiff was a joiner in the town of Liverpool, but had 
« lately been concerned in the African trade. In Auguft, 1775, 
« ſome ſailots in the town of Liverpool cauſed a great riot, and 
« the plaintiff being very active in attempting to ſuppreſs it, the 
« rioters threatened to attack his houſe, But he having intima- 
« tion of their intention, ſecured his doors and window-ſhutters 
« in the beſt manner he was able. However, the rioters, armed, 
« with different ſorts of weapons, ſuch as guns, cutlaſſes, and 
ie bludgeons, determined to do all the miſchief they could. And 
& on the 29th of that month, being-aſſembled to the amount of 
« hundreds, amongſt whom were 30 or 60 ſailors, armed in 
« manner aforeſaid, broke open the window-ſbutters, forced the 
cc door, and demoliſhed a great part of the dwelling-houſe of the 
« plaintiff, to the amount, upon a moderate computation, of 
« 381. 85. 9d. And having in this riatous manner obtained an 
& entrance into the houſe, they de/irayed the furniture and houſe- 
« hold goods of the plaintiff to the amount of 128 J. 18 x. 11 d. 
& upon a moderate computation.” It is alleged on the part of 
the plaintiff, that the damage to the furniture was conſequential to 
the demolition of the houſe in part as above ſtated. —On the 
part of the defendants it is alleged, that the damage done to the 
goods and furniture is a ſub/tantive and ſeparate uy. and not 
provided for by the ſtatute 1 Geo. 1. c. 5. /ef. 6. 

Mr. Hd for the plaintilf Rated the queſtions to be two. t, 
Whether the plaintiff was entitled to recover damages for the 
deſtruction of the furniture? adly. Whether he was entitled ta 
coſts ? and he was proceeding to argue, but Lord nn called 
on the counſel for the defendants to go on. 

Mr. Wilſon for the deſendants admitted the plaintiff wh en- 
titled on the iſt count; the facts found, clearly amounting to a 
demolition of the houſe in part. As to the 2d count, he ſtated 
the queſtion to be, Whether deſtroying the furniture was de- 
moliſhing the houſe in the Whole or in part, within the meaning 
of the ſtatute z and he inſiſted it was not. Before the ſtatute, no 
action whatſoever could be maintained againſt the hundred in 
reſpect of the miſchief which the ſtatute has now provided for. 


That miſchief is in terms deſcribed by the act, and confined to 
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the particular caſe of rictouſly demoliſhing or pulling down a boiſe 


— in whole or in part. But no mention is made of the deſtruction 


Bar- 
CLIFFE 


ver 
om 


» Sect. 6. 


of furniture; nor was it at all in contemplation of the legiſſature 
at the time. It is not a neceſſary conſequence of the houſe being 


pulled down, but a ſeparate independent act. To prove that an 


action will lie i in this caſe, it muſt be ſhewn that the hundred | 


Would have been liable, if the furniture alone had been de- 


ſtroyed, and no damage whatſoever done to the houſe. For in- 


ſtance - Suppoſe the rioters. had entered, the door being open, 
and then demoliſhed the furniture only, That clearly would not 


Have been within the act. Therefore this caſe is neither within 


the words or meaning of the act. This appears further from 
the proviſion in the ſtatute“ relative to the pulling down a 
church or conventicle; in which caſe the ſtatute makes the 
hundred liable, and directs the damages recovered to be applied 
towards rebuilding the church. Suppoſe the chalices, &c. are 
deſtroyed; can this proviſion be extended to replacing them or- 
any other part of the furniture of the church ? Certainly not. 
Acts of parliament of this kind have not been fo beneficial as it 
was ſuppoſed they would be, and in general have been afterwards 
reſtricted. The ſtatute of Winton, 13 Ed. 1. „. 2. c. 2. which 
gives an action againſt the hundred generally if the party is rob- 
bed, is not extended but reſtrained by the ſtat. 27 Eli. c. 13: 


And in conſtruction too it has always been reſtrained. Another 


__  Eircumſtance which ſhews that this act ought not to be extended 


by conſtruction, is the proviſion which the legiſlature has thought 
fit to make by the ſtat. 9 Geo. 1. c. 22. in caſe a houſe is burnt. A 
perſon who had burnt a houſe would not have been within this 
act of parliament,” Again: This act of parliament appears by 
the preamble to have been made on a particular occaſion ; which 
no longer exiſts. It would be hard therefore to make one ſet of 
men liable for the delinquency of another, by conſtruction or 
implication. For theſe reaſons he ſubmitted the IgE were 
entitled to judgment on the firſt queſtion. | 

Mr. Wilſon was about to proceed to the ſecond Je Mee but 
Lord. Mangſield ſaid, The general principle is decided, that the 
party grieved is always entitled to coſts; as in an action for a 
falſe return of a member of parliament, . % other _ 
that might be put. 

Mr. Juſtice Aſon.— This is a remedial, not a penal law, and 
ſo is the ſtatute of Minton, 13 Ed. 1. Here the plaintiff is the 
my grieved ; Therefore clearly entitled to coſts, + Tat! 

9 £4 Lord 
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Lord MaxsrIEL D. -I can ſee no doubt on this queſtion : 


to the ſtate: And though the particular circumſtances of the 
time. gave riſe to the act, yet they gave riſe at the ſame inſtant 
to a general law to continue in force after the panicularocraog 
4tfelf had ceaſcd. 3. 

What is the proviſion 1 by che ſtatute, if an;outrage like 
the preſent is done by an armed force aſſembled together to the 
number of twelve ? It alters the nature of the offence. It was 
before only a treſpaſs, but being done by an armed force, the 
jegiſlature thought the conſequences ſo daugerous, that they have 
enacted it ſhall be ſelony, and have made it capital. 

If the act had never been made, the treſpaſſers would have been 
liable to anſwer for the hole injury in damages. To encourage 
people to reſiſt perſons thus riotouſly aſſembleg, and to reward 
thoſe, who, by doing their duty, ſhall have incurred their relent- 
ment, the ſame law has made a further proviſion, that as the 
treſpaſſers are to be hanged, the country ſhall pay the damages: ; 


And this, by way of inducement to the inhabitants to be active in 
s ſuppreſſing ſuch riots, which it is their duty to do; and which be- 
ing thus made their intereſt too, they are more likely to execute. 


This is the great principle of the law, that the inhabitants ſhall 


be in the nature of ſureties for one another. It is a very ancient 


principle; as old as the inſtitution of the decennaries by A Ifred, 
whereby the whole neighbourhood or tithing of freemen were mu- 


tually pledges for each other's good behaviour. The ſame princi- 
ple obtains in the ſtatutes of hue and cry. It is the principle here. 


The ſtatute ſays, the hundred ſhall be anſwerable in damages, oc- 


caſioned by ſuch demoliſhing, or beginning to pull down and de- 
moliſn. What is the caſe here? The whole is one act. The 


mob force in at the doors and windows, and by one continued 
act deſtroy part of the houſe and many of the goods. There is 
no diſtance in point of time, but it is one continued act without 
intermiſſion. What was the jury to do? To eſtimate the da- 
mage occaſioned by the act. If a witneſs had given evidence 
that he had ſcen a perſon taking down the glaſſes, &c. would not 


that have been evidence of ſuch perſon being a party concerned 
in pulling down the houſe ? By the deſtruction of the ſurniture 


the damages ſuftained are of a larger amount; but the hundred 
is equally liable. It would be a very critical diſtinction indeed 
to ſay, that where a houſe is pulled down it is no part of the 
damages ſuſtained to pull down the glaſles, &c. : Or if a church is 

Py = demoliſhed 
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Theſe riots ate not only injurious to individuals, but dangerous 


RAT 
CEIVFE 


489 MICHAEEMAS TERM I) Gronas III. B. N. 
7776. dettolithed, to pull down the pulpit. It is going on à verbal ad - 
jyerence to the words, without regard to the meaning. If there 
2 had been any diſtance of time, or if the goods had been carried 
A qQut'of the houſe and then deſtroyed, it might have been a difs 
en. ferent thing, becaüſe tnt would have been a difin? act. But 
there is no drawing the line in this caſe, between actually dene 
lching the houſe and deſtroying the furniture. It comes there - 
fore very near the eaſe of pulling down the whole okra 

— thereby cruſhing the furniture. | 

Agron, Juſtice. The object and principle of this a0 was, 
to trünsfer the damages oceaſioned by the treſpaſs, from the riot- 
ers to the hundred; to make it felony in the offenders them - 
ſelyet, and to put the party injured in the lame ſtate as before, 
Tt is à reniedial law, and ought to be extended, 

Asnnunsr, Juſtice. — If the houſe had been burnt, there 3 
have been no doubt; and here it was all one continued act: 
Therefore the hundred is liable for the damage done to the goods, 

_ "ps well as for that which was done to the houſe, 

Lord Mans iEI D. I ſee in the caſe it is ſtated as if this were 
a conſequential damage, But it is not: Tt is the very act. If the 
rioters had broke down the doors and demoliſhed the windows 
and left the houſe, and afterwards ſomebody had come in and 
deſtroyed the furniture, there it would have been conſequential 
damage. But I conſider this as one continued act, and the fame 


28 if the goods had been deſtroyed by pulling down the houſe. 
Per Cur. Poftea to be delivered to the plaincif, 


N * SyMMERS ef al. verſus Rxozu, in Error. 

© One inform- THIS was a writ of error from a judgment of the court of 
may, by "King's Bench in Ireland, in qus warranto, againſt Alexander 

N_— - Hymimers, James | Brown, George Staunton, Franklin' Kirby, Abra- 

exhibited ham  Marſball, and Thomas. Grubb; to ſhew by what authority 

underthe - they.claimed to exerciſe the privileges ànd franchiſes of freemer, 


Jiþ ſtatute 
19 Gee. a. es burgeſſer, and coommbn corncilmen of the town and borough of 


whe wh Galway. 
2 The information ſet forth, that the ew of A is 


— the à town and borough incorporated by the name of the mayor, 


An. 5 * ſheriffs; free burgeſſes, and commonalty of the town and county 
ufurping of the town of Galway, and that a common council is a con- 


. ſtituent part of the ſaid corporation. That the mayor, ſheriffs, re- 
And there is no neceffiry to ſtate ſuch leave upon the record. . 


corder, - 


% 
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* 


corder, town clerk, and all other officers of the ſaid town of Gal- 1726. 


4way, are to be elected and choſen only by the mayor, Herifft, and 


common council of the ſaid town. And that the fix 4 = 


2 


urn 


have uſed and exerciſed the franchiſes of freemen, free burgeſſes, Rx. 


and common councilmen, without any lawful authority whatſo- 
Exer. 


The defendants by way of plea ſet forth, that the town and Plea. 


borough of Galway is, and from time immemorial hath been, 


an ancient town and borough ; and that the mayor, ſheriffs, free 


burgeſſes, and commonalty thereof, at the time of granting 
of the letters patent herein after mentioned, was a body corporate 


in deed, fact, and name, and that from time immemorial there 


was and yet is a commonalty conſiſting of an indefinite nymber of 
freemen; and alſo an indefinite number of free burgeſſes; and 


alſo a common council, conſiſting of an indefinite number of 
members duly elected, admitted, and {worn into the places or 
offices of common councilmen. That the ſheriffs for the time 
being have been members of the ſaid common council, and alſo 
of a tholſell or general aſſembly of the ſaid town; and ſay, 
that the mayor, ſheriffs, recorder, town clerk, and all other 


officers of the ſaid town of Galway, have been, and are for the 


future to be elected and choſen only by the mayor, ſheriffs, and 
common council preſeat, on the days e ſuch elections 
were uſually made. 

That from time immemorial the cuſtom hath ho that the 
mayer or other the chief officer and common 'counril of the ſaid 
town for the time being, or the greateſt number of the ſaid cm- 


mon council preſent, did and might, being duly afſembled from 


time to time, elect ſuch other diſcreet perſons, not diſqualified by 
any law in being, members of the ſaid common council. That from 
time immemorial the e/efing of any perſon or perſons to be free- 
men or free burgeſſes, ſhall be by the ſaid 2ho//z/{ or general afſem- 


bly. That by certain rules, orders, and directions made and 
eſtabliſhed by the Lord Lieutenant and council of the realm of 
Ireland, on the 23d of September 1672, for the better regulating 


of the corporation of the town of Galway, and the electing of 
magiſtrates and officers there, in purſuance of the ſtat. 17 & 18 


Car. 2. intitled An act for the explaining of ſome doubts 


* ariſing upon an act, intitled an act for the better executing of 
« his majeſty's gracious declaration, for the ſettlement of his 
« kingdom of Ireland, and ſatisfaction of the ſeveral intereſts 
« of adyenturers,. alen, and other his ſubjects there, and for 

F 4 making 
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1776. a: « making ſome alterations of and adiicione unto the ſaid act; 
m— for che more ſpeedy and effectual ſettlement of the ſaid king 


« dom, “ it is directed, * that no perſon or perſons, that ſhall be 
4 elected either mayor, recorder, ſheriff, treafurer, alderman, 
i town clerk, or 'one of the common council, ſhall be capa. 
4e ble of holding, Sc. until he or they ſhall have taken the oath 
« of ſupremacy therein mentioned, and the oath of allegiance, 
0 beſides the oaths uſually taken upon the admiſſion, Oc. and 

« alſo an oath in the ſaid rules preſcribed, commonly called the 
ce little oath. That mo matter or thing in any wiſe relating 


4 to the affairs of the ſaid town, ſhall be propounded or debated 
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« in the Tho/ſell, or any general aſſembly of the ſaid town, 
ec until the ſame ſhall have u paſſed the common council of 
ec the ſaid town.” And it is further ordered, „ That all 
c foreigners, ſtrangers, and aliens, as well others as Proteſtants, 
% who are or ſhall be merchants, traders, artizans, artificers, ſea- 
«© men, or otherwiſe ſkilled in any myſtery, craft, or trade, who 

„ were then ye/ding and inhabiting within the ſaid town of 
4 Galway, or who ſhould at any time hereafter come into the 
&« ſaid town of Galway, with intent and reſolution to in- 
e habit and ride, upon payment down or tender of 205. 
d by way of ine, unto the chief magiſtrate or magiftrates, 
„ and common council, or other perſons authorifed to admit 
e and make freemen, be admitted freemen during his or their 
« refidence for the moſt part, and no Enger“ That King 
Charles the 2d, by his letters patent the 14th of Auguſt, i in the 
29th year of his reign, did'grant, © That the ſaid town of Gal- 
« guy, and all caſtles lying within the ſpace of two miles from 
e every part of the ſaid town of Galway, be one entire county 
of itſelf * And that there ſhould be for ever thereafter, one 
dc new body corporate and politic in deed and name, conſiſting 
1 of one mayor, two ſheriffs, and free burgeſſes, and commonalty, 
& by the name of the mayor, ſheriffs, free burgeſſes, and com- 
de monalty of the ſaid town and county of the town of Galway ;” 
And did thereby make certain perſons particularly named in 

the ſaid letters patent, to be free burgeſſes : And grant, * that 

ec the ſaid perſons ſo particularly named, and made free burgeſſes, 
as alfo their ſucceſſors, and likewiſe all and every ſuch perſon, 
«and perſons as ſhould be of the common council of the ſaid 
- & town, before they be admitted into. their reſpeQtive offices, 
& places or employments, ſhould take as well the ſaid herein 
*: before mentioned oaths of ſupreniaty and allegiance, and the 
5e oath 
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ee oath commonly called the little oath, and alſo the oaths fore. 

« fofore uſually taken, for the due execution of the ſaid places 
« and offices; the ſaid ſeveral oaths to be adminiſtered by the 
« mayor, or recorder, and 'two of the free burgeſſes of the ſaid 
« town: which letters patent the then mayor, ſheriffs, bur- 
geſſes, and commonalty accepted of. That by an act of parlia- 
ment made in the Ath year of the reign of George 1it, intitled 


« for the ſtrengthening the Proteſtant intereſt therein,” it is 
enacted * that no perſon ſhall be elected mayor or ſheriffs, or com. 
% mon councilmen, who ſhall not be an inbabitant or inhabitants 
« within the ſaid town and liberties thereof, at the time of being 
elected into any of the ſaid offices, reſpeAively z and that hath 
ei or have not been reſident for the ſpace of one whole year before 
« ſuch election; and that a perſons who profeſs themſelves of 


'« reſide in the ſaid town of Galway, in order to follow their re- 
4 ſpeCtive trades, ball and are hereby declared to be free of the ſaid 

« town and corporation, and alſo of that company or corpota- 

« tion to which their reſpective trades belong, without paying any 

« thing for ſuch ſreedom; and ſhall continue freemen of ſuch 

© company or corporation as long as they dwell in the ſaid town, 

de and no longer: PROVIDED, that no perſons are to have the 
e benefit of their freedoms as aforeſaid, unleſs they have been 
©« profeſſed Proteflants for ſeven years, or upwards, next before 
« their demanding their freedoms, purſuant to this act; and ſhall 
« alſo take the uſual oaths of freemen ; and alſo the oaths of al- 
« ſegiance, and ſupremacy, and abjuration ; and make and ſubſcribe 
« the declaration againſt tranſublantiation, before the mayor 'of 
« the town, who is required to adminiſter the ſame.” 


The plea then ſet forth that Symmers, Brown, and Staunton, 
were, on the 22d of November 1771, duly elected freemen and 
free burgeſſes, their election and admiſſion having firſt paſſed the 
common council and been propounded in the Tho/ſe/l.—The de- 
fendants Marſhall and Grubb ſetting forth that they were zrade/- 
men, Proteſtants for ſeven years, and reſidents within the town, 
further pleaded, that on the 4th of February 1772, an aſſembly 
or meeting of the mayor and common council was in due man- 
ner holden at the The//z//, and that they then and there offered 
to take the oaths of allegiance, ſupremacy, and abjuration, and 
demanded from the mayor of the ſaid corporation and the common 
council there aſſembled their freedom, purſuant to the aid laſt 

mentioned 


1776. 
SYMMERS 


verſus 


« an act for the better regulating the town of Galway, and 


« any trade, myſtery, or handicraft, that do or ſhall come to 


225 mentioned act of the 4 Geo. 1: And, thereypon the eleFing and 


2 ail. That afterwards, to wit, the gth day of Fepruary 1772, 


MICHAELMAS TERM 17 Gr Ul. AK. 


— admitting them the ſaid Abraham Margball and Thoma Grubb 
to be ſreemen of the ſaid town c. paſſed the ſaid cammon coun- 


a thofſell or general, aſſembly was in due manner held at the 
Tholſell, — and there the elefting and admitting them the 
ſaid Abraham Marſhall and Thomas Grubb to be freemen waz 
propounded, and they were then and there in due manner elected by 
the ſaid tholſell, freemen of the ſaid; town and corporation. All 
the defendants further pleaded, that they were in due manner 
elected into the reſpective offices of free burgeſſes and common 
councilmen, and that being ſo elected into the offices, of free. 
men, free burgeſſes and common councilmen, they did, before 
they, were admitted, take the oaths of allegiance, ſupremacy and 
. abjuration, &c. and all the oaths uſually taken, c. before the 
mayor and two free burgeſſer.— The replication took iſſue that 
the defendants were ** not elected in manner and form aforeſaid 
into the, offices of freemen, free burgeſſes, and common council | 
men reſpectively.“ And at che trial alan iſſues were ſound 
for the Crown. | 

The , defendants, in ſupport of their title, gave in idee 
che corporation books, in which were contained entries of their 
reſpective elections. 

On the part of the proſecutor a witneſs was produced, who 
gave in evidence, out of the corporation book ſo, produced by 
the. defendants, the orders of elections of nineteen perſons there 
named; and further gave in evidence, that upon the elections of 
the defendants in the common council, on the 21ſt of November 
and 4th of February, ſeveral of the nineteen, to wit, ten on the 
21ſt of November, and twelve on the 4th of February, who were 
freemen, free burgeſſes and common councilmen, and who had 
done ſeveral. corporate acts, tendered their votes againſt the 
elections of the defendants. That the mayor rejected their 

votes; and that if they had been permitted to vote, that is to ſay, 
the ten on the 21ſt of November, and the twelve on the 4th of 
February, there would have been a majority againſt the reſpeQire 
elections of the defendants. 

The counſel for the defendants then gave evidence of the dif 
franchiſement of all the nineteen. perſons, before the time of the 
elections of the defendants, by producing the orders of disfrat- 
.chiſement,in the ſame corporation book. 

That. thereupon the relator's. counſel, gave in. 9180 ſeveral 
orders. out of the ſama book, by which it appeared that #fteen of 
| the 
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he ſaid nineteen perſons had been refored in purſuance of pe- 1976. 
verr ptory writs of mandamus ; which fifteen included the ten vo 
had done corporate acts, and whoſe votes were refuſed on the — 


* S . 


1 21ſt of November, and the twelve who had alſo done corporate RGA. 
he its, 'and-whoſe votes were refuſed on the 4th of February ; but 

he vy the dates of the orders, the reſtoration of the fifteen-appeared 

* o have been ſulhaguent to the election of the defendants. | 

by 'Whereupon, and after the ſaid entries and alſo another entry 

All 


had been read, the counſel for the defendants did object thereto. 
For.that the ſaid entries of reſtoration in the ſaid-book were not 


on admiſſible evidence, without firſt producing the mandamuſer, 
md and returns, or attefled copies thereof. But the juſtices overruled 
"on the objecłion, and did permit the ſaid matter to go to the jury as 
nd evidence of the reſtoration of the ſaid perſons without pro- 
the BW ducing the writs, returns, or atteſted copies. 5 5 
hat And thereupon the defendants' counſel, to prove the ſaid ifſue, 
aid and that the defendants were duly elected, did produce, give in 
cl. BS evidence, and read the ſtat, 4 Geo. 1. by the defendants particu- 
ind larly p'eaded; and offered to give in evidence, that the ſaid ſeveral 

;perſons (the 15 who had tendered their votes and done corporate 
nee 


acts) were not inhabitants, &c. and reſident: for one whole year 
before their reſpective elections; and did inſiſt that ſuch evidence 
ought to go to the jury, which the juſtices refuſed to admit. 


bo Upon which, the defendants' counſel tendered a bill of excep- 
by BY tions to Godfrey Lill, Efq. the judge of affiſe, which he ſealed. 


The bill of exceptions having been returned into the court of 
| King's Bench in Ireland as part of the record, the judges, aſter 
hearing arguments upon it, gave judgment of ger againſt all 
the defendants ; whereupon this writ of error was, brought. 
Mr. Buller for the plaintiffs in error, argued, that this infor- 
mation was bad ; 1½, becauſe filed againſt fx different perſons, 
for uſurping three different offices. That ſuch, an informa- 
tion would clearly have been bad at common law. In 2 Strange 
921. r were indicted for perjury, and judgment was ar- 
reſted ſolely on that ground. In 1 87. 623. an indictment 
againſt fx for exerciſing a trade, was quaſhed. In Rex verſus 
Tucker et al, Paſch, 7 Geo. 3. B. R. 4 Bur. 2,046. an indictment 
againſt. eleven, was quaſhed for the ſame cauſe. 2 Bar- 
nard. 24. So in gu warrants, ſeveral cannot be joined. Rex 
verſus Farvis and Clarkſon. Tr. 10 Geo. 2. MSS. If not good 
at common law, the next queſtion is, Whether it is aided by the 
Iriſh ſtatute 19. Geo.: 2. c. 12. which diredts, chat it-ſhall be 
« lawful for the proper officer of the court, to exhibit one or 

| © more 
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es more informa ating: again inſt any perſon or perſons uſurping 


"— << offices, and to proceed thereon in ſuch manner as is uſual in 


STYMMERS 


werfus 


* 


tion, andthe practice is univerſally againſt it. But ſuppoſe this 
were 2 caſe within the ſtatute, and that the court could give 
leave to join different claims; it does not appear, that any ſuch 


Since re- 
re ported in 
1 Blackft, 


Rep 675. 


corporation, the aldermen of another, and the frecmen of a third. 
I be true conſtruction muſt be to confine. it to caſes where the 


freeman, free burgeſs, and common councilman, it would have 


occaſion. Therefore, it muſt be taken to be an information 


they ſhall have a right to be admitted without paying a fine. The 


pleas is, that they are not elected: At the ſame time, their true 
title is not denied: and yet judgment of ouſter is given again 
them. Whereas the iſſue joined being an immaterial iſſue, and 


been for them. 


c quo warrunto; and if it appears that divers rights may be deter. 
ec mined on one information, one ſhall be ſufficient to try them. 
This ſtatute muſt be conſtrued with ſome reſttiction; otherwiſe, 
the words themſelves; would carry a meaning nobody could con. 
tend for ; and authoriſe an information againſt the mayor ofone 


offices or franchiſes, are in the /ame' corporation, and ejuſdem gene- 
ris. But here, the offices are of a different nature. Again, the 
ſtatute gives no authority to join different claims, but ſpeaks 
merely of joining different \pex/onz. I herefore, if this informa- 
tion had been filed againſt one defendant-only, and had charged 
him, as in this caſe, with uſurping the tree different offices of 


been equally bad. There is no precedent of ſuch an jnforma- 


leave was given or any diſcretion'exerciſed by the court on the 


at common law. Where ſcyeral pleas are pleaded, it is the prac- 
tice to ſtate, that they are pleaded by leave, of the court: And 
fo itſhould have been done here. 

- 2dly, As to the” iſſues and the judguent'© on chem, Foo of 
the defendants, Marſhall and Grubb, have ſtated their right 
to the offices of freemen in virtue of their being rgfdent proteſtant 
traders within the ſtat. 4 Geo. I. which enacts, that, in that caſe, 


right they ſtate, therefore, i is a right under this act of parliament; 
and not by virtue of an election. The two iflues joined on theſe 
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not founded on any fact in the plea, the judgment Nee to. have 


34ly, The judgment of the court below is 3 on ho bill 
of. exceptions, of which they had no juriſdiction. Davenport 
verſus" Tyrrel. Trin. 9 Geo. 3. B. R*. So that the judg- 
ment is on iſſues not diſputed ; againſt titles admitted; and 
_— on what the court We b of. 14 
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"Laſtly." On the bill of exceptions itſelf, four different queſ- 


ions ariſe, © - 1/7 Whether the perſons whoſe votes were reject- 
4 at the elections of the defendants were even voters de facto, at 


he time of the election. 24/y, Whether the evidence given by 


he proſecutor to prove them members de facto, was proper and 
admiſible for that purpoſe. -3d/y, Whether if they were not 


496, 
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reemen di jure, though they might be freemen de facto, it was 


not competent to the defendants, under the circumſtances of this 
afe, to prove at the trial that they were not ſo de jure. The 


455 queſtion is, if it were competent for them to do ſo, whether 
the evidence offered was proper and ſufficient for that purpoſe. — 


As to the 1/ queſtion upon the face of the entry produced by the 
proſecutor to. prove their admiſſion, it appears that none of them 
were actually admitted, but only that there was an order they ſhould 
he admitted. That is not an admiſſion in any ſenſe; and fo it was 
held in Rex verſus Liſle, Andrews, 163. But it is infinitely ſtronger 
here, becauſe the order was not made by the general aſſembly, but 
by the commom council only, who have no right to elect either free- 
men or free burge ſſes. Another reaſon againſt their being members 
de facto is, that they had been removed before the election of the 


endants, and ſuch removal was then in force. The evidence 


given of their being reſtored was ſubſequent to the time of the 
election. The mandamuſes could have no effect till they were 
actually reſtored; and the very application for the mandamuſes is 
evidence oftheir being out of poſſeſſion. During the intermediate 


time, therefore, they could not be officers de facto. If disfran- 


chiſed, it Was no longer neceſſary to ſummon them to meetings 
of the corporation; though it ſhould afterwards appear they. were 
illegally disfranchiſed. It was ſo decided in 10 Mad. 56 *. But 
leſs would do here; for if the court ſhould be of opinion, that 
while disfranchiſed, (unleſs rightful members,) they could not 
vote; the Judge did wrong in not receiving evidence to prove 
they were not de jure members. 


The /zcond queſtion is, Whether the entries in the corporation 
books of their being reſtored to the office of common councilmen 
were proper and admiſſible to prove them officers de facto. 
The entries of reſtoration were not voluntary acts of the corpo- 
ration, but under the authority and compulſion of writs of man- 
damus. Therefore, the writs of mandamus themſelves ſhould 
have been produced, as being the beſt evidence: As in the caſe 
of inquiſitions taken under a commiſſion, the commiſſion as 
well as the inquiſition muſt be produced. 


As 


* Hil. 10 
Ann. Queen 
v. Sutton. 


1776. 
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As tothe third que ſlion How far and in what cafes” the 


ater right of the electors may be gone into on informations againſt 


SEMMELS 


_ the elected, as a genzys/ queſtion, has never been decided. That a 
155. Jatent obſection cannot be gone into; has been ſettled z but the 
reaſon in that eaſe is not applicable to the preſent. Here, there 
was no ſurpriſe on the proſecutor. Rejecting evidence of this ſort 
does not tend to keep matters quiet; for if bad votes muſt be 
admitted, it is only introducing the elected into the corporation, 
for the ſake of turning them out again. If the objection is no- 
torious to the other party, it may be made; and here, the'objec- 
tion to the eleven voters in queſtion was a matter notorious to 
both parties : Therefore, their right might be gone into. Where 
the elector has been ouſted by uo warrants, though the de- 


fendant was no party to the ſuit, and may be a ſtranger to it, yet 


the judgment is evidence againſt him; becauſe of the public 


| notoriety. + Here, the objection to theſe eleven perſons, was the 


point on which both parties agree the election muſt be decided. 
Both, therefore, were equally apprized, If the legality of theſe 
voters could not be entered into on this information, a prefiding 
officer at an election can have no power of examining whether 
the votes are legal or not. But in all elections, particularly of 


members of parliament, the preſiding officer exerciſes his judg- 
ment whether a vote is good or bad. If the preſiding officer hay 


no right to judge, there can be no action for a falſe return. Be- 
ſides, in this caſe,. the evidence reſpecting the right, was begun 


dy the proſecutor himſelf ; ak entries to ſhew they were qualified 


and rightful members. If fo, the plaintiffs ſurely have an equal 
right to rebut that evidence, and to prove they were not quali- 
fied. If, in ſuch caſes, evidence of the right is not to be gone 
into, by delaying the trial of ſome informations, and puſhing on 
the trial of others, bad members might be eſtabliſhed and rightful 
ones ouſted. For inſtance, ſuppoſe three claſſes of voters elected 


in Auguſt, September, and October; the 1ſt not duly elected; 


the 2d not duly elected without the votes of the firſt; the laſt 
elected by a majority, excluding thofe in Aug. On an in- 
formation againſt the laſt, they muſt be ouſted becauſe they can- 
not diſqualify the 1ſt ſet. Then, on an information againft the 
24 fet, they muſt be eſtabliſhed, and the profecution fail, for the 
fame reaſons; then on an information againſt the 1 ſet, and 
they ouſted ; the conſequence would be, that the 2d ſet, though 
not duly elected, would be eſtabliſhed, and the IR though 
duly elected, would be ouſted, 


The 
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The rem aining queſtion is, Whether the evidence offered was 1576. 
| to prove that the perſons rejected were not common coun. — 
cilmen de jure. This depends on the ſtat. 4 Gen 12-which is ſtill " 
in force and the law of the place. It enacts, „that no perſon Rr 
4 Hall be elected, who is not reſident a twelvemonth before.“ 
If fo, there can be no doubt of the propriety of the evidence of- 
fered; for it was to prove they were not reſident a twelvemonth 
before. Upon the whole, whether the iſſue of . not eleted” be 
conſidered as an iſſue of fact only, or of fact blended with law, 
the plaintiffs in error are equally entitled. For if an iſſue of fact 
only, then ten were not members de facto, having been removed; 
and the proſecutor's evidence ought not to have been received. 
If the iſſue is blended with law, and it was competent to the 
proſecutor to go into the right, it was equally competent to the 
defendants to diſprove what was given in evidence by the proſe- 
cutor. If it be merely a queſtion of fact, we had a majority at 
the poll, If of law, the evidence of the title of the electors 
muſt be received. Therefore, in either caſe, the judge did 
wrong; and conſequently the judgment ſhould be reverſed. 

Mr. Davenport contra. As to the firft ↄbjection, that ſe- 
veral perſons are included in one information; the ſtatute 19 
Geo. 2. furniſhes a clear anſwer, by giving the court a diſ- 
cretion to join as many perſons as they pleaſe. And as to 
the objection that the leave of the court does not appear on 
the record, it never does appear; and there is no neceſſity 
it ſhould. Szcondly, as to ſeveral claims being joined, it is 
faid, it would have been bad at common law : But the caſes 
quoted of ſeveral perſons joined in an indictment for perjury “, and * 2 Stra. 
for exerciſing a trade , are not applicable. Six could hardly be 12 62. 
guilty of the ſame perjury. But there is no caſe which ſays, one v4 _=_ 
man ſhall not be called on, for uſurping different offices, in one 118 
information. The caſe in 2 Barnardiſfon 25, ſays, © two perſons 
« cannot be joined in one inditment ;” it don't ſay ſeveral of- 

Fences cannot. But this act ſays, © by leave of the court dif- 
et ferent uſurpations may be joined.” There is a caſe in Rex verſus 
Clendon, in 2 Str. 870. where it was ſaid, * two could not be 
e joined in an indictment for an aſſault :” But that has been 
often over-ruled; If there be no precedent, it muſt be reſolved 
on principles of law : And what principle of law ſays, the crown 
cannot call on a man to ſhe why he exercifes ſeveral franchiſes ? 
It is more beneficial for the defendant, that his different claims 
mould be joined; and one expence 6617 be incutred. In Ce. 
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1 Entries and Roftal's, there are ſeveral precedents of informations 
— for uſurping different offices, Co. Entries, 527. tit. quo warrante, 
* for uſurping fourteen different franchiſes. And in the Earl of 
N Shrewſbury s caſe, Bid. fixteen franchiſes are joined ; and theſe 
in quo warranto, which is a ſtricter mode of proceeding than, the 
information in nature of quo warrants, now ſubſtituted in its 
place. Theſe caſes occurred in the time of Lord Coke, and 
Hobart Attorney General. It might as well be aid, that goods 
ſold, and work and labour done ſhall not be joined. Therefore, 
the act of parliament is an anſwer to the firſt objection, and the 
principles of law to the ſecond. — The next objeQion goes to the 
farm of the iſſue with reſpect to Marſhall and Grubb; who 
claim under the ſtatute 4 Geo. 1. as refident traders, Now the 
| right given by the ſtatute, is a claim to be admitted, provided 
| they are reſident Proteſtant traders ; but inſtead of ſhewing a 
3 title by admiſſion under the act, they waive that, and ſhew a title 
by election, preciſely in the ſame manner as the other defendants 
have done. * the replication taking iſſue on ſuch elec- 
tion is right. 
Thirdly, As to the objection that the court bave proceeded on 
the bill of exceptions of. which they had no juriſdiction. If they 
| had not, it is a mere nullity; and if the judgment be good inde- 
| pendent of it, the court will conſider i It as given on the verdict 
| alone. 
= As tothe fourth objeQtion « on the bill of exceptions, that the 
4 ten were not even voters de facto ; iſt, becauſe not actually ad- | 
| mitted, and 2dly, becauſe removed; if they were not actually 
admitted, the defendants themſelves never were; for the entry 
of their admiſſion is preciſely in the ſame manner. As to their 
being removed, that of itſelf is an admiſſion they were once 
| burgeſſes: But by whom is the removal? By the common coun- 
= eil enly.who are but a part of the body; conſequently, had no 
right to remove them. With regard to the admiſſibility of the 
proſecutor's evidence to prove them voters de facto; ; if the de- 
fendants had a right to produce the entry they did, to diſprove 
their right by ſhe wing their amotion, it was clearly competent to 
the crown to ſhew they were reſtored by an entry in the ſame 
book, without producing the writs of mandamus themſelves. Writ. 
ten evidence muſt be all taken together ; therefore the evidence 
was clearly ad miſſible; and if ſo, the act of reſtoration, by rela- 
tion back, makes them in from 1761, and puts them in the ſame 
* ſituation as if they had never been out of poſſeſſion.— As to the 
"is 8 3d point, it is dangerous to attack derivative titles, by an ob- 
_ | jeRtion 
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jection to the original title. If the elefors were de facto mem- 


bers they ought not to have been rejected on the ground of a 
defect at the time of their own election; nor could the queſtion 
be gone into. There are but two ways of attacking the title of 
an elector de fas; the 1ſt is by information, which is the pro- 
pereſt mode; becauſe the party beſt knows his own title. The 
other is by an iſſue introduced on the record, upon the title of 
the perſon whoſe right is meant to be queſtioned. A third way 
was attempted in the famous cafe of Strode verſus Palmer, Lil. 
lies Ent. 248. by notice on the record that particular votes would 
be objected to. But neither of theſe ſteps have been taken in 
the preſent caſe. Even judgment of outer is not concluſive ; for 
if by colluſion, it may be controverted. Rex verſus Hebden, Andr. 


388—392. But where there is no judgment of oer, no act of 


removal apparently tortious will do. In other caſes, the court 
requires that notice ſhould be given of the ſact meant to be in- 
ſiſted on. Tufton verſus Neviſan, 2 Ld. Raym. 1, 354.— As to 
the 4th objection, It was decided in Comyns. 243. Auſtin verſus 
Horn, that 1 man =y have a right to vote though never 
admitted. ? 

Lord MansritLD.—There are three objections made to this 
judgment, independent of the ſubject matter of the bill of excep- 
tions. The ft is, that this is an information againſt different 
perſons; and againſt the ſame perſons ſor different uſurpations. 
As to its being againſt the /ame perſons for different uſurpations, 
I think what Mr. Davenport has ſaid and the caſes he has cited 
are very ſtrong to ſhew, that the information would have been 
good at common law: But if it would not have been good at com- 
mon law, it is ſtrongly within the ſtatute 19 Ges. 2. c. 1 2. /eF. 
4: a fortiori, when the ſtatute gives leave to exhibit one and the 
ſame information, if the court ſhall think fit, againſt different 
defendants for the ſeveral rights claimed or ſet up by them re- 
ſpectively. As to the other part of this objection, that this is an 
information againſt different perſons ; the anſwer is, that the act 
of parliament gives a diſcretionary power to the court to grant 
one or more informations according to the nature and circum- 
ſtances of the caſe : And to ſuppoſe extravagant caſes, or that 
the court would be abſurd enough to join two franchiſes in diffe- 
rent corporations, is to ſuppoſe a caſe that cannot exiſt. The le- 
gillature truſts the court with the diſcretion of joining them 
and upon an application for leave, the court goes into the nature 
of the queſtion to be ttied. In this caſe, nothing could be more 
proper than to join the ſeveral defendants and the reſpective 

Vol, II. | G franchiſes 
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franchiſes they claim, which are three. The right of election 


is exactly the ſame, the queſtion is the ſame, and the evidence 


the ſame. But then it is contended, that ſuppoſing this 


Renn. /ybfantially right, it is formally wrong; becauſe it is not ſtated 


to be filed againſt the ſeveral. perſons and for the ſeveral oſpces 
they claim, by /zave of the court. No ſuch thing is neceſſary , 
no.information ever ſtates it to have been filed by leave of the 


court. The court gives the order and the information is filed. 
But ſuch leave never appears on the record. Counſel cannat 


ſign an information without leave is firſt given: But it never ap- 


| pears on the pleadings; therefore, that objection is out of the caſe. 


The next objection independent of the bill of exceptions is, 
that Mar/ball and Grubb claim to be freemen under. the act᷑ of 
parliament and not by teZion, and therefore, the iſſue as to 


them is an immaterial iſſue, being joined on the election. The 


anſwer to that is, the defendants themſelves have put it ſo; 


and call their admiſſion by the corporation, an election. They 
axe not freemen iþ/o facto, by the act of parliament; but they 


muſt ſhew they are ſo, by proving themſelves Proteſtants, reſi- 
dent in the town of Galway for a year antecedent to their being 


admitted, and that they have taken the oaths preſcribed. There- 


fore the defendants themſelves have led the proſecutor into the 
miſtake, if any, by calling their admiſſion an election. That 


objection therefore has no weight. 


The next obſection is, that the court below have given judg- 
ment not only on the verdict and what ariſes out of it, but have 


likewiſe gone into arguments on the bill of exceptions z and the 
judge before whom it was tried appeared perſonally and brought 
his bill of exceptions before the court of B. R. in Ireland. It 
certainly is ſo ; The court has proceeded by miſtake on the bill 
of exceptions, and gone intq arguments upon it. Till very late- 
ly there was no bill of exceptions in Ireland, and they were at 
a loſs in this caſe how to proceed. The ſtatute giving the bill 
of exceptions, ſays, it ſhall be brought by the Judge who tried 
the cauſe into the ſuperior court. It is ſo here: A bill of ex- 
ceptions from the C. B. comes into this court immediately: It 
goes from hence originally to the Lords in parliament. Where 
there is a bill of exceptions from the B. R. in Ireland the judge 
muſt bring it into this court, T'o eaſe him from' that trouble 


in this caſe, a commiſſion ifſued to Lord Annaly to take the ac- 


knowledgment of his hand and ſeal. They were doubtful whe- 
ther they ſhould not certify the e tranſcript, as Gy do of all 


their other records. 


But 
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But if the court of B. &. in Ireland had no juriſdiction upon 1776. 
the bill of exceptions, What is the conſequence? They have 2 
proceeded on good and bad grounds. Though this court differs verſus 
from them on the bad ground, it does not follow that they dif- * 
fer from them on the good. If there is a good ground indepen- 
dent of the bill of exceptions, that is ſufficient. This court can- 
not reverſe a right judgment, becauſe the court in Ireland has 
proceeded erroneouſly in reſpect of ſomething elſe which they 
ought not to have entered into. 

Then we come to the merits of the ſubject matter of the bill 
of exceptions ; and as to that, four queſtions have been made. 

The firſt queſtion is, Whether the ten voters who offered their 
votes, and were rejected, ought to have been received. Upon 
this queſtion the validity of the defendant's election entirely de- 
pends. — "4 

The 1/ objection that has been made againſt their right to 
be received, is, that they were not even voters de facto. This 
objection has been attempted to be ſupported on two grounds: ½. 
becauſe they were never admitted of the corporation, the order 
produced in evidence being only that they /b2uld be admitted, 
and does not ſay they were admitted. But on the proceedings 
produced it appears, that for ten years they ated as burgeſſes; 
and that which was called an order of disfranchiſement, conſiders 
them as burgeſſes. So the order for their reſtoration i is evidence 
to be left to the jury of their having been admitted; even ſup- 
poſing it reſted on ſo nice a point, as whether it was made before 
or after their admiſſion. K 

The next ground is, that they bad been difranchiſed ; that « \ 
the disfranchiſement was ſtill in force, and their reſtoration not | 
till after the election. As to this objection a great deal de- 
pends upon the uſe of the word disfranchiſement ; otherwiſe it 
creates a confuſion. But on looking into it, this is no disfran- 
chiſement, nor is there a pretence for calling i it ſo : But it is do- 
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d ing that which the common council had not the ſemblance of a 
© right todo; taking upon themſelves to judge of the validity of 
i an election ten years before, and to declare it null and void for 
l want of a qualification at that time. The word ““ disfranchiſe- 
a « ment” ſignifies taking a franchiſe from a man for ſome reaſon · 


able cauſe ; which they do not do, but only ſay they never were 
common councilmen. What authority have the common coun- 
" eil to do that? None. It could be done only by information in 
the nature of a quo warrants. But ſuppoſe it had been a diſ- 
franchiſement z 3 how does it appear to the court that the com- 
G2 mon 
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mon council have a right to disfranchiſe ? It is incident to the 


It does not follow that the ſelect body who has a right to elect 
has from thence a right to disfranchiſe. But He fact is, it is 
no disfranchiſement at all. 


The next objection is, that the order of e wk 


appears by the corporation books, was not made till after the 


election, and that this order alone is not the bef evidence. As 


to that, the corporation books are clearly as good evidence to 


ſhew theſe perſons were reſtored, as to ſhew they were disfran- 


chiſed. It ftirack me at firſt, that the time of the reſtora- 


tion, and conſequently the time of iſſuing the mandamus, which 
was not proved, might be material: That is; if the mnandamus 
to reſtore the voters in queſtion was before the election of the de- 
fendants, and the order actually reſtoring the in, was not till after; 
and to ſupport their right, it had been neceſſary to make the order 
relate back to the date of the mandamus, the time of the writ 


iſſuing ſhould have been ſhewn, But upon conſideration, I 


think, that let the reſtoration come when it will, it relates to 


the original right. It would be ſo. in the caſe of a probable 
ground of disfranchiſement. But here, there is not a probable 


ground: There is no colour for a removal; the act of com- 


mon council was a mere nullity, and the reſtoration makes them 
in from the beginning. Thus it ſtands as to their being voters 
de fuc co. | 

The next queſtion is, bs voters de facto, whether, on the 
trial of the reſpective rights of the ſeveral defendants, the elected, 
the rights of the yoters to their corporate franchiſe can be gone 
into, without any notice either on the record or collaterally ? 


It is true, that, in general, the perfon elected muſt take upon 


himfelf to ſupport the right and title of his electors: It is ſo 
in a variety of caſes. In the election of aldermen of the city 
of London, coroners, members of parliament, c. All theſe are 


bound to ſupport the rights of their electors. But, for the ſake of 


Juſtice andconvenience, a diſtinction has been made in caſes where 
the right of election depends upon corporate franchiſes. There 
are qualifications to the exception, ſuch as have been ſtated by 
Mr. Buller. The general queſtion has never been fully ſettled, 
though it has been touched upon in many caſes. But this is 
ſettled ; that no corporator is bound by ſupriſe to go into the 
original qualification of any corporator in poſſeſſion, who voted 
for him at his election; eſpecially without notice. What would 
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be the gondition of theſe people ? There are ten of them who for 


ten years have been quietly in poſſeſſion without any informa- 8 


tion, or the idea of an information being brought againſt them. 
How can the queſtion be gone into with regard to their qualifi- 
cation at ſuch a diſtance of time; more particularly as that qua- 
lification depends on their reſidence and inhabitancy for a year 
previous to the time of their election. 8 

As rox Juſtice.— This has not the leaſt appearance of a diſ- 
franchiſement. Can a common councilman declare the election 
of another common councilman null and void? In general a 
disfranchiſement mult be the act of the whole body : And if a 
ſpecial power be delegated to a part of the body, it ought to. be 
ſhewn. But no ſuch power appears in the common council. 
Therefore I look upon their order in this reſpect as a mere 
nullity. As to the qualification of the electors, it is not neceſ- 
ſary at preſent to decide whether their right could have been 


gone into; becauſe, if the mayor was bound to receive theſe 
votes, the election is clearly bad. 


As to the ſtat. 4 Geo, 1. that 
ſtatute gives a man only a right to the freedom of the town; and 
to complete his title, he muſt go before the mayor, take the 
oaths and produce the other proofs required. The iſſue fol- 
lows the words of the plea. Therefore I am at preſent ſatisfied, 
that the judgment entered is the proper judgment to be enter- 
ed up on the verdict ; and the circumſtance of the court be- 


low having proceeded upon the bill of exceptions, ſhall not vi- 


tiate it, | 

WiLLEs Juſtice—-My only doubt is as to Marſhall and Grubb ; 
for their right to be admitted freemen, is different from the 
others: and if they have performed the requiſites of the ſtat. 4th 
Geo. 1. they are entitled to be admitted, and are by the act de- 
clared to be free. Whether the ten are good voters or not, as 
at preſent adviſed, I think Grubb and 2 are good bur- 
geſſes under the ſtatute. 

ASHHURST Juſtice.—I entirely concur that if enough appears 
upon the whole of the record to ſhew that the court of B. R. in 
Ireland have given a right judgment, we ought not to reverſe it: 
And Ithink the bill of exceptions makes no difference. The 
iſſue is taken in the ſame words as the plea, and the plea calls it 
an election. | 

Lord MaxsFIELD.— We will think of it as to this point and 
give you our opinion; and if any thing e more is neceſſary, we 
will let you know it. 

Cur. adviſare vult. 
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- The court afterwards ſaid, they wiſhed this caſe to be argued 
again. Accordingly it was argued again in Hilary Term 177, 


= by Mr. Dunning for the plaintiffs in error, and by Mr. Mans- 
Arena. feld for the crown: But all the points were given up except 


two. 1ft, Whether at all events the defendants Grubb. and 
Marſhall were not entitled to judgment, their title under the 
Galway act not being denied or put in ifſue ? 2dly, Whether the 
judge below did not do wrong in rejecting the evidence offered, 
to ſhew that the perſons rejected by the returning officer had not 
Aa right to vote ?— After the argument, the court n their 
opinions, as follow: 

Lord MaxsrI EL D. There are two EA Fi ft, Whether, 

upon this record; judgment ought not to be given for the de- 

fendants Grubb and Marſhall? And, Secondly, Whether the 
judge below ought not to have gone into the ſeveral qualifica- 
tions of the ſeveral voters, who voted as. common en 
and whoſe titles he refuſed to enter into ? 

"ts to the firſt queſtion, enough appears upon the demands to 
incline us to think, that Grubb and Marſball really had a right 
to be freemen, if they had pleaded in a proper way: Andif 
Judgment of oufer on this record were to bar them for ever of the 
benefit of that right, a reluctance would ariſe in the court, 
from the general prejudice they have againſt any party lofing his 
right, by a mere defect in his form of pleading. If that were the 
caſe, another principle muſt be adhered to, which is, that in all 
queſtions concerning the rights of corporations, it is moſt de- 
ſirable and neceſſary, that the law ſhould be certain, not only in 
reſpect of the matter, but alſo in reſpect of the form and manner 
of all their proceedings. 

But my mind with regard to Marfhall and Grubb is conſider- 
ably eaſed, by being of opinion, that the judgment of oſter on 
this record will not bar them, if they apply in a proper way: 
Becauſe they will then have a new title, not affected by the pre- 
| ſent judgment. It may happen, that perſons might apply at 
one time under the act of parliament, when they had no title; 
and at the end of fix months after they might have a very good 
one. If it ſhould be fo in reſpect of theſe two defendants, the 
queſtion is ſtill open. 

This caſe, as it is now brought before the court, is an in- 
formation againſt the two defendants, to ſhew by what authority 
they claim the offices of freemen, free burgeſſes, and common 
councilmen of the town and borough of Ga/way. As to the 
offices of common councilmen and free burgeſſes, the qualification and 

13 mode 
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gos 


mode of election depends entirely upon the conflitution of the 1746, 


borough. As to the office of freemen, there are tue modes f 


rumen 


acquiring that right : The one, acgording to the conſtitution of 
the borough, by the election of the mayor, common council, 

and freemen in general aſſembly, agreeable to the rules of che 
borough and its charter: The other, by ſpecial act of parlia- 
ment, which conſiſts and is complicated of many facts. This 
latter gives a right only, not a 7iz/e; becauſe the qualifications 
of the claimants muſt be judged of. They are to be tradeſmen of 
certain trades mentioned: Inhabitants within the borough for a 
year preceding: Proteſtants profeſſed for ſeven years; and then 
they are to apply for their freedom. The act, therefore, gives 


but a qualification. The mode of obtaining their freedom is by 


application to the mayor upon the facts before mentioned. The 
mayor therefore, ex officio, is to judge whether they are qualified 
within the act or not; if they are, he muſt admit them; if not, 
he ſhould reje& them; and if he ſwears any one in without a 
qualification, ſuch perſon may be offed by an information. 

But theſe two modes of acquiring the freedom of this corpo- 
ration are attended with different confequences. The freemen 
elected according to the conſtitution of the borough remain in 
poſſeſſion of their franchiſe for /ife : 'Thoſe admitted under the 
act of parliament continue fo only during their actual reſidence 
in the town. It is neceſſary, therefore, to know, which: are cho- 


ſen the one way, and which the other. 


To the preſent information, in nature of quo qwarranto, the 
two defendants have pleaded the qualification undet the act of 
parliament, They certainly have pleaded that they defired to 
be {worn under the act of parliament : But then they join the 
title of common councilmen and the office of freemen in the 
ſame right, and they apply exactly the ſame. words to each, 
They aver, that they were firſt propoſed by the common council, 


purſuant to the new rules for regulating the town of Galway 


ſtated in the plea, which require that they ſhould be firſt approy- 


ed of by the common council, and propounded to be elected at 


the Tholſell, But that is not neceſſary under the act of parlia- 
ment, 4 Geo, 1. Then they ſtate that they were duly elected, and 
that being /o elected into the office of freemen, free burgeſſes and 
common councilmen reſpectively, they took the oaths before the 
mayor and t burgeſſes ; which is the form in caſes of election 
by the conflitution of the borough. Here, therefore, they plainly 
relt their title on election, and go to iſſue on that title, | 
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1776. Upon this record it does not appear that they took any ſtep 
ee to be made freemen by the act of parliament; therefore, they 
'verſu have not ſhewn a complete title under the act of parlia- 
RAB. ment: Bat reſt their claim upon another title, upon which they 
have gone to ifſue, and which has been found againſt them. It 

is impoſſible, therefore, to give judgment for them. 

The next, which is an objection of leſs difficulty, is, that the 
judge below has refuſed to go into the qualification and capacity 
of ſeveral freemen and common councilmen who offered their 
votes. Let us ſtate the objection as it is put, and examine it. 

The propoſition is, that the judge, on this information, ſhould 
have done exactly what he ought to have done, if the title of 
theſe perſons, who were common councilmen de face, had ac- 
tually been in queſtion before him upon que warrante.. . They 


. 
at — —_— A— —— 


A 


were de facto members of the corporation, admitted, ſworn, and t 
in the actual enjoyment of the office. The queſtion is, Whether a 
the judge collaterally at the trial ought to have gone into the vali- ( 
| dity of theſe men's titles? Could the mayor have gone into it at ſ 
the election? I am very clear he could not. There are modes n 
ſufficient open to the partiality of returning officers, without ſ 
adding more, Where the qualification is to be judged of by tl 
| him, it cannot be avoided. In caſes of elections in the city of u 
Londen, certain qualifications are required at the poll: Therefore L 
it muſt be ſeen that in ſome degree the candidates have that qualifi- h 
cation. So where an election is to be tried which may involve ti 
many other rights. But where the right of election is in free- in 
men in their corporate deſcription z whether they were duly 1 
choſen or not, is not to be tried at the election of a third per- de 
| ſon; but they muſt be properly ohe. What? After a poſ- th 
7 | ſeſſion of twelve years, ſhall their right be called in queſtion and in 
tried on an information againſt other perſons who are propoſed th 
to be freemen ? It is impoſſible to be done. Suppoſe the right it 
depended upon their being ſworn in before twelve burgeſſes: Is 
the right of thoſe twelve to be tried in an information againſt one? 1 
But the objection would go further; for there are corporations m 
where there are thouſands of freemen. Upon the trial of a right re 
of a freeman's election made by them, is the court to go into el, 
* the qualifications of all the thouſands to have been made free- U 
men at the time they were elected? Certainly not. For this dc 
, purpoſe they are to be conſidered as having a right. It is ſtronger h. 
too in the preſent cafe, becauſe theſe were reſtored upon a man- a0 
damus, though I do not go upon that. It is all one objection. an 


It m 
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It would be to lay down a rule, that a party upon every new 
election ſhall be at liberty to go into the corporate rights of all 
the members de facto: which is a propoſition that was never 
before heard of. Therefore I think the judge did my in re- 
filing evidence to impeach their titles. 


od 
1776. 


SYMMERS 
verſus 
RzGcgm. 


Suppoſe a corporate body conſiſting of twenty four were to 


add ten to their number, That would be an abſolute nullity 

becauſe they never were corporators de facto. But the preſent 

queſtion is, Whether in a uo warrants againſt particular mem- 

bers, you can go into the title of other corporators de facto? 
and I am clearly of opinion you cannot. 

As rox, Juſtice, Upon the ſecond queſtion I am very clearly 
of the ſame opinion. The Carmarthen caſe is in point. 

The more material queſtion is the firſt queſtion, whether upon 
this record, there is ſufficient to diſtinguiſh the caſe of Grubb 
and Marſhall from the others? It does appear that perhaps 
Grubb and Marſball may have been very well entitled under the 
ſtatute 4 Geo. 1. to have demanded their freedom. But I can- 
not conceive a caſe, where a man has a right under a charter or 
ſtatute by claiming it of the proper perſon, that, if refuſed upon 
that claim, and that claim only appearing on the record, it 
would be a good and complete right without a real admiſſion. 
Upon the whole of the record, I think that Grubb and Marſball 
have put their defence upon their election, and ſtand on the ſame 
title as the reſt. They have pleaded the uſage of the borough 


in relation to the election. They then ſtate the new rules of 


Ireland relating to this town of Galway: that nothing ſhall be 
done by the 2hol/ell till it has paſſed the common council. Then 
they flate the oath to be adminiſtered ; their reſidence, their be- 
ing Proteſtants ; their offer to take the oaths, and the demand of 
their freedom purſuant to the act. But ſaying ſo, does not make 
it in purſuance of the act. 

Then the ſtate that a He was held, and that Grubb and 
Marſpall were propounded to be admitted; and were in due 
manner elected in conſequence. They plead therefore juſt as the 
reſt do. I hey join with the reſt at leaſt in ſaying they were 
elected, and that they took the oaths agreeable to the charter, 
Upon this plea, therefore, this was not a demand of their free- 
dom in conſequence of the qualification under the act; but they 
have pleaded that they were elected as other perſons, without the 
act. The iſſue purſues the plea, that they were not elected; 
and I am clearly ſatisfied that this was a proper and not an im- 
material iſſue. 

Willes 
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WIILES Juſtice.—I am clearly of the ſame opinion on the rf 


point, but not on the 2d; with reſpect to which the doubts] 
before entertained are not ſatisfied. — There is a confuſion upon 
the record whether freemen and free burgeſſes are not the fame, 


But eertainly the common councilman was a different perſon, 


and is not included in the act of parliament. The firſt right is 


by election, according to the cuſtom of the borough, and where 


a man 1s eleFed, he 1s in for life, unleſs he commits a forfeiture 
of his franchiſe. But the act of parliament decKres the freedom 


mall continue only during reſidence. As it ſtands on the record, 


I cannot agree with my brother Aon that the plea of all the 
defendants is alike, For Grubb and Marſball have pleaded a 
title under the act of parliament. The others do not. The queſ. 


tion therefore is, Whether there is enough ſtated in the plea to 


ſhew they are entitled under the act of parliament, and have 
done enough to acquire their freedom ? If there is enough to 
ſhew that, and the iſſue is joined on the election, it is an imma. 
terial iſſue. 

No they firſt ſtate the ee next the act of par. 


nament: What is the other requiſite for them to do? They are 


to demand their freedom purſuant to the act. Does the plea go to 
it? The words are, * that they offered to take the oaths purſuant 
&« to the act of parliament.” This was previous to any claim 
they had by election. But then they confound the two rights, 
by ſaying they elected and admitted them: As if the one term 
applied to one right, and the other to the other. They add that 
they have taken the oaths before the mayor and 7402 of the bur. 
geſſes ;, but joining the burgeſſes was not a neceſſary circumſtance 
upon taking the oaths on admiſſion : If they took them before 


the mayor, they had a right under the act of parliament. I do 


not therefore think the judgment of oyfer ſhould paſs againſt 


them. There is a ſtrong caſe in Strange 625. Rex verſus Hearle, 


which makes me alſo in doubt, whether the judgment of cler 
on this record will not bar the defendants” title under the ad, 
even if they ſhould apply in a proper way; unleſs they can ſhew 


a new ſubſequent acquired right. 
ASHHYRST, Juſtice.—I had a doubt about a repleader upon the 


* firſt title: But the joining iſſue upon the election makes the 


title under the act of parliament unneceſſary. For if they had 
meant to have relied on that, they would have demurred to the 


APD ih, 
Further, 


7 
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Further, upon theſe pleadings, the title they have ſet forth 1776. 


| inthe plea under the act of parliament, is not complete; becauſe — 


the qualification of being a Proteſtant, c. is not a complete, yo 
but an inchoate title; which they had a right to have rendered N 
complete, by taking the proper ſteps before the mayor. Have 
they taken thoſe ſteps ? If they meant to be admitted under the 
act, they ſhould have given notice of ſych their intention.” But 
it does not appear that they applied to the mayor to be admitted 
under the act. The contrary rather appears: For the admiſſion 
ſet out is, an admiſſion by the mayor and common council ; which 
was an admiſſion under the charter; and not under the act of 
parliament. Therefore, if there is not a complete title under 
the act of parliament, judgment of offer muſt go againſt them. 
| Beſides, the court will not grant a repleader, but where com- 
plete juſtice may be anſwered. If a repleader were to be grant- 
ed, the parties muſt begin from the point of pleading where'the 
immateriality begins: The defendants ſay, it is in the replication, 
I think the iſſue taken on the replication is not an immaterial iſ- 
ſue. What would be the conſequence of granting a repleader ? 
The relator might reply de novo. He might in that caſe demur ; 
it would be doing nothing more therefore than putting him to 
demur for the duplicity of the plea, and the ends of juſtice 
would not be anſwered. If judgment of oer is given on this 
right, it will not make the other title of the defendants bad. 
Therefore I think the judgment ought to be aginſt them. 

On the ſecond point I concur, that the diſqualification of 
voters for non- reſidence ought not to have been gone into at the 
time of election. If upon ſuch a general iſſue as non fuit electus, 
it could be done, it would be the cauſe of endleſs prolixity. 

Judgment affirmed. 


Y 


Prryr verſus BERKELEY, Eſq. 2 


R. Bearcroft ſhewed cauſe againſt a rule nf, for ſetting nun, jut. 


aſide a rule obtained by the defendant for changing the Te abent- 


The court 


venue from Middleſox to Glouceſterſhire, will aur 
The action was an action of ſcandal brought by a Glaucęſter- — 


ſhire juſtice of peace, for words ſpoken by the defendant Mr. an impartial 
Berke : : . 3 
erkeley upon the huſtings, at the time of the election of a mem- toy rial 
cannot 
had.—It is t20 late to ch the venue aft order for ti „ pleading iſſuably, where 
the terms are to take ſhort notice of trial r Middleſes 2 
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2 has for the county of Glouceſter ; Mr. Berkeley himſelf being 
—' then one of the candidates. The defendant had obtained a = 
COP upon the common afhdavit, “to change the venue from Midge. 
Bunxx- * ſex to Glouceſtenſbire where the cauſe of action aroſe.” Mr, 
bur, Serjeant Wilſon afterwards moved to ſet this laſt rule aſide ; and 
obtained the preſent rule, againſt which Mr. Bearcroft now 
ſhewed cauſe; inſiſting that it was never too late to remove the 

cauſe till aſter plea pleaded. 1 

Mr. Serjeant Wilſon in ſupport of the preſent rule alleged, 
1ft, That the whole county of Gloucefter was ſo agitated at this 
election, on the one fide or the other, that it was impoſſible, 
at leaſt highly improbable, a jury of that county would try the 
cauſe impartially and. without prejudice. 2dly, He objected 
that the defendant was too late in his application to change the 
venue from , Middleſex to Glouceſter/hire, in as much as he had 
previouſly applied for and obtained an order for time to plead; 
upon the terms of pleading iſſuably, rejoining gratis, and taking 
ſhort notice of trial for the firſt ſittings in Middleſex : And cited a 
caſe of Burgeſs v. Carter, in C. B. determined a few days ago, 
(on the 22d inſtant,) where the court upon the application of 
Serjeant Kemp, diſcharged a rule to change the venue; the defend. 
ant having (as in this caſe) obtained an order for leave to plead, 
pleading iſſuably, and taking ſhort notice of trial, 

Lord MaxNsTIELD.— Either ground is ſufficient, 1ſt, The dil. 
tinction taken is this. The venue may be changed after an order 
for time to plead, though upon the terms of pleading iſſuably; 
but not after an order for time to plead, where the terms are to 
plead iuably-and take ſhort notice of trial at the firſt ſittings in 
London or Middleſex, becauſe there a trial would be loſt *, But 
ſecondly, Suppoſing that out of the queſtion, the other is a very 
ſtrong ground why the venue ſhould not be changed in this 

caſe. In all cafes one would with not only a fair, but an un- 
ſuſpected trial. Here, the very nature of the action, the event 
which gave riſe to it, and the circumſtances of the parties ſhew, 
there cannot be a ſatisfactory trial. Of all trials the greateſt 
latitude for bias is open in an action for words occaſioned by elec- 
tion heat. A man may very ſafely ſwear there cannot be a fair 
trial upon haſty words, uttered at the time -of the poll. - The 
maſter when he takes up the freeholders* book, muſt pitch on 
men who are friends of the one ſide or the other. Therefore | 


Hide Hunter v. Gray, Trin. 28 Ceo. 2. C. B. Barns, (quart edition) 493: S f. 
— * up 245. Whiteman v. homſoa, cent /a. ˖ 
thin 
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think upon either ground the rule for diſcharging the rule ob- 1756. 
tained by the defendant ſhould be made abſolute. — 


The other judges concurred. Rule abſolute. wu 
. Beit 
LEY. 


Rex verſus Joan Tusss. Same day. 


HE Recorder of London (Mr. Serjeant Glynn) having ob- The power 


rained a rule % for a habeas corpus to bring up the bo- pt. HL 


dy of one John Tubbs, an impreſſed ſailor z Mr. Attorney General ſeamen, ſea- 
Wurloum, Mr. Solicitor General Vedderlurne, Mr. Wallace, Jig an, 


and perſons 

and Mr. Cuſt now ſhewed cauſe. The facts upon the affidavits whole occu- 
5 fat ions and 

appeared to be as follow: callings are 
Lieutenant Tait, being empowered by warrant ſrom the ad- ſt ood 
miralty in the uſual form, „ to impreſs ſeamen, ſea-faring men, b upon 


« and perſons whoſe occupations and callings were to work in — 

« veſſels and boats upon rivers,” preſſed the defendant Tubbs a Aon imme- 
. . 5 3 Ha merial uſages 

waterman, at that time employed in navigating a ſhip in the river And there 

Thames, below Graveſend, Upon which, Tubbs produced and — bebo = 

ſhewed him the ſollowing certificate ; “ Theſe are to certify to e 

* whom, &c. that hn Tubbs is duly admitted a wwaterman of „ 


« the city of London, to attend upon the lord mayor and alder- — 
« men of the ſaid city, when and as often as he ſhall be required; will not 


« of which all perſons, empowered to impreſs men into his Ma- amount to 

| : ; proots ot 
« jeſty's ſervice, are deſired to take notice; for that by ſuch ſuch «x. 
« admiſſion he is exempted from being impreſſed, or compelled tion. 
« to ſuch ſervice. Signed V. Dawſon water-bailiff.” The lieu- 


tenant, notwithſtanding this certificate, took Tubbs and ſent him 


on board the Conguefadore, a guardſhip lying at the Nore. In 


ſuport of the motion, Dawſon the city water-bailiff made af- 
fidavit, „ that there were hirty-one watermen belonging to the 
« lord mayor, whoſe duty it was to attend the lord mayor when 
« required; as mentioned in their certiſicate; and that Tubbs 
© was one.” — One Hill made, affidavit, © that the duty of the 
« city watermen was, to attend the lord mayor on the river to 
« courts of conſervancy, and on other occaſions when the duty 
« of his office called himon the river.” Four inſtances were pro- 
duced, taken from the city books, of watermen having been 
diſcharged who had been impreſſed, viz. Thomas Kemp in 1761. 
Thomas Walker and Henry Cutter in 1746 or 1747, and Richard 
Underhill in 1745. And affidavits were made by ſeveral of the 
city watermen, ſetting forth © that they had always heard and 

| | « been 
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i been informed that the certificate of their being ſuch, had 


— — always been conſidered as a ſufficient — againſt their 


Tunns- 


46 * being impreſſed.” 


On the other hand Mr. PRESS the ſecretary of the admiral. 
ty, made affidavit, © that during ſixteen years that he had 
& ſerved in the admiralty office, the gſage had always been to 


„ give inſtruQions to officers employed in the impreſs fervice, 


&« reſtraining them from prefling perſons of particular denomi. 
&« nations and deſcriptions ; but that to the beſt of his know. 


« Jedge and belief, no officer was ever enjoined by ſuch inſtruc. 


« tions from preſſing the. watermen of the lord mayor of Londen, 


c nor were they exempt on that account from being impreſſed.” 


Thomas Fearne, one of the clerks of the admiralty-office, made 


affidavit, © that he had ſearched the book of entries containing 


& all the orders for the diſcharge of perſons impreſſed ; but that 
cc of the four perſons named in the affidavits in ſupport of the 


« rule, he could only find the entry of the diſcharge of Rich. 


& ard Underhill, which was as follows.” To Sir Robert Nil. 
& nat. © Sir, I have laid before the lords commiſſioners of the 
& admiralty, your letter of this day's date, requefting the diſcharge 
cc of Richard Underhill, one of the watermen belonging to the 


„ lord mayor; and in anſwer thereto, am commanded to ac. 


&« quaint you, tht he offered an able | ſeaman to ſerve i in his room; 
« but in regard to your application in his behalf, they have or- 
« dered a= to be diſcharged without that expence. Auguft 9th, 
* 1744. 

It was contended againſt the rule on two grounds. 1f, That 
it was a matter of great doubt, whether if this exemption could 
be ſupported at all, it could be founded on any leſs authority 
than an act of parliament. 2dly, If it could be warranted by 
uſage or preſcription, whether there was ſufficient evidence to 
ſupport the uſage in this caſe, Upon the „iy ground it was 
obſerved, that the exemption, in the extent in which it was 


claimed, was a general, permanent, perpetual, unqualified ex- 


emption, without reference to any circumſtances of public exi- 


gence or emergency whatſoever. That by firſt principles of 
law, every man was bound to ſerve in defence of the tate, 


It was true that, in reſpect of this particular duty, uſage had 
confined the obligation to ſea-faring men, whoſe habits of life had 


.rendered-them fitter and better qualified for the ſervice. - It was 


however equally true, that when from particular circumſtances, 
or from principles of policy, it had been thought neceſſary to 
create exemptions of this deſcription of perſons, applications had 
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been Oe made to 2 for the purpoſe; as was 


c. 31. ect. 2. Stat. 13 Geo. 2. c. 17. 8. I, 2, 3.—. 28. 
ſet. 5, Stat. 19 Geo. 2. c. 30. ſe. 1. That theſe ſtatutes 
alone afforded the ſtrongeſt inference that no power, leſs than the 
authority of parliament itſelf, could grant ſuch an exemption. 
That the preſent claim clearly was not founded on any act of 
parliament ; ; therefore, ſuppoſing there could be any other legal 
exemption, &«/age or a,charter were the only ground · upon which 
it could be founded, As to the latter, it was an eſtabliſhed rule 
of the law of England, that the King cannot grant an exemption 
from any duties but thoſe he has a title to impoſe, and which 
are perſonal to him, and diſtin from the general intereſt of the 
realm. 2 Rol. Abr. 198. letter K. pl. 1. Did. 202. letter T. 
þl. 2. line 15.—8 Mod. 21. That in the laſt caſe, though no 
judgment was given, the opinion thrown out by Lord Chief 
Juſtice Parker, was in point to the preſent objection. The 
queſtion there was, Whether the King by his charter could ex- 


empt the College of Phyſicians from ſerving in the militia * Lord 


Chief Juſtice Parker ſaid, ** the better opinion ſeemed to be, 
te that the militia being for the defence of the realm, the King 
c could not grant a charter of exemption.” A fortiori, there- 
fore, the prerogative of the crown could not exempt from this 
ſervice, which was ſtill more eſſentially neceſſary for the de- 
fence and protection of the ſtate. 


Secondly, as to uſage or preſcription, if .it could be 2 foundation 
for the claim, it ought at leaſt to be ſet out with ſuch certainty 
and preciſion, as to leave no doubt in the minds of the court that 
it was well and ſufficiently grounded. That the exemption itſelf 
ought to be qualified, and guarded by ſuch checks and reſtrictions. 
as not to ſtand in the way of any public emergency, or to impede 
the ſervice in general, by leaving it open to abuſe and impoſition ; 
and above all, the exemption ought to be public, evident, and no- 
forious, That where parliament had granted exemptions, ſpecial 
care had been taken to provide regi/ers of thoſe perſons who were 
exempted; and if employed in other ſituations, the protection 
ceaſed. But here, the only memorial of retainer in the ſervice 
of the Lord Mayor was the certificate itſelf, in the cuſtedy of the 
party ; without any entry, minute, or public regiſter which the 
Admiralty might have recourſe to, to ſatisfy themſelves that ſuch. 
certificate had been granted; or that no more than thirty-one had. 


been iſſued. Without any * livery, or ſalary annexed to the 5 


employ- 
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employment, to diſtinguiſh them from any other waterman of 
ſea· faring perſon: And conſequently, no check to prevent the 
certificate «being paſſed from hand to hand, or from abuſes being 
praftiſed, to the ruin and obſtruction of the ſervice. That as to 
the cuſtom itſelf, the affidavits went no further than in Jon 
and belief that the certificates had been conſidered as a protection, 
without a ſuggeſtion, much leſs a poſitive averment, that they 
had been reſpected as ſuch, by any officers employed on the 
impreſs ſervice. As to the inſtances of perſons diſcharged, they 
were much too few to eſtabliſh ſuch a claim ; more eſpecially as 
they amounted neither to a demand or proof of a difcharge as «ef 
right, On the contrary, one of them was clearly on a ground 
directly the reverſe of a demand of right, being granted through 
favour; and after an offer by the party to find a ſubſtitute in 
his ſtead. Beſides, the defendant in this caſe was actually i in 
another ſervice at the time he was impreſſed : Therefore no 
longer entitled to preteCtion. In addition to theſe objections, 
it was remarkable, that the ſtatute 2 & 3 Philip & Mary. c. 16, 
fe. 8. by which the watermen's company was ereCted, and by 
which it is made penal for any waterman to conceal himſelf in 
the time of an impreſs, takes no notice of the preſent exemp- 
tion; though the juriſdiction in ſuch caſes is expreſsly given to 
the lord mayor and aldermen. Therefore, as there was no po- 
" fitive averment of the exiſtence of the exemption ; as the evi- 
dence, if there had been fuch averment, was too looſe and in- 
ſufficient to eſtabliſh the claim; as the prerogative of the crown 
could not grant it, and as there was clearly no act of parliament 
to warrant it, they ſubmitted there was no ground or foundation 
for the application; and therefore, that the rule * the habeas 
1 ought to be diſcharged. 


The recorder of London, Mr. Dunning, Mr. 1 Mr. 
Alleyne, and Mr. Lee contra, in ſupport of the rule; ſtated the 

ground of the application to be, that the defendant being retain- 
ed as the Enown publick officer of the chief magiſtrate of the city 
of London, to be attendant on his perſon in the execution of a 
public truſt, was privileged from being taken out of that ſervice 
by any power whatſoever. That'this exemption was founded in 
uſage and utility, and that they claimed it as a matter of right- 
As to the ſeveral objections, they anſwered, 1, That the le- 
gality of preſſing, if founded at all, could only be ſupported by 
immemorial uſage ; there being clearly no ſtatute in force in- 


veſting the crown with any ſuch authority. If founded in im- 
C 1 | memorial 
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memorial uſage, of conſequence, it might be gnalifed upon the 


ſame ground. Therefore, no act of parliament was neceſſary to ——— 


warrant the exemption” claimed. 2d/y, Admitting it to be a 


tive, ſo far under the controul of the crown, that it might be 
waved at the King's pleaſure. Con ſequently, there might be 
an exemption by charter: And the queſtion in 8 Med. 21. whe- 
ther the crown by its prerogative could exempt from ſerving in 
the militia, did not at all apply; becauſe the militia is eſtabliſhed 
by act of parliament : Therefore the crown, independent of the 
legiſlature, could have no power to exempt.—Next, as to the 
objections made to the particular exemption claimed in this 
caſe, 1/, That the mode and fact of the retainer were not ſuffi- 


ciently notorious, and therefore liable to abuſe; they anſwered, 


it was ſufficient if it appeared, as it did in this caſe, that the party 
was retained by the proper officer appointed for that purpoſe ; 
that he was, in conſequence of ſuch retainer, obliged to attend 
the chief magiſtrate of the city, whenever called upon; and 
that the ſervice was ſuch as was iudiſpenſably neceſſary in hold- 
ing courts of conſervancy, and upon other occaſions where the 
duty of the lord mayor required his attendance on the river. As 
to the ſuppoſed abuſe, it ſhould have been proved, and not merely 
inferred in argument. In fact, the certificate was a much better 
check than any badge or livery, or other device; the very 
deſcription of the ſize and appearance of the party being inſert- 
ed in the margin. As to the ſervice being occaſional only, and 


not throughout the year, it was enough that they were liable to 
be called upon at any time the lord-mayor ſhould think fit : And 


though the defendant was not actually in the ſervice at the time 
he was impreſſed, he was within the limits of the conſervancy, 
and of courſe within the protection. If he had actually entered 
iuto another ſervice incompatible with his duty in this, the 


argument might hold. Laſtly, as to the evidence in ſupport of 


the claim, they ſaid, it was in proof on the part of the defend- 
ant, that this privilege had never been violated except in tr 
or four inſtances ; in each of which the party. was diſcharged ; 
that the certificate had been univerſally conſidered as a full and 
ſufficient protection; and on the other hand not a ſingle in- 
ſtance could be produced of a refuſal to diſcharge, or of a de- 
tainer in the ſervice againſt the will of the party, where any 
of them had accidentally been imprefſed. That there was no 
politive denial of the right, but only negatively, that the wit- 
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1776. -nefſes knew of no ſuch exemption, Therefore, as it was moſt 
clear that the right itſelf might have a legal foundation in imme. 
— morial uſage ; as the utility of ſuch an exemption was a reaſonable 
Tus. ground for the claim, and as from the nature of the evidence the 
exiſtence of it was beyond diſpute z having been univerſally ſub- 
- mitted to, ſeldom infringed, and when infringed recognized and 
-eſtabliſhed by the parties having been conſtantly diſcharged ; they 
/ prayed the rule might be made abſolute, and the writ awarded, 
Lord MansF1ELD.—l am very ſorry that either of the reſpeQ. 
able parties before the court, the city of Landon on the one hand, 
or the lords commiſſioners of the Admiralty on the other, have 
been prevailed upon to agitate this queſtion. © _ 
Of the utility of this man io the ciry of London: or to the lord- 
- - mayor, no one can ſeriouſſy ſpeak : A man retained to earn half 
© crown a day; without badge or livery, without any obligation 
upon him to attend ; whoſe entrance into the ſervice of the 
. Tord-mayor is voluntary; and who if he chuſes to quit it for 
any other employment creates no inconvenience to any body, or 
a difficulty to ſupply his place ! Notwithſtanding this, if the 
city of London has a privilege of protecting thirty- one perſons 
from being imprefſed, they have a right to inſiſt upon fuch 
privilege. On the other hand, where is the immenſe utility to 
the public ſervice with regard to theſe thirty-one perſons, whe- 
ther they are preſſed or not? It is impoſſible they can be at 
object. The utility, therefore, in the one caſe or the other, can- 
not be the ground of the preſent diſpute. But i muſt have 
ariſen upon this: The city would not aſt or take the exemption 
of this man as a favour; but inſiſt upon it as a right; and in 
a manner in which they never inſiſted upon it before. And 
the admiraky, jealous of new rights of exemption being ſe 
up, would not grant it as a right. The real queſtion be 
tween them is, — there is · a legal right of exemption ot 
not? | 
| n hopes the court would TY had an . 
Tnveſtigating this point to the bottom, inſtead of being urged 
to diſcuſs it fo inſtantaneouſly ; and without any evidence with 
regard to the foundation of the claim. I own I wiſhed for 4 
more deliberate confideration upon the ſubject; but being pre 
vented of that, T's am bound to ſay what my preſent ſentiments 
are. 


The power of preffing i is founded upon immemorial uſage, 
Nr tell If it be ſo founded and „* 
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can have no ground to ſtand upon, nor can it be vindicated or 
juſtified by any reaſon but the ſafety of the ſtate : And the prac- 
tice is deduced from that trite maxim of the conſtitutional law of 
England, t that private miſchief had better be ſubmitted to, than 
« that public detriment and inconvenience ſhould enſue.” To be 
ſure, there are inſtances where private men muſt give way to the 
public good. In every caſe of preſſing, every man muſt be very 
ſorry for the act, and for the neceſlity which gives riſe to it. 
It ought, therefore, to be exerciſed with the greateſt moderation; ; 
and only upon the moſt cogent neceſſity. And though it be a 
legal power; it may like many others be abuſed in the exerciſe 
of it. A bailiff may execute legal proceſs in ſuch a manner as 
the court would commit him for : In like manner, the power 
of preſſing may be abuſed ; as by preſſing the watermen of the 
lord-mayor whilſt they are in the aQ of rowing him i in his barge. 
And many other inſtances might be put. 


Being founded in immemorial uſage, there can be no doubt 
but there may be an exception out of it, on the ſame founda- 


tion; upon immemorial uſage. I therefore lay out of the caſe all 
that has been'ſaid about the neceſſity of an act of parliament to 
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relative to the doubt ſtated of the power of the crown to exempt 
by charter. If it were at all neceſſary to go into that queſtion here 
all it might be ſufficient to obſerve, that all the rights of th. 
a city have been confirmed by act of parliament. —But what ha 
ave deen approved by immemorial uſage allowed for ages, is always 
ion ſuppoſed to have had a good beginning. Therefore, if the ex- 
| in WY ception or exemption ſtands upon that ground, it is as good as 
che inſtitution itſelf. 
{et The only queſtion, upon what appears before us, is, Whether, 
be BY in fact, there is evidence of ſuch uſage as a matter of right ? 
ay, as a matter of right : For it is well known that many per- 
ſons have granted protections; many have given badges to 
y of WY watermen, and have claimed that they ſhould be exempt. Peers 
gel BY have done it; and. queſtions in the Houſe of Lords have ariſen 
with BY upon it. Members of the Houſe of Commons have retained wa- 
termen ; and perhaps the lords of the Admiralty may have paid 
regard to applications made in behalf of ſuch men, and may have. 
diſcharged them. So here, if the parties had cared to have made 
ſuch application, it might have been attended to and complied 
with. For, as a matter of favour, it is impoſſible to ſuppoſe 
the lords of the admiralty would have made a moment's hefita« 
* H 2 tion 


create-an exemption z and likewiſe all that has been mentioned 
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? 


right. \ 
Let us fee therefore, whether this is an eſtabliſhed exemption 


Tess of right. 


Every exemption throws the burthen the heavier on thoſe who 
are ſubject to bear it. Therefore, for their ſakes, as well as for 


the public ſervice, all exemptions ought to be examined and 
clearly ſet out. In the Grſt place, it does not appear from any 
law book, it does not appear from any hiſtory, it has not been 


ſuggeſted at the bar, that there is, throughout the whole king- 
dom, any other exemption by the common law. When I ſpeak 


of exemption, I mean exemption out of the deſcription : For to 
. ſuppoſe the uſage extends to private gentlemen * them- 


ſelves with yachts, &c. is abſurd. 

Perſons liable, muſt come purely within the afra, of ſea- 
men, ſea-faring men, Cc. He therefore, who is not within 
the deſcription, does not come within the uſage. The com- 
miſſion is not to preſs landmen, or perſons-of any other deſcrip- 
tion of life, but fuch men as are defcribed to be fea-faring men, 
Sc. Officers are not within the deſcription. It is a very ſtrong 


circumſtance, therefore, that there is in fact no other exemption 


ſtated or alluded to, which reſts upon the common law. There 
are many exemptions by ſtatute: But they are grounded upon 
conſiderations of public policy at the particular times of their 
being made; and upon the circumſtance of its being in fact bet- 


ter for the ſervice that the objects of thoſe acts ſhould be ex- 


empted, than that they ſhould be ſubject to be preſſed ; as, ap- 
prentices, landmen entering voluntarily ; fiſhermen; all foreign- 
ers ; and in reſpect of theſe laſt mentioned, the reaſon is very 
obvious: For, during the time of a war, the act of navigation 
has been diſpenſed with, and two thirds of the crew of mer- 
chantmen have been allowed to be foreigners, Harpooners and 
others have been exempted. A line has been drawn with re- 


f pect to the age: And many other inſtances might be put. But 
the exemption of thoſe called the watermen of the city of 


London, is to be . in no ſtatute or common law book what- 
ſoever. 

Let us ſee-then, how the uſage ſtands, upon the evidence nw 
before the court: A certificate from the water-bailiff is produ- 
ced, the contents of which have been read; and in the affidavits, 


| apprehenfions are ſtated of a reputed cuſtom that theſe thirty-one 
| watermen areexempted from being impreſſed. Four inſtances, and 
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no more, are produced, whicharoſeatdiGerent times;andinreſpe 
of which this equivocal kind of fact is ſtated * that four per- 


ſons were prefſed, and that upon application from the lord- mayor 


to the admiralty, they were immediately, or ſoon after, diſ- 
charged. But what the nature of the application was, whether 
requeſted as a matter of favour, or demanded as of right, is not 
ſtated. If requeſted as a matter of favour, it would have been 
very extraordinary for the lords of the Admiralty to have refuſed 


it. Here, the application is an application of right, by an grder 


of court of the lord-mayor and aldermen, As to three of the 
inſtances produced, it is not aſcertained what they were; nor 
is there any memorandum or mention made of them in the ad- 
miralty books. As to the fourth, the man had fo little idea of 
a legal right to be exempted, that he offered to find another per- 
ſon to ſerve in his room: And this is the only inſtance where 
the court ſees the manner of the application. On the other 


hand, very ſtrong circumſtances, as to what has been the uſage, 


Wiſe from the inſtructions which are given to the officers em- 
ployed on the impreſs ſervice ; and which it would be un- 
pardonable in the admiralty to omit. In theſe inſtructions, every 
known and eſtabliſhed Jeg mode of exemption is expreſsly 
taken notice of and ſet out. In addition to this, it is ſworn by 
Mr. Stephens, in his affidavit, © that there never was any inſtruc- 
« tion given not to preſs the watermen of the city of London.” 
Tf it were a legal right, the city ſhould have inſiſted on having 
that right taken notice of in the inſtructions. Even particular pro- 
tections from the navy and victualling- office are taken notice of, 
but there is no mention of any proteCtion from the lord-mayor 
with reſpect to his watermen. There is no inſtance of any of- 
ficer upon the impreſs ſervice ever having paid any regard to 
a water · bailiff's certificate, nor any caſe produced where the 
city has taken it up as a matter of right, or inſiſted upon it as ſuch 
in a court of juſtice, Therefore, to give my opinion upon the 
caſe as at preſent ſtated, and upon the mere fact whether this 
exemption, as bere claimed, is or is not warranted by immemorial 
uſage, I cannot ſay it is. At the ſame time this opinion is with- 
out prejudice to any future evidence to be adduced in 1 
of the claim, if any ſuch can be furniſhed. 


WiLLEes Juſtice—Two things have been mentioned in the ar- 
gument of this caſe which I think it neceſſary to take notice of. 
Firft, that on the part of the admiralty it has been contended, 
that ths crowa by its prerogative cannot grant an exemption from 
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76 being preſſed. As to that, I apprehend the crown can grant 
— ſaqch exemption, or at leaft a protection from the duty impoſed. 


- Becauſe, in the crown alone lies the power of iſſuing preſs war- 


Tess rants. In thoſe warrants, inſtructions are given to the officers 


not to impreſs any perſon protected by the navy, victualling· office, 


&c. Even the officers themſelves grant protections: à fortiori 
therefore, if the officers and inferior boards can grant proteQiong, 
the crown by its prerogatiye is entitled to the ſame privilege, 
Secedly, it has been. inſiſted, that no authority leſs than an act 
of the legiſlature can grant an exeqption. With regard to that, 


jf the right of impreſſing was founded on an act of parliament, 


no authority leſs than that of the legiſlature could exempt from it, 
But this right i is founded on immemorial uſage, and though not 
ſpecially given by act of parliament, is recognized by many. 


Therefore, I am of, opinion, there may be an exception to it 


upon the ſame ground. —As to the claim of the preſent defend- 
ant, one objection is, that he is not entitled to the exemption, 
becauſe he was not in the actual ſervice of the lord-mayor at the 
time. But that is putting the queſtion upon a very great nicety 
indeed. He certainly was within the limits of the conſervancy, 
and ready to have ſerved, if called on duty. The principal point 
is, the nature of the uſage ſet up in ſupport of the claim ; whe- 
ther in point of fact, the evidence amounts to proof of an im- 
memorial uſage. As to that, I think the. evidence very weak, 
The affidavits in ſupport of the rule, are merely of the appre- 
henfions of ſome of the city watermen reſpecting their exemption, 
founded on the fact of their having heard that ſeveral perſons had 
been diſcharged; and the inſtances produced are but four in 


number. None of them however are ſtated to be claims of right. 
Of the four, only one inſtance js entered in the admiralty books; 


and that, upon the face of the anſwer given to the application, 
clearly appears to have been a requiſition of favour. As to the 
other three, no notice whatever is taken of them: Whereas, if 
they had been claimed and acquieſced in as a matter of right, 
it gs impoſſible but there muſt have been an entry of them in 
the admiralty books. The proviſions made by the ſtar. 2 & 3 
Pbiip & Mary, and the obſervations made on it by Mr. So- 
licitor General, have great weight with me. If any ſuch right 
had exiſted at that time, it was the duty of the city to have 
- aſſerted it, and to have ſeen that theſe men were properly pro- 


tected. As to the retainer itſelf, the only proof of it is the 


2 of the water-bailiff, who — of a due admi/ron. 
$"<, e 
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That implies that there is a book or entry of admiſſions. But 
no ſuch book orentry of admiſſions is produced. Nor is there 
any badge, livery, or regular ſalary fixed. In Charles the ſecond's 
time, upon a complaint by a peer to the houſe of lords of a 
breach of privilege in impreſling one of his watermen, the houſe 
refuſed to vote it a breach of privilege. As to the utility of theſe 
men, it is of no conſequence”: The lord-mayor can have little 
difficulty in finding watermen for the purpoſes in which theſe 
men are employed. Thereſore I do not think, there is any thing 
that ſufficiently pointꝭ out the nature of this ſervice or the uſage 
to be ſuch, as wy a foundation for the exemption and 1 


ſet up. 


emption is ſufficiently made out. If it were coextenſive with the 
power of preſſing, which depends upon immemorial uſage, both 
would ſtand upon the fame footing. But I think the evidence 
of the exemption in this caſe, as a matter of right, is very flender 
indeed. Only four inſtances have been produced; one of which 
clearly appears to have been aſked and granted as a matter of 
favour. Ina caſe of preſcription, any inſtance of aſking the 
thing as a favour, is (tronger than an hundred inſtances of uſage. 
Here there is no evidence of its having been allowed as à matter 


of right, Therefore I concur with the reſt of the court, in think · 


ing that the exemption is not ſufficiently proved. 


Per Cur. Rule diſcharged, 


THE END OF MICHAELMAS TERM. 
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e Rex 1 Mayor, ee and Capita Burgeſſes of 


Jon 23h. | AXBRIDGE. 
The ans? ron 9 2 againſt a mandamut to e John 
will not Gaisford to the office of town clerk, the corporation laid 


es Sn before the court, a very full and ſufficient cauſe for removing 


yang him; and that he himſelf had moſt poſitively and openly de- 
RY confyſed clared to the corporation, over and over in, that he would do 
_ rightlyre- no more of their buſineſs. 


ys ow The proſecutor's counſel admitted that thaw was fulfcient 


_ wotice at the cauſe of amotion; but objected that they had removed him, 


ume. - qvithout notice to appear and defend himſelf. 


Lord MansxitLD.—The court will not grant a party the at- 
ance of this prerogative ' writ, when it is acknowledged, that 
the corporation had very ſufficient cauſe to remove him ; and 
when they would undoubtedly remove him again, the very in- 
- Rant he ſhould be reſtored. Therefore let the rule be diſcharged. 


p Rule diſcharged. 
Fridey, * HarTLEy qui tam, verſus HookER. 
an Ne 
ph D 'HIS was an information qui tam exhibited in the ſheriff's 
ation qui coutt of the city of York, againſt the def-ndant for a 
the Akt, penalty of a firkin, for a fraud in weighing and packing 


8 Geo. 1- butter in the market of the city of York ; founded on the ſtatute 
c. 27. for a 


fraud in 5 Geo. 1. c. 27. for regulating the market of the ſaid city; 
weghing which ſtatute directs, * that if any firkin, &c. of butter ſhall be 


8 1 « faulty in quantity or quality, the owner ſhall be liable to the 


the ſheriff's © forfeitures in ſtat. 13 & 14 Car. 2. c. 262 By this latter ſtatute 


N me it is provided, “ That all offences ſhall be determined in the 


Nn R. by writ of habeas corpus um cauſes 1 
0 2 cc ſeſſions 
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& ſeſſions of peace for the county, city, borough, town or 1777. 
« liberty, or in the court of record of the city, town, or borough, 


.« wherein ſuch. offence ſhall be committed.” The defendant T2 tk. iy 


had removed the information into this court by writ of habeas Be 4 
corpus cum 'cauſs; whereupon the plaintiff moved for a pro- : 
 cedendo + and now, upon ſhe wing cauſe, Mr. Lee in ſupport of 
the procedendo argued, that this being a new created offence of 
which the court had no original juri/difion, the court could not, 
by awarding. this writ to remove the caule, give itſelf juriſ- 
dition: and cited Rex verſus Wright, 1 Bur. 543. Heſketh 
verſus Braddock, 3 Bur. 1,847. Comyns Dig. tit. Procedends. 
1 Sid. 296. 1 Lev. 14. 

Mr. Wallace, centra, contended, that the zeiten of this 
court could never be taken away but by expreſs words; and that 
there were no ſuch words in the ſtat. 8 Geo. 1. c. 27. or in the 

tat, 13 & 14 Car 2: c. 26. As to the caſes cited, they only 

prove that an indi&ment will not lie upon a penal ſtatute, for a 

new offence: And no doubt, where a new offence is created by 

ſtatute and a particular mode of puniſhment is preſcribed, it, 
muſt be purſued. But whexe this court has the ſame juriſdic- 

tion, and can give the ſame remedy (which is the caſe here), 

their juriſdiction is not taken away; And he cited the refolutioa 

of the judges in 1 Jones, 193. upon the ſtatute 21 Fac. 1. c. 4. 

feft. 1. Shoyle v. Taylor, Cro. Fac. 178. Rex v. Gaul, 1 Salk, 

372. Cre. Fac. 643, Caſtle's caſe. 

Lord MaxsrretD.—Suppoſe a writ of error had been brought, 
Would the juriſdiction be taken away in that caſe ? Mr. Lee. I 
ſhould think not. 

Lord MaxsFieLD.—That decides the queſtion. There is the 1ijurifdiai. 
cleareſt diſtinction that can be made. If a new offence is obe £ven 


to an infe- 


created by flatute, and a ſpecial juriſdiftion out of the courſe of rior court of 
common 


the common law is preſcribed, it muſt be followed. If not ſtriQtly ia gy a 


purſued, all is a nullity, and coram non judice ; and objections —_ — 


may be taken in any ſtage of the cauſe. In ſuch caſe there is no &:ruce, the 
occaſion to ouſt the common law courts ; becauſe not being an — 


offence at common law, but puniſhable only /ub mods, in the moved by 


particular manner preſcribed, they never could have juriſdiction. — 


But where a new offence is created and directed to be tried in an - _— 


inferior court, eſtabliſhed according to the courſe of the common pregiy 


law, ſuch inſerior court tries the offence as a common law court; ken away. 
decus, where 


ſubject to be removed by writs of error, habeas corpus, certiorari, tie ſtatute 


and to all the conſequences of common law proceedings. In — 22 


preſcribes a ſpecial juriſdiction not known to the common law. 
that 
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ts that caſe, this court cannot be ouſted of its juriſdiction without 

1777. ; 2 

expreſs negative words. Here it is clearly a common law pro. 

Ha#TLEY ceeding, and therefore the removal of it into this court follows 

Hook. of courſe. Frog: : a 

The other Judges were of the fame opinion. 

Per Cur. Rule for a procedendo diſcharged, 


1 TavLok verſus MiLLs and MAGNALL, 

alben Ur ſhe wing cauſe why a new trial ſhould not be granted, 
a bond who the caſe appeared to be as follows: This was an action for 
.d e; z money paid, laid out and expended to the uſe of the defendants, 
2 and was tried at the Summer Aſſizes at Lancgſter, 1776. The 
ruptey defendants Mills and Mag nail, were partners with one Baile; 
| — pz: and in order to raiſe money the partnerſhip had entered into 
principal, is bonds. In the year 1765, Bailey withdrew from the partner. 
by the ces hip 3 and wiſhing to be diſcharged from theſe bonds, application 
| e was made to the plaintiff to become ſurety inſtead of Bailey. He 
ol the bond did fo. Upon which the former bonds were delivered to Baily 
= = ar to be cancelled, The bonds became due; then the defendants 
became bankrupts, When the obligees had got as much as 
they could from the partnerſhip eſtate, and which amounted to 
no more than 65. in the pound, they came upon the plaintiff for 
the reſidue, He accordingly paid it; and then brought his ac- 
tion for money paid, laid out, and expended, -At the trial an 
objection was made that the bonds were not executed by May- 
nall; in anſwer to which, an affidavit was produced by Magall, 
in which he admitted he was liable as well as the reſt, and would 
have executed the bonds if he had been in the country at the 

time. Upon this, the jury found a verdict for the plaintiff, 
The cauſe was argued laſt term by Mr. Wallace and Mr. Lee for 
the plaintiff, and by Mr, Dunning for the defendants: And two 
queſtions were made; 1ſt, Whether a ſurety in a bond, who 
pays the debt after a commiſſion of bankruptcy iſſued againſt his 
principal, can maintain an action againſt his principal for the mo- 
ney [d paid, the bond being forfeited befox: the bankruptcy, and 
the principal in poſſeſſion of his certificate? 2dly, Whether the 
defendant Magnall was liable, not having executed the bonds? 
With reſpect to the latter queſtion, the court, upon a \ «;geſtion 
that the affidavit of Magnall was a ſurpriſe upon him at the trial, 
ordered the cauſe to ſtand over to this term. Upon the firlt 
queſtion it was argued in ſupport of the verdict, that the plaintiff 


not having paid the debt till aſcer the bankruptcy, clearly could 
| = 
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not have been admitted a creditor under the commiſſion : be- 1999. 
cauſe he could not ſwear that the defendant was juſtly and trul 
indebted to him before the date and ſuing forth of the a | 1 3 
fon: And the caſes of Chilton verſus Wiffin, Trin. 8 Geo. 3, Mikes 
C. B. 3 Wilſ 13- Goddard verſus Vanderbeyden, Ibid. 12 Gee. 3. 
C. B. 3 Will. 262. fince reported alſo in 2 Blackft. Rep. 794 
were cited, 
For the defendants contra, it was contended, that the debt 
being due to the obligees, and the penalty forfeited at the time the 
commiſſion iſſued, was compleatly diſcharged and done away 
by the certificate. If fo, the ſubſequent payment by Taylor 
could not revive the debt, and give a new cauſe of action to him 
2s à new creditor. That the operation of the certificate as de- 
clared by the ſtatute was, to diſcharge the bankrupt from all his 
then debts; not from all his then creditors. But if, when diſ- 
charged from an action by one creditor, he were to remain liable 
at the ſuit of another for the /ame debt, it would in effe be no 
diſcharge at all. Beſides, in this caſe, the original creditors. 
had attually received a dividend from the defendant's eſtate of 
64 in the pound, and there might be a proſpeQ of more. If ſo, 
the plaintiff ovght to reſort to the commiſſion, and to ſtand in the 
place of the original creditors : but, as againſt the defendants, he 
was clearly barred by the certificate. Upon this ground, the court 
ſeemed clearly of opinion againſt the new trial; and that the 
certificate, though it was a diſcharge to the defendants as againſt 
the original obligees who had ſcught relief under the commiſſion, 
yet was clearly no bar to the plaintiff's demand, which accrued 
ſubſequent to the commiſſion. But they ordered it to ſtand over 
upon the ground of ſurpriſe. When it came on again this day, 
this latter ground ſeemed to be abandoned and the firſt only 
relied on. _ . 


Mr. Dunning and Mr. Wife for the defendants 1 Wallacy 
for the plaintiff. 


Lord MaxsFitLD.—When this cauſe came on laſt Mah the 
court gave an abſolute opinion upon this point, and diſpoſed of 
it; they only gave leave for the defendant to file an affidavit 28 
to the matter of ſurpriſe that was ſuggeſted, and to argue it 
upon that ground if he thought proper. But ſuppoſing the 
queſtion flill open, I continue of the ſame opinion: And this 
Caſe is not harder than every other caſe of a debt ariſing after 
bankruptcy upon a pre-exi Ming ground. At the time of the bank- 
ruptcy, the defendants were not indebted to Tay/zr: He clearly 
the:efore, could not come in as a creditor under the commiſſion. 
He 
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179t- He mas not damnified at that time: And till damnified (which 
| he could not be till he had been called upon and had paid), he 
2 7 could not bring an action. He did not. pay till after the com- 
Mrs miſſion iſſued. Conſequently, his whole damage and cauſe of 
. action aroſe after the banbruptey; and therefore could not be 
diſcharged by the certificate. So the caſe ſtands as to the plain- 
tiff. With reſpect to the money received by the original cre. 
5 ditors under the commiſſion, it is a diſcharge of ſo much of the 
debt; and the ſurety is only liable for the remainder: Conſe. 
quently he can recover no more againſt the defendants. But as to 
bat, he is a new creditor, and therefore is not barred by the 
' certificate. It feems to me an extremely clear caſe, and not dif- 
ferent from any where the cauſe of action, though it ariſes after 
the bankruptcy, is founded on a pre-exiſting ground, 
IF Alon, Willis, and Aſoburſt Juſtices, were of the ſame opinion. 
AF LY: Rule for a new trial pages 


| , * 4 5 . t 1 


; . $ 3120 „Eater et al. werſin SCLACCALUGA. 


©. diſcharged out of cuſtody upon filing common bail. He 

[had been diſcharged under the inſolvent debtors' act 16 Ges. 3 
c. 38. and afterwards held to ſpecial bail for a debt accruing /ub- a 
ſequent to the 22d of January 1776, viz. in May following, « 
Mr. Dutining admitted, that by ee. 33. no perſon diſcharged 64 
under this act, could be arreſted for any debt contracted or grow- 40 
ing due before the 224 of January 1776. But the legiſlature, a 
ſoreſeeing a caſe might happen, where a party might be indebt- 1 
ed for a cauſe of action ſubſequent to that time, had by the 7 
next ſection (34) expreſsly provided, * that no priſoner ſhoull 00 
« be diſcharged of any debt ſubſeguent to the 22d of Fanuary tl 
| 8 1776: And if any priſoner ſhould ſtand charged with debts N 
& previous, as well as ſubſequent, to that day, the juſtices 7 


( 

| i 

R. 3 950 cauſe againſt the defendant's being b 
0 

0 


& ſhould diſcharge him as to the previous debts, and remand hin 
« for all debts he ſhould ſtand charged with in cuſtody ſubſe- 4 
& quent to the ſaid time.” That here the debt, though in- 
curred previous to the defendant's being diſcharged, was uot 
{1 contracted till long aſter the 22d of January; therefore, could 
not be diſcharged under this act: And WT the de- 
fendant was NO held to bail, * 


S Y & } T . 


2 


ART TERM 1) Crone III. B. R. 
Mr. Howorth, contra, ſaid, the doubt in this caſe aroſe upon 


528 
1777. 


the 22d ſection of the ſtatute; by which it was enacted, “ thatꝗ 


'« the creditors of any perſon diſcharged under that act, may 
« c<mmence any ſuit againſt ſuch priſoner for the recovery of 


EnnsT 
co al. 


« any ſum which ſhall be due at the time of his diſcharge, but ſhall Sctacca- 


« not hold ſuch priſoner to ſpecial bail.” That theſe words 


« at the time of his diſcharge” meant to include all debts due at 


LUGA. 


that time; and therefore, this being confeſſedly a debt previous | 
to the defendant's diſcharge, the plaintiff, by the expreſs words 
of the act, was precluded from holding him to ſpecial bail. He | 


therefore prayed the rule might be made abſolute. 

Lord MANSFIELD. Nothing can be clearer than this caſe. 
The act does not mean to diſcharge any debt contracted after the 
22d of January 1776. The legiſlature has expreſsly drawn the 
line there. Here the debt, though contracted before the defend- 
ant's diſcharge, was ſubſequent to the 22d of January: Clearly 
therefore he might be held to ſpecial bail. 


As rom, Juſtice.— It is plain, upon looking i into the different 


clauſes' of the act, that the juſtices have no power to diſcharge 
from any debt due after the 22d of January. The words of 
the 33d clauſe are, c that no perſon ſhall be arreſted for any debt 
« contrated before the 22d of January, 1776.” The 41ſt 
clauſe makes it ſtill clearer, A man might be charged in 
cuſtody, but not in execution. The act therefore, reciting 
* that certain evils have ariſen from the future effects of debtors 
« being made liable,” provides, © that ſuch future effects only 
&*& of ſuch perſons as are there particularly mentioned ſhall be 
© liable to be taken in execution.” Another caſe might happen; 
a man might not be charged at all, therefore, the 42d clauſe 
ſays, “if any action ſhall be commenced after ſuch. time, you 
& ſhall not impriſon the debtor's perſon, nor proceed againſt 
« any effects not mentioned in the antecedent clauſe,” All 
theſe clauſes clearly relate to debts previous to the 22d of Janu- 
ary only. But here the debt accrued ſubſequent to that time.— 
Therefore the rule muſt be diſcharged. 

WiLLEs, Juſtice. — On the laſt day of laſt term I had ſome 
doubts, but now I am ſatisfied. 

ASHHURST, Juſtice. —I am of the ſame opinion. 

Per Cur. Rule diſcharged, 


, 


\ 
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1 of de 
Same dy, 3 CuanrER verſus JAQUES et al. 


Aﬀidavit in TEE came before the court on a rule to ſhew cauſe why 
3 the defendants ſhould not be diſcharged upon filing com- 
a defend - mon bail. They had been held to bail in an action of trover 
2 upon an affidavit, in which the plaintiff ſwore, * that the de- 
28. « fendants (in number ten) had poſſeſſed themſelves of divert 
« divers « goods, belonging to him the plaintiff, and had refuſed to de 
% goods be- «© {;ver them up ; and that they or ſome of them had converted and 
«tothe © diſpoſed of them to their own uſe.” —Mr. Dunning who 
5 plaintif, - ewed cauſe inſiſted, that if the latter words * they or ſome of 
ne « them, Ec. were ſtruck out, the other part of the affidavit was 
1 — ; ſufficient to hold the defendants to bail ; it being poſitively 
f «and — ſworn that the goods were in their poſſeſſion, and that they had 
„b all refuſed to deliver them up. 
"OSD Me: Mansfield and Mr. Morris in ſupport of the rule inſiſted, 
Arad that converſion being the gif of the action, the words * they or 
« v_ = « ſome of them” were not ſufficiently preciſe to hold the defend - 
* le,” is ants to bail; and if not, the other words alone clearly were not 
ſufficient ; poſſeſſion and refuſal being only evidence of a conver- 
; foholdto gon. Mr. Morris added, that ſuppoſing the other words would 
have been ſufficient alone, yet being rendered uncertain by what 
| followed, the whole was bad; and cited 4 Bur. 2,126. Cham- 
pion verſus Gilbert, to that purpoſe. 

Lord MaxsFitgLD.—The only queſtion is, upon the particular 
words of the affidavit. The plaintiff ſwears poſitively, that al! 
the defendants have poſſeſſed themſelves of the goods, and that 
they have all refuſed to deliver them up: Which is of itſelf a 

ce.onverſon. They could not have refuſed to deliver the goods 
up, unleſs they had been demanded; and if all the defendants 
did not refuſe to deliver them up, the plaintiff is perjured. The 


OI words © that they or ſme yf thaw have courertee” 
Let the rule be diſcharged. 
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Rex verſus MonDay. 


Tus was an Information in nature of quo warrante againſt 

che defendant z to ſhew by what authority he exerciſed the 
office of alderman of the borough of Port/mouth. The defendant, 
by way of plea, ſet forth a charter made in the 13th year of Car. 


530 
1777. 


—ä _ — —— ww— 


Saturday, 
Jan. 25th, 


1ſt: And that he was duly elected under the charter, At the 


trial, the jury found a ſpecial verdict, the material facts of which 
were as follow: “That by a charter made in the 13th year 
« of Charles the 1ſt, the mayor, burgeſſes, and inhabitants of 
“ Portſmouth were declared to be incorporated by the name of 
« the mayor, aldermen, and burgeſſes of the ſaid borough, and 
te were to confiſt of a mayor, twelve aldermen, c. That after 
© nominating the firſt mayor and twelve aldermen the charter 
« provided for the future election of the mayor and aldermen ag 


« follows : That the mayor, aldermen, and burgeſſes for the pie&ion of 


« time being, or the greater part of them, from time to time, 
% may, and hall have power and authority yearly, on every 
« Monday ſevennight before the feaſt of St, Michael the Arch- 
« angel, to aſſemble themſelves together or the greater part of 
them at the Guildhall, Cc. and to continue there till they, or 

« the greater part of them then and there aſſembled, ſhall my 
« and elect one of the aldermen of the borough, c. to be 


the mayor, 


© mayor of the ſaid borough.” That if at any time it ſhould Flection of 
« ſo happen that any-One. or more of the aldermen of the ſaid EN” 


« borough for the time being ſhould die or be removed, that 
te then and ſo often it ſhould be lawful for the mayor and the ref 
of the aldermen for the time being, or the greater part of them, 
« to elect or prefer one or more others of the burgeſſes of the 
« ſaid borough for the time being to be an alderman, or alder- 
« men of the ſaid borough, &c.” The ſpecial verdict then 
ſtated, that from the time of the granting and acceptance of the 
ſaid charter, whenſoeyer it has happened that any alderman hath 
died or been removed, the mayor and all the other aldermen, 
or the major part of them, have aſſembled themſelves together, 
Te. and have concurred; and have uſed and been accuſtomed to 
concur, in ſuch election. That on the 3d of May, 1775, there 
was only a mayor, viz. Philip FVarlo, and five aldermen, vis. 
Sir Edward Hawke, John Carter, Edward Linzee, T. Whites 
and . White, and no more ; the ſeven remaining offices being 

vacant 


- 
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| 1777. "vacant: by death. That on the ſaid 3d of May, 1775, Phtty 


* Park, John Carter, Edward Linzee, T. White, and V. White, 


—_ 


(the ſaid Sir Edward Hawke being abſent and reſiding without 


Moxpar. the reach of ſummons,) aſſembled themſelves at the Guildhall for 


the Purpoſe of electing ſeven burgeſſes to fill up the vacancies. 
That previous to any election being had, 7. Carter, T. Whit, 
and V. White proteſted againſt the meeting. That Vario the 
mayor called on Carter, and the two Whites, to nominate proper 
perſons to fill up the vacancies, which they then omitted to do; 

that thereupon Varb the mayor, and E. Linzee delivered in a li 
of ſeven perſons, of which the defendant Monday, who was duly 
qualified, was one: That two, viz. Yarl the mayor, and Linze 
one of the aldermen ſo met, elected theſe ſeven :. But that the 


other three aldermen, viz. Carter and the two Whiter, proteſted 


and voted againſt them. That Monday was placed firſt on the 
lit; as being the propereſt perſon to be ſenior alderman, That 
then Carter and the two Whites delivered in a lift of ſeven other 
burgeſſes; upon which Yarlo and Linzee made an objection to 
three of them, for not having taken the Sacrament ; and to thre 
others, for nen-reſidence ; both which grounds of objection were 
Bnown to Carter and the two Whites at the time of the election. 
That in other reſpects the above fix perſons were all duly qua- 
lißed; and that Goodzvin, who was the ſeventh, was qualified in 
every reſpect whatſoever. Six iſſues were taken on the plea: 
The queſtion on the ſpecial verdi& aroſe upon the fourth and 
fixth ; the other four were found for the defendant. 


Mr. Serjeant Gree for the plaintiff, after ſtating the ſpecial 
verdict as above, argued as follows: The queſtion is, Whether 
the defendant Monday was duly elected? That queſtion depends 
upon the conſtruction of the charter; whether the words * the 
greater part of them,” in the proviſion relative to the election 
of aldermen, means a majority of the mayor and aldermen then 
in being, or a majority of thoſe preſent at the time of election. 
J ſhall contend they mean a concurrent majority of the then exifl 
ing body of mayor and aldermen. If I am right in this conſtrue- 
tion, there is an end'of the queſtion ; for it appears by the ſpe- 
cial verdict, that the defendant was not choſen by a majority of 
the exi/fling body. But ſuppoſing the conſtruction ſhould be (a8 
contended on the other ſide,) that a majority of the mayor and 
aldermen preſent may elect; ſtill I ſay, the defendant was nt 


duly elected. 1ſt. The election muſt be by a concurrent majority 
of the then exiſting body. The words of the chatter are, © ma- 
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te for pars eorum.” Theſe wards have been diferently « conſtrued 1777. 
in different charters. They may, from the neceſſary conſtruction — — 


of ſome charters, as applied to an indefinite body, mean a ma- 


Rx 
ver 


ferity of thoſe preſent ; as applied to a definite body, a majority of Mon pax. 


the exiſting body at that time. But here, I ſay, from the neceſ- 


ſary conſtruction of the words of the charter, ſupported by N 
conſtant tage, the majority of the exiling bedy of mayor and 


aldermen muſt concur in the election of an alderman. This is 
apparent, iſt from the direction telative to the election of the 
mayor. The corporati on is to conſiſt of a mayor, twelve alder- 
men, and an indefinite number of burgeſſes. The mayor is to 
be choſen by the indefinite number of mayor, aldermen, and 
burgeſſes; and for this purpoſe the charter direQs, „that the 


i mayor, aldermen, and burgeſſes, or the greater part of them, 


© ſhall: have power and authority to aſſemble themſelves, or the 
« greater part of them, at the Guildhall, on a certain day, and 
te to continue there, till they, or the, greater part of then, there 
« then aſſembled, ſhall name and elect one of the aldermen to 
te be mayor. 80 that, where the charter intended the election 
ſhould be by the majority of thoſe aſſembled, it has directed it in 
expreſs terms. But in the clauſe which preſcribes the mode of 
electing the aldermen, the direction is, “that the whole exiſt- 
c ing body or the major part of them ſhall elect.“ The differ» 
ence therefore is preciſely marked; and the inference from it is 
deciſive. For if the charter had intended that both eleQio: s 
ſhould be by the majority of thoſe aſſembled, it would have made 
uſe of the ſame words in both caſes. -I agree, if the ſage had 
been the other way, it might have afforded a ground fot the 
court to favour the conſtruction which the defendant contends 
for: But hete it is expreſsly found, that ever ſince the accept» 
ance of the charter, the uſage has conſtantly been, for the 
majority of the mayor and aldermen for the time being, ro con- 
cur in the election of an alderman, Beſides; this is a corpora- 
tion by preſcription : So that the charter may have been accepted 
in part, and rejected in part: And if ſo, this uſage may have 
been anterior even to the charter. Therefore, ſuppoſing it not 
to be evident upon the face of the charter itſelf, that the major 
part of the exiſting body of mayor and aldermen ought to con- 
cur, the uſage puts it beyond a doubt, that they mit concur. 
If I am right in this part of the caſe, there is an end of the 
queſtioa. But 2dly, ſuppoſing the election may be by a majzrity 


of the greater part of the exiſling body then preſent, it is not pre- 


Vol., II. 1 tended 
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1777. tended on the other fide that the defendant Monday was elected 
1 ——— by more than wo. Now there were five members pręſeni. 
. — 4 Therefore, even in that way of ſtating it, the defendant clearly 
Honvar, had not a majority. But to this it will be anſwered, %, that the 
three could not invalidate the election by the ue, but by voting 
for ſome other perſons who were eligible. In reply, I ſay, they 
did i For they voted for a liſt of ſcyen, of which the defendant 
was not one. I am aware that as to three of theſe feven it will 
4 be objected, that the votes in their favour were thrown. away, | 
" becauſe they were nen reſident, and the electors apprijed of the 
fact at the time. As to that, reſidence previous to à perſon's 
being elected alderman is not required by the charter. The al- 
dermen are to be elected out of the burgeſſes: And when elected p 
Aldermen, the charter directs that they ſhall be reſident, under F 
certain penalties and fines impofed. But as burgeſ/es, previous to n 
their becoming aldermen, they are under no obligation whatever t 
to refide : Conſequently, abſence can be no diſqualification. p 
The next objection made to this liſt is, that three others had a 
5 not received the ſacrament within a twelve · month preceding the 1 
5 election; and that the eleQors were likewiſe apprifed of this a 
f fact. But I ſubmit that by the ſtat. 5 Geo. I. c. 6. ſe. 3. it is ſt 
plain, the election is widable only, on that account, and ] te 
void For by the words of that act it is provided, ** that if the at 
ce party be not removed, or a proſecution commenced within fi» co 
« months, no incapacity or diſability ſhall be incurred And fo on 
it was expreſsly decided in Crawford v. Poxvell, 2 Bur. 1,016, 
| If the election is only voidable, theſe perſons had certainly an 
| Inchoate right, which might afterwards be perfected. Moſt clear Wi . 
1 therefore, the deſendant could not be elected at that time; bl: 
* becauſe no man can be elected de bene eſe. But 3dly, allowing * 
for a moment that the fix perſons objected to were ineligible, ſe, 
the /eventh, whoſe name is Goodwin, ſtands unobjected to: His th 
election therefore was indiſputably good. If fo, how is it pob I. 
ſible that any one of the ſeven perſons propoſed and voted for by 10 
| the tuo only, can be ſaid to be duly elected ? For they were all th 
=. voted for uno flatu; not ſeparately, and diſtinctly, one after the if 
3 other; but together and at one and the ſame time. Who then re) 
ſhall ſay wvhich of the ſeven ſhall be excluded, or which fix fhall * 
be elected with Goodwin ? It is impoſſible ſuch an election can d. 
de good. Again, taking it that hre only out of the „ ob- in 
jetted to by the other fide were ineligible, there muſt be four 
WWW the 
greater 
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greater. There could have- been no means of deciding who 


ting them all up again, which was not done, Therefore upon 


« part corum”” be interpreted to mean the majority of the exiſt- 


ing body, or the greater part of the members preſent, the de- 
ſendant clearly «vas not duly elected. 


St OY , - com. 


on 


5 Mr. Buller contra for the defendant, As to the alage, no 
L ſuch uſage was ever ſtated in a ſpecial verdict before, nor can 
4 it have any thing to do with the conſtruction of the charter. It 
s only proves that the corporation hitherto have always acted for 


the beſt, and been unanimous in the choice of the perſons 
elected. In the preſent caſe, three of the members have en» 
deayoured to obſtruct the election. They were called upon to 


AR. * 


2 S 2 


the tuo other members preſent, nominate a liſt of ſeven, and 


N. proceed to election. Inſtead of voting, the three proteſt both 
14 againſt the election and the elected. But it is ſettled that the 
5 mere diſſent of the majority, will not invalidate an election by the 
| 


minority, unleſs they vote for ſomebody elſe. - The ſpecial verdict 
ſtates, that they did vote for other perſons. But I ſhall con- 
tend that theſe perſons, wert to their knowledge incapacitated 
at the time. The queſtion therefore is, Whether the three 


fu © = & = © 


cancies with proper and eligible perſons ? 


words © major pars corum. With reſpeCt to that, the firſt 
thing to be inquired into is, Whether there was a legal aſſem- 
bly? Now, I admit that by the charter the majority of the 
exiſting body muſt meet; and here all but one met. The aſ- 
ſembly therefore' was legally conſtituted, If ſo, it is ſettled, 
that the majority of the body, legally met, have a right to ele. 
This reduces the caſe to the fact of the election itſelf. But rf, 
al the ſpecial verdict, nor is the aſſertion warranted in fact. But 
if it were, a corporation cannot accept a charter in part and 
reject it in part; but muſt receive or refuſe it in foto. And ſo 
Wit was expreſsly decided in the caſe of Tarmouth. The queſtion 
then is, Whether the three could, by the proceedings ſtated 
in the ſpecial verdict, prevent the other t from filling up 
the yacancies? I ſhall prove from a variety of authorities that 
ibey could not. iſt, It is clear upon the face of the _— 

12 at 


TAT K 


nominate proper perſons, which they refuſed to do: Upon this, 


could by ſuch conduct prevent the Ie from filling up the va- 


Much argument has been made upon the conſtruction of the 


ab to this being a borough by preſcription, it is not ſo ſtated in 
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ſhould be excluded, or who ſhould remain elected, but by ſet- —— 
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either conſtruction of the charter, whether the words “ major Monvars 
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1777. 


| —— reſidents ; diſſenters, and had not taken the ſacrament. With 


werſus 
MonDay., 


livering the judgment ſaid, “ The ſtat. 13 Car. 2. c. 12. 1500 


abſent himſelf from the borough, There will always be uf. 


is ill, one of the aldermen muſt act as his deputy: They ate 


HILARY TERM 17 Gronas ni. 8. . 
that they knew of the incapacity of the PH 3 that they were gen. 


reſpect to the non-reſidents it has been aſked, how it appean 
by the charter that non-reGdence is a diſqualification ? I anſwer, 
that though the charter, does not expreſsly provide that every 
burgeſs ſhall reſide, it does not follow that every burgeſs is to 


ficient who do reſide, and they are the perſons who ought to 
be choſen. As to the. aldermen, the charter and all the cir 
cumſtances ſhew, that they muſt be refident. If the, mayer 


the judges of record, they are to hold the courts, Cc. in ſhort, 
they are to perform various requibtes, all which ſhew-they mul 
reſide. And by law they ought to do fo. In 4 Med. 36. ity 
laid down, * that every alderman ought to be a citizen and 
% inbabitant of the city where he is an alderman :” and in 
Comb. 197. S. C. Eyre Juſtice fays, „ refidence is incident u 
« the duty and place of an alderman.” Carthew 227. Vaughn 
v. Lexvis, S. P. If ſo, non- reſidence is a cauſe for not admitting 
an abſentee to be alderman: For in 5 Co. 58. it is laid down, 
« that whatever is ſufficient cauſe to deprive an- incumbent i ö 
« a good cauſe to refuſe him.“ 

As to the three who had omitted to take the facrament, tht 
ſtat. 13 Car. 2. c. 12. expreſsly enacts, * That no perſon ful 
« be choſen who has not received the ſacrament within a twelre- 
« month preceding the election; and in default of doing fo, tit 
« election ſhall be void. And ſo it was determined in Ham 
fon verſus Evans,* 5th Fuly 1762. 

That was an aCtion of debt on a Wy 9 brought by th 
chamberlain of London, againſt the defendant for not accepting 
the office of ſheriff, The defendant by way of plea tated, thi 
he was a difſenter from the church of England, Nod had alway 
attended the adminiſtration of the facrament according to tit 1 
forms of his own religion, and that he could not i conſcin 
receive it according to the rites of the church of England. 
queſtion was, Whether he was liable to the penalty of the | ons 
law or could ſerve the office? Lord Chief Juſtice Wilmot in d 


only addreſſed to the elected, and a prohibition upon then 
but 'a prohibition laid down to the elefors, if they hu no 
notice: The legiſlature has commanded them not to 2 
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0 n becauſe he ought not to be truſted, And 1999, 
« Fvans, by refuſing to take the ſacrament, has negatived the 
election.“ Both the ſtatute, therefore, and authorities Tay the * : 
eleftion is void: Conſequently with reſpeC to any legal effe c or Moser. 
operati6n, it is as if there had been no election. But it is ſaid, | 

this objeCtion is aided by the ſtat. 5 Geo. 1. c. 6 ſe. 3. and the 

election by that act is rendered voidable only, and riot 44 That 

ſtatute however has no relation to the preſent caſe: It applies 

only to perſons who are in actual poſſrſſion of the office, and 

was made to quiet ſuch poſſeſſion, if no legal remedy was pur- 

ſued within a certain time: And upon that ground it was that 

the caſe of Crawford verſus Powell was decided. But theſe per · 

ſons never were in poſſeſſion of the office: The objection was 

made at the time of the election; therefore the ſtat. 5 Geo. 1. 

e. 6, could not vary the operation of the ſtat. 13 Car. 2. And 

ſo Lord Chief Juſtice Wilmot (aid in Harriſon verſus Evans. 

If the fx were diſqualified, and the corporation were previ- 
ouſly appriſed of their incapacity, the only remaining queſtion 
is, Whether the rwe had a power to elect, and whether the per- 
ſons choſen by them were duly elected? It is aſked, which fix 
of the other liſt ſhall be ſaid to be duly elected with Goodwin ? 

As to that, when there are fix vacancies, and fix candidates 
propoſed, and each candidate is choſen to fill the vacancy that 
correſponds to the order in which he ſtands upon the liſt, it is 
the ſame thing as if each had been elected ſeparately. The 
ſpecial verdict ſtates that Monday ſtood firff upon the liſt, as 
« being the propereſt perſon to fill the office of ſenior alderman.” 
If therefore | can ſhew, either from principles or authority, that 
the tue who voted for him had a power to ele, there can be 
no doubt of his being duly elected. Two requiſites are neceſſary 
to make a good election. 1. A capacity in the electort. 2. A 
capacity in the elected: And unleſs both concur, the election 
is a nullity. With reſpect to the capacity of the elefors, their 
right is this: They cannot ſay there ſhall be no election; but 
they are to ele; therefore, though they may vote and prefer 
ene to fill an office, they cannot ſay that ſuch a ore ſhall not be 
preferred; or, by merely ſaying, * Ve difſent to every one pro- 
« poſed,” prevent any election at all. Their right confiſts in an 
affirmative, not a negative declaration. Conſequently, there is 
no effeCtual means of voting againſt one man, but by voting for 
another; and even then, if ſuch other perſon be unqualified, and 
the clactor has notice of his incapacity, his vote will be thrown 


1 3 away. 
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— 4 Who was a qualified perſon, and ten for the defendant, who wu 
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away. The firſt caſe ypon this point, is Revs verſus By. 
cawen, Paſech. 13 Ann. B. R. There ten voted for Roberti, 


incapacitated on account of non inhabitancy. Lord Chief Jul. 
tice Parker and the whole court held, © that the votes given for 


ce the latter were thrown away, and Roberts duly elected.“ Tha 
was the caſe of an equal number : But a minority docs not vary 


it. For in Rew v. Withers, Paſch. 8 Ges. 2. B. R. five voten 
out of eleven,. voted for the defendant upon a ſugle vacancy of: 
burgeſs for the borough of Wefbury : Six others voted for tw 
perſons jointly : And the court held, that the double votes were 
abſolutely thrown away. So in Taylor verſus mayor of Bath, 
Mich. 15 Geo. 2. B. R. Twenty-eight electors being aſſemblec, 
14 voted for 4. 13 for B. and one for C. A. who had the 14 
votes was unqualified, and his incapacity. known to the electon 
at the time. Lee Chief Juſtice, in his direction to the jun 
ſaid, that the votes ,given to 4. with notice of bis incapacity, 
were thrown away. It aſterwards came before the court, when 
Lee, Chief Juſtice, compared it to the caſe of voting for a dead 
man, and held, that B. who had the 13 votes vere duly elected: 
And Page Juſtice ſaid, © That in ſuch caſe a minority. of tw 
« only would have been ſufficient to elect the other candidate,” 
The ſame doctrine is laid down in Olatnow verſus Wainwright, 
2 Bur. 1,019 —Here it is expreſsly found, that the bree konev 
of the incapacity of the / perſons now objected to; therefore, 
their votes as to them are entirely thrown away. If ſo, the right 
of election being in the majority of the mayor and aldermen fe 
the time being, and ſuch majority having met, the aſſembly wa 
duly conſtituted ; and the election of the defendant, though by 
z minority, was clearly a good election, 

Lord. MansFiELD.——lIs there any caſe where the charter has 
directed the election to be by the majority of the body, in which 
it has been held that a Jeſs number than a majority of the 
whole corporate body can elect ? For inſtance, ſuppoſe the 


corporate body conſiſted of twelve; and two were dead. I; 


there any inſtance where the charter has ſaid the election ſhall 
be by a majority of the body; in which it has been held that ſin, 
which are- a ener the remaining ten, were ſuſſicient to 

elect ? 
As rom Juſlice. In the caſe of Rex verſus Reeſe, and Rex verſus 
Newſham, common council man of Carmarthen *, it was clearly 
| | lerftood 
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anderſtood that if the major part of the corporation had been 1777. 

dead, it would haye been in fact diſſolved, or at leaſt thoſe, wo 

ſurvived could not have aſſembled for the purpoſe of an election. — 

But here the words ſeem to confine it to a majority of the mem. Mena. 
bers for the time being. 

Lord Maxer 1E. The general queſtion is, Whether the. 
defendant Monday was duly elected an Alderman ? That depends 

upon two particular queſtions: iſt, Whether the aſſembly was 
duly couſtituted according to the directions of the charter, for 
the ee an election ? adly, If it, were, Whether the body 
ſo aſſembled have proceeded duly and regularly to the election of 
the defendant? As to the firff, it has been argued on both ſides, 
that a majority of the mayor and aldermen for the time being, are 
ſufficient to conſtitute the aſſembly; though they do not make 
a majority of the whole corporate body appointed by the charter, 
Therefore I will not ſtart a point not agitated at the bar, when 
the conſequences might tend to a diſſolution of the corporation. 
I will take it for granted, that a majority of the mayor and 
aldermen for the time being, was ſufficient to conſtitute the cor- 
porate aſſembly : And the fact found by the ſpecial verdict is, 
that the majority of thoſe in being did meet. When the aſſem- 
bly are duly met, I take it to be clear law, that the corporate 
act may be done by the majority of thoſe who have once regu- 
larly conſtituted the meeting. The remaining queſtion is, 
Whether the def-udant was duly choſen by a r of * 
perſons fo aſſembled ? 

There are different kinds of elections: Eledions r 
parliament, verderors, corporators, Cc. and different queſtiong 
may ariſe out of each. Therefore, they muſt not be cotifounded 
together: And the preſent caſe mult ſtand upon its own circum. 
ſtances. Upon the election of a member of parliament ar a ver- 
deror, where the electors #w/f proceed to an election, Becauſe 
they cannot ſtop for that day, or defer it to another time, there 
muſt be a candidate or candidates: And in that caſe, thers is 
no way of defeating the election of one candidate propoſed, but 
by voting ſor another, But in n the buſineſs of corporations, ir 
is a different thing. . 

This is a motion in the ſhape and under the name of a propo- 
falmade to the body, by the mayor, who is the preſiding officer, 
with the concurrence of one of the aldermen. But the eſſential 
part-is, that-it is made by the mayor, and he propoſes ſeuen perſoris | 
together in one liſt to fill up ſeven vacancies. The queffion 
14 put 
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* 
Py put, upon theſe ſever vtefous ſo propoſed, i is not, which omen 


mall be elected aldermen, but whether the ſeven ſhall be alder- 


Rex. men The only anſwer to be given to ſuch a queſtion i is, yes or 
Mopar. no. Suppoſe he had put it upon an individual. 4. 1 propoſe 


wk S. Is it your pleaſure that J. 8, ſhall be choſen alder. 
e man ?” The anſwer mult have been yes or no. It is not a 
queſtion which of tuo candidates ſhall be preferred: but whether 
theſe ſeven perſons ſo propoſed ſhould be choſen. Upon that 
motion there is a majority againſt them both in Jubflance and 
em. That makes an esd of the whole, and renders it unne. 
ceſlary to go into the reſt of the caſe. But I will juſt obſerve 
upon it. Wnat fort of an election is this where the mayor 
propoſes feven perſons at once ? The eleCtors might be inclined 
to vote fot one, two, or three of them, and againſt the others 


therefore they ought to have been put up in a regular way and' 


polled for, one by one, and yes or 10 ſaid to the propoſal of each 
reſpectively. Such a complicated cafe never - exilted before, 
And what have the majority in fact done? They have voted for 
ane, who is clearly well qualified, and duly choſen, 80 indeed 
are three more to whom in fact there was no folid objection; 
for non · reſidence is no objection under this charter, If the doc- 
trine we have heard to- day reſpecting non-refidence were to ob- 
tain, it would be of very extenſive conſequence indeed ; and 
perhaps ſhake the conſtitution of half the boroughs in the king- 
dom. We all know that in /ome boroughs, reſidence is a prece- 
dent qualification. In fifty others it is not. Here, it is not a 


precedent qualification for a burgeſs to be elected an alderman- 


All the charter requires is, that after he i; elected, he ſhall be 
reſident 4s to the objeCtion to the three others, becauſe they 
had not taken the ſacrament according to the rites of the church 
of England, I incline to Mr. Buller's reaſoning, that the ſtat. 
$5 Ges. 1. c. g. operates rather as a protection to the poſſeſhon, and 
as a bar to the cemedy. If a man under this diſability has been 
in poſſeſſian ſix months, there ſhall be no remedy to turn him 
out: His title ſhall not afterwards be queſtioned on that ground. 
It is ſimilar to the rule laid down by this court in reſpect of in- 
formations where the party has been in poſſeſſion twenty years, 
But if this objection is made recently before any poſſeſſion z as ſup- 
poſe the party upon being refuſed to be ſworn jn was to. apply for 
a mandamus, and the anſwer, on che application ſhould be, that 


the ground of refuſal was becauſe he had not taken the ſacra- 


ment, I ſhould think it a ſufficient objection. It is the poſſeſ⸗ 


ſion "uy that is protected; z ang that, not till Aker the expira- 
tion 
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* of fix months. The object of the aQ was to leſſen the 177. 
rigour of the ſtat. 13 Car. 2. made in warmer times; and that —@— 
has gone a great way. Upon the whole, my opinion is, that the ho 
election of the defendant i cannot be ſupported, For there Moxvary 
are clearly four of the other liſt duly elected. His poſſeſſion there- | 
fore is both againſt zbeir right, and againſt the opinion of the 
majority. 

I think it neceſſary to obſerve u upon one thing more, which Þ ' 
took notice of when this matter came on before: Though this 
is a borough cauſe, and a litigation with a view to the election of 
repreſenta ives for the borough, there ſhould be a little con- 
ſcience, for decency's ſake. But in order to load the parties 
with expence, this monſtrous ſpecial verdi has been made up, 
and the whole charter ſ-t out from beginning to end. Upon a 
former occaſion a volume of unneceſſary affidavits. were made 
with the ſame view. There fore I order it to be referred to the 
walter to report the expgnce of the impertinent and unneceflary - 
prolixity of the matter contained in this ſpecial verdict, 

The three other judges concurred. 

| Per Cur : Judgment pro . a 
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PAaTTISIN verſus BAN EES. — 


HIS was an action of debt upon bond dated the 15th of A 4nd for 


May 1770, conditioned for the payment of an annuity. Ay mg 


Thedefendant pleaded bankruptcy. Upon the bond being pro- for a term of 


year 
duced in evidence, the condition recited a leaſe for a term of — 
years commencing in the year 1761, from the biſhop of Carliſle 8 5 


to Hole and others, which by aſſignment veſted in the plaintiff's — 2 
teſtator. The plaintiff's teſtator aſſigned this leaſe to the defend- %, — 


ant ſor an annuity, and the condition of the bond was for the perſonal fern 
regular payment of the annuity during the reſidue of the term, ries pay- 


abl 
and for the performance of covenants. At the trial it was prov- — 


ed that the leaſe had been ſurrendered to the biſhop, ſo that the — 
bonds ſtood merely as a ſecurity for payment of the annuity. the bank. if 
At the time of the act of bankruptcy and the commiſſion iſſued, — herf 
the penalty was not forfeited, the annuity having been regular- — Reer. 
ly paid up to that time. A verdict was given for the plain- 2 
tiff, ſubject to the opinion of court on this queſtion : Whe- f bis trade, 
ther this were a ſecurity within the ſtat. 7 Geo. f. c. 31. all the 

payments being fixed at certain periods ; though the bond itſelf 
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1777. | was not given for goods ſold and delivered, or for a debt con. 
————. tracted in the courſe of trade. This caſe came on to be argued 


P * on Wedneſday, November 20th, in Michaelmas term laſt, when 
| Barz. Mr. Wallace, on the part of the plaintiff, mentioned the caſe of 


Sruaine verſus De Mattos in 2 Str. 1, 211. But that caſe appear. 
ing ſtrongly againſt him, and it being ſuggeſted on the other 
ide, that the Court of Common Pleas had feveral times re. 
cogniſed it as an authority, Mr, Wallace gave the queſtion up, 
and the. court accordingly ordered judgment to be entered for 
he defendant. But the next day Lord Mansfield ſaid, Mr. Val. 
lace had been ſurpriſed by the above aſſertion: For inquiry had 
deen made of the judges of the Common Pleas, and ſo far from 
recognizing: the caſe in Strange to be law, they were rather 
of opinion it was not law. The court therefore ordered the cafs 
to ſtand in the paper for argument this term upon the queſtion, 
whether ſucb a bond was within the tat. Y. Geo. 1. c. 31. ? 
Mr. Chamber for the plaintiff argued, , that the ſtatute could 
not extend to any other caſes than thoſe particularly recited in the 
' preamble z viz. Securities for the ſale of goods and merchan- 
« dize.“ That this was manifeſt not only from the words of 
: | the preamble, but from the enafing clauſe. iſt, The words of 
the preamble recited no other fecurities, 2dly, The only i inconve- 
nience mentioned in the preamble, was the inconvenience ariſing 
from the bankruptcy of the buyer of ſueb goods.” Nothing there- 
4 fore could more expreſsly confine it to the cafe of debts contraQt- 
ed in the courſe of trade, than the preamble did.—The only re- 
maining- queſtion was, whether the proviſions of the enafing 
elauſe extended further. As to that, the words *5 for the remedy 
* whereof,” could be referable only to the mifchief before re- 
cited. It was true, the expreſſion « all and every perſon and 
« perſons who have given credit,” in a general unqualified ſenſe, 
were applicable to every common lender of money ; but here the 
ſubſequent words © en ſuch ſecurities as aforeſaid,” plainly ſhew- 
| ed, the legiſlature meant ſuch perſons and ſuch fecurities onlj 
as the preamble had before particularly ſpecified. It would 
perhaps be contended that the words, ** ſuch ſecurities” were 
referable only to the form of the ſecurities enumerated in the 
' Preamble, via. bills, bonds, and promiſſory notes :* But by 
what rule of conſtruction could they be made applicable to the 
form and not to the ſub/tarce' before deſcribed z wiz. for goods 
fold upon credit. According to ſuch a conſtruction, if the 
vendor were to take a covenant to pay. the money at a future day, 
inſtead 1 a bond, Oc. he Cound not be admitted to prove his 
debt 
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debt under che commiſſion, He added, that this was not che 
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1777. 


only ſtatute in which the legiſlature, meaning to remedy incon —— 
venienees in trade. had confined the remedy entirely and ex- 3 


eluſroely to ſuch inconveniences only: And iaſtanced the ſtat. Baxzaz. | 


19 Geo. 2. c. 32+, As to the caſe of Swaine verſus De Mattos, 
2 Str. 1,211- it was only a nf privs caſe, and the note itſelf ex- 
tremely ſhort z therefore, entitled to very little weight,” againſt 
the plain import and meaning of the ſtatute. _ 

Mr. Wood for the defendant contra contended, that this being 
a remedial law, the words of the enacting clauſe could not be 
reſtrained by the-preamble. That they were general, viz. 44 all 
« and every perſon or perſons z” (not, merchants and traders 
only) „who have or ſhall give cxedit on ſuch ſecurities as afore- 
« ſaid to any perſon who ſhall become bankrupt, upon a good 
« and valuable confideration bond fide, for any ſum or ſums of 
«© money, or other matter or thing.” Nothing can be more 
general: And they are a deſcription of the confederation, not of 
the form of the ſecurity. The intention of the legiſlature was 


only to put debts payable in future upon a day certain, on the 


fame foot ag debts actually become due ; whether ſuch debts 
were or were not contracted for goods fold or in the courſe of 
wade. In Twlly verſus Spartes,, 2 Lord Raym. 1,546. the only 
ground of deciſion was that the debt was a contingent debt; and 


the court took no notice of its being for a matter out of trade; 


viz, upon a marriage bond, which would alone have been ſuffi- 


cient, if this were a good objection. But it clearly is not. The 


ſtat. 5 Geo. 2. c. 30. ſe. 22, meaning to extend the | benefit 
of the ſtat. 7 Geo, 1. c. 31. {till further, by allowing the Cre» 
ditors there deſcribed to become petitioning creditors, in re- 


citing it, uſes the words of the enacting clauſe, . perſons taking - 


« — for their money,” in preference to thoſe of the. preamble. 
In Viner's abridgement, tit. Creditor and Bankrupt, p. 72. Ex parte 
Tefferies, the court decided upon the debt being contingent ; 
not becauſe it aroſe upon marriage articles, and therefore out 
of trade. Swaine v. De Mattos is in point, and, though a ni 


| Prius caſe, was recognized in Goddard verſus Vanderheyden, 3 


Wil. 271. There is great reaſon why the ſtatute ſhould extend 
to all juſt and meritorious creditors. The ſpirit and general 
principle of the bankrupt laws is to put them all upon a level: 
The conſtruction in contingent caſes has been, to make no queſ- 
tion whether the deht did or did not ariſe in trade; but ſimply 
to inquire, whether it were centingent or not: and the practice 


by 


843 
1777: 


Pavrison 


ver ſus 


Baxk G. 


HILARY TERM 17 George III. B. Ri 1. 
by the commiſfioners has been to admit all debts payable at a fus , 


ture day certain, without any diſtinction as to the conſideration, 


provided it were valuable and bond * ener he rages 
judgment for the defendant, * 

Lord Mansfield, I am very clear. Firſt, here is ; a conſtruction | 
by the ſtat. 5 Geo: 2. c. 30. ſect. 22. which, without conceive 


ing a doubt, takes it for granted, that the ſtat. 7 Geo. 1, c. 37. 


is not merely confined to ſecurities for goods fold and delivered 


in the courſe of trade, but that it extends generally to all per- 


Trin. 17 
Ce. 2. 


2 Str. 1217+ 


ſonal ſecurities for a valuable conſideration, where the time of pay- 


ment is certain, though poſtponed to a future day: And it cor- 
rects the blunder in the preamble of the ſtat. 7 Geo. 1. which, 


after ſpecifying particular ſecurities, adds, or other'per/onr 
& ſecurities,” which clearly ſhould have been “other 
tc ſecurities.” A few years after, Lord Chief Juſtice Lee, in the 
caſe of S waine v. De Mattos at niſi prius, looked upon it as a 
general propoſition and a ſettled point. Theſe alone are ſtrong 
grounds for extending it to all ſecurities, But to conſider it 
upon the conſtruction of the act itſelf, The preamble is cer- 
tainly ſpecial and particular: Therefore, without expreſs words 
in the enacting part, the operation of it mult be confined to the 
preamble.” But there are a variety of cafes, where it has been 
determined that ſtrong words in the enacting part of a ſtatute 
may extend it beyond the preamble, Here, there are expreſs 
words in the enacting part which are more large than the pre- 
amble, The preamble ſays * the conſideration muſt be good! 
« fold upon truſt by merchants or traders.” The enacting part 


_ ſays * all perſons who ſhall give credit on ſuch ſecurities as afore - 


. (aid, upon a good and valuable conſideration bond fide, for any 


« ſum or ſums of money, or other matter or thing whatſoever.” 

The words © ſuch ſecurities” are only referable to the ſecuri - 
ties before particularly mentioned, and in which the day of 
payment is certain, though not yet come. If the words 
were leſs general than they are, their meaning is fully ex- 
plained by the ſtat. 5 Geo. 2. c. 30. ſect. 22. and the opinion of 
Lee Chief Juſtice at niſi prius, The conſtaut pratice too of the 
commiſſioners is very material. Therefore [ am well ſatisfied the 
act extends to all perſonal ſecurities for money or other valuable 
thing where the day of payment is certain, though not yet come, 
As ron Juſtice.— This being an explanatory law, it does ſeem 
as if the ſtatute meant only to provide in future, that ſuch per. 
fons and ſuch ſecurities as are mentioned in the preamble, - might 
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admitted under the commiſſion. But the enacting part goes 


a little further : Since that, the conſtruCtion put upon it by the 


tat. 5 Geo. 2. c. 30. ſect. 22. followed by the opinion of Lord 
Chief Juſtice Lee, andthe conſtant practice of the commiſſioners, 


makes it very ſtrong. 
Per Cur. Judgment for the defendant. 


. x * 
7 * 


TaveMAN werfus FenToN. 


THIS. was an action on a promiſſory note bearing date the 

11th February 1775, payable to one Foſeph Trueman (the 
plaintiff's brother) three months aſter date for * J. and , 
by him to the plaintiff, 

The declaration contained other counts fog goode fold, mo- 
ney had and received, and on an account ſtated.— The defendant 
pleaded, 1ſt, Non-aſſumpſit. 2dly, That on the 19th January 
* 1775, he became bankrupt, and that the debt for which the 
« ſaid note was given was due to the plaintiff before ſuch time 
« as he the defendant became bankrupt 3 and that the note was 
« given to Joſeph Trueman for the uſe of, and for ſecuring to the 
& ſaid plaintiff his debt / due.” The cauſe was tried before 
Lord Mansfield at the ſittings after Micbaelmas term 1776, when 


ſtatingthe anſwer of the plaintiff iathis action, toabill filed againſt 
him in the Exchequer by the preſent deſendant for a diſcovery 


of the conſideration of the note; the ſubſtance of which was as 
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PAT TIS ON 
verſus 
BAN EIS. 


Same day 


A bank- 
rupt, after a 
commiſſion 
of bank - 
ruptcy ſued 
out, may in 
conſiderati- 
on of a debt 
due before 
the bank- 
rupicy, and 
for which 
the creditor 
agrees to 
accept no 
dividend or 
benefit un · 
der the 
commiſſion, 
make ſuch 
creditor a 


the jury found a verdict for the plaintiff, damages 72 /. 12 5. fen fass 
coſts 40 5. ſubje to the opinion of the court upon a ſpecial caſe - fart or 


or the ꝛuboli 
— if bus debt, 
hy a net 
un*ertaking 
or agree. 
ment — 


follows: © That on the 15th of December 1774, the defendarit And apump- 
Fenton purchaſed a quantity of linen of the phintiff Trueman I, will le 


and it being uſual to abate 5 J. per cent. to perſons of the deſend- 
ant's trade, the price, after ſuch abatement made, amounted to 
126 J. 18 5, That at the time of the ſale it was agreed, that one 


alf of the purchaſe money ſhould be paid af the end of fix 


weeks, and the other half at the end of two months : And in con- 
fideration thereof, the plaintiff Trurman drew two notes on 


the. defendant for 63 J. 9 s. each, payable to his own order, at 


fix weeks and two. months reſpeRively. That the defendant accept- 
ed the notes, and thereupon the plaintiff gave him a diſcharge 
for the ſum. He then denied that he had proved or claimed any 
debt or ſum of money under the commiſſion : But ſer forth, that 


be 1 the defendant he was 3 at his ungenerous 
R 11 dehaviour 


upon ſuch 
new pro- 
miſe oi un- 
dertaking. 
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1777. behaviour i in purchaſing ſo large a quantity of linen of kim at 
de eve of his bankruptcy, and informed him he had paid away 
 —_— the above two notes: upon which the defendant preſſed him to 


kn. take up the two notes, and propyſed to give him a ſecurity for part 


of the ſecond plea ſupported the defendant's caſe, then a verdict 
was to be entered for the deſendant on that plea. 


of the debt. That afterwards, on the 11th of February 1975, the 


defendant called upon the plaimiff, and voluntarily propoſed to 


ſecure to him the payment of 67 J. in ſatisfaction of his debt, 
if he would take up the two notes and cancel or deliver them up 


to the defendant. That the plaintiff agreed to accept this pro- 


poſal with the approbation of his attorney, and deſired the note 
to be made payable to his brother Jeſepb Trueman or order, three 


months after date. That he took up the two acceptances and 


delivered them to the defendant to be cancelled, and accepted the 
above note for 67 l. in ſatisfaftion and diſcharge thereof. That 
a commiſſion of bankruptcy iſſued againſt the defendant on the 
19th of January 1775, and that the bankrupt obtained his certi- 
ficate on the 19th of April following.” The queſtion reſerved 
was, Whether the facts above ſtated ſupported the merits of the 
defendant's plea ? If they did not, then a verdict was to be 
entered for the plaintiff on the general iſſue. But if the merits 


Mr. Buller for the plaintiff argued, that the note, though given 
after the bankruptcy, was in this cafe binding upon the de- 
fendant, and therefore the certificate was no bar to the preſent 
action. 1ſt, Becauſe the goods, though ſold before the bank- 


ruptcy, were ſold en credit, and not to be paid for till a futurg 
day: Therefore, if no ſecurity at all had been given, the debt 
-"Eould not have been proved under the commiſſion; becauſe ſuch 
a caſe does not fall within the proviſions of ſtat. 7 Geo. 1. 
c. 31. If not, this is ſimply the caſe of a fale of goods on 


future credit, for which the vendor receives a note after the 


vendee is become bankrupt: Becauſe; the two drafts drawn by 


the plaintiff on the deſendant at the time of the ſale, and ac- 
cepted by the defendant, could not vary the agreement: It was 
Kill a ſale on future credit; and no debt due till after the bank- 
uptey- Beſides, they were afterwards delivered up: If no 
debt was due at the time of the bankruptey, the merits of the 
plea are clearly not proved : For the merits ate, that the debt 
was then due. Now it clearly was not due, and therefore the 
certificate was no bar to the demand. '2dly, Suppofing it 
could be contended, that there was any thing like a debt dus 
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before the bankruptcy, yet the plaintiff upon the fads ſtated is 1777. | 

ſtill entitled to recover upon the note in queſtion.— The con- | 

fideration was for a fair hend fide debt, without any mixture 

of fraud or pretence of undue advantage by the plaintiff. On * 

the contrary, there was a groſs fraud on the part of the defend- 

ant, in obtaining the goods upon the eve of his becoming bank- 

rupt: and the conviction of ſuch his miſconduct was the in- 

ducement. with him to offer the ſecurity now in difpute, If he 

were to diſcharge the whole original debt, it would not be 

more than was. due, and what in confcierice he ought to pay, 

But here the plaintiff has agreed to accept much leſs than in 

conſcience was due to him. If fo, like every other debt which 

a man is bound in conſcience to diſcharge, it is a good ground 

for railing an aſſumpfit» The lighteſt acknowledgment i is ſuf- 

ficient to revive a debt barred by the ſtatute of limitations. So, 

where a man, after he comes of age, promiſes to pay a debt 

contracted during his minorlty, aſſumpſit lies. As to the caſe 

ef a promiſe by a bankrupt to pay a debt in conſideration of a 

creditor's ſigning his certificate, that is made void by the ſtatute 

5 Geo. 2. c. 3b. ect. 11. But: even that would have been a 

good ground of action before the ſtatute; and it is the only 

exception made. The certificate, no doubt, is a proviſion for 

the benefit of the bankrupt. But he may wave it; and here he 

has waved it for a good and valuable confideration, If fo, he is 

bound by the contract. In addition to this general reaſoning, 

he cited the caſe of Lewis verſus Chaſe, 2 P. Wms. 620. and 

Barnardiſton verſus Copeland, argued in the Common Pleas, in 

Hilary and Eafter terms 1761. MSS. | 

Mr. Davenport, contra, for the defendant, contended, that 

the plaintiff had no other remedy for his debt, but by reſorting 

with the reſt of the creditors to the commiſſion. That the 

tranſaction, though coloured over, was clearly intended as an 

evaſion of the bankrupt laws, and therefore manifeſtly illegal. 

That the plaintiff's taking up the 2 drafts, and accepting an- 

other ſecurity ſhort of his real debt, could in no refpe be a neu 

conſideration to the defendant; becauſe he was at all events 

diſcharged from them, by his certificate: And as to the objection 

that the original debt itſelf was not within the ſtat. 7 Ges. 1. 

c. 31. and therefore could not have been proved under the 

commiſſion, it clearly might, allowing a rebate of intereſt for the 

time of the credit given, That the queſtion depended ſolely 

upon the conſtruction of the bankrupt laws, and particularly the 
| Rat. 
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1777. ſtat. 5 Geo. 2. c. 30. by which it was clear, that where ſuch 4 

| ———= promiſe or undertaking i is made by a bankrupt vefore his cer. 

| N tificate obtained, it is void. That any other conſtruction would 
Fexxen. open a door to that colluſion reſpecting the certificate which 
the ſtatute meant to avoid, and at the ſame time be highly inju- 

rious to the bankrupt. Therefore he payed judgment might be 


entered for the defendant. 


Lord MansrikEl p. — The plea put in, in > this coals. is, that the 
debt was due at the time of the act of bankruptcy committed; 
and on that plea, in point of form, there was a ſtrong objeQtion 
| made at the trial, that the allegation was not ſtrictly true: 
' Becauſe at the time of the ſale, credit was given to a future 

day; which day, as it appeared in evidence, was ſubſequent to 
the act of bankruptcy committed. To be fure, on the fern 
of the plea, the defendant muſt fail. But I never like to en- 
tangle juſtice in matters of form, and to turn parties round upon 
_ frivolous objections where I can avoid it. It only tends to 
| the ruin and. deſtruction of both. I put it therefore to the 
; cCcCounſel on the part of the plaintiff to give up the objection in 
point of form, and to take the opinion of the court, whether 
according to the facts and truth of the caſe, the defendant could 
have pleaded his certificate in bar of the debt in queſtion: And 
In caſe they had refuſed to do ſo, I ſhould have left it to the 
jury upon the merits. The counſel for the plaintiff very pro- 
perly gave up the point of form: The queſtion therefore, upon 
the caſe reſerved, is worded thus: Whether the facts ſupport 
the merits of the defendant's plea? That is, Whether on the 
merits of the caſe properly pleaded, the certificate of the defend- 7 
ant would have been a bar to the plaintiff's action? Now, in 
this caſe there is no fraud, no oppreſſion, no ſcheme whatſo- 
ever on the part of the plaintiff to deceive or impoſe on the de- 
fendantz and as to collufion with reſpect to the certificate, 
where a creditor exacts terms of his debtor as the conſidera: us 
for ſigning his certificate, and obtains money or a part of his 
debt for ſo doing, the aſſignees may recover it back in an action. 
But that is not the caſe here. So far from it, the tranſaction it- 
ſelf excluded the plaintiff from having any thing to do with the 
certificate. No man can vote for or againſt the certificate till 
of | he has proved his debt. Here the plaintiff delivers up the tu 
| drafts bearing date prior to the act of bankruptcy, and by 

/ agreement accepts one for little more than half their amount, 

bearing date after the commiſſion of bankruptcy ſued — 


in conſcience. How far have the courts of Equity gone upon 
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Moſt clearly therefore he could not have proved that note 155. 
under the commiſſion ; and if not, he could have nothing to do 
with the certificate.—That brings it to the general queſtion, n 
Whether a bankrupt, after a commiſſion of bankruptey ſued out, Fax ron. 
may not, in conſideration of a debt due before the bankruptcy, 

and for which the creditor agrees to accept no dividend or bene- 

fit under the commiſſion, make ſuch creditor a ſatisſaction in 

part or for the whole of his debt, by a new undertaking and 
agreement? A bankrupt may undoubtedly contract new debts; 

therefore, if there is an objection to his reviving an old debt 

by a new promiſe, it muſt be ſounded upon the ground of its 

being audum pactum. As to that, all the debts of a bankrupt 

are due in conſcience, notwithſtanding he has obtained his cer- 

tificatez and there is no honeſt man who does not diſcharge 

them, if he afterwards has it in his power to do ſo. Though all 

legal remedy may be gone, the debts are clearly not extinguiſhed 


theſe principles ? Where a man deviſes his eſtate for payment of 
his debts, a court of Zquity ſays, (and a court of law in a caſe 
properly before them would ſay the ſame,) all debts barred by 
the ſtatute of limitations ſhall come in and ſhare the benefit 
of the deviſe; becauſe they are due in conſcience + Thetefore, 
though barred by law, they ſhall be held to be revived and 
charged by the bequeſt. What was ſaid in the argument re- 
lative to the reviving a promiſe at law, ſo as to take itqggput of 
the ſtatute of limitations, is very true. The ſlighteſt acknow- 
legement has been held ſufficient; as faying, © proye your 
« debt and I will pay you ;“ “ I am ready to account, but 
nothing is due to you :” And much lighter acknowledgments 
than theſe will take a debt out of the ſtatute. So in the caſe 
of a man who, aſter he comes of age, promiſes to pay for goods 
or other things, which, during his minority, one cannot fay he 
has contrafed for, becauſe the law diſables him from making 
any ſuch contract; but which he has been fairly and honeſtly 
ſupplied with, and which were not merely to feed his extrava · 1 
gance, but reaſonable fer him (under his circumſtances) to | 
have; ſuch promiſe ſhall be binding upon him, and make his 
former undertaking good. Let us ſee then what the tranſaction (Fi 
is in the preſent caſe. The bankrupt appears to me to have 1 
| 
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1777. Ie was yroſaly diſhoneſt in him to contract ſuch a debt, at 4 


— time when he muſt have known of his own inſolveney, and 
| * which it is clear the plaintiff had not the ſmalleſt ſuſpicion of, 
Fzx tow. or he would not have given credit and a day of payment in 
—- futuro. On the other hand, what is the conduct of the plain- 
- ' riff? He relinquiſhes all hope or chance of benefit from a di. 
vidend under the eommiſſion, by forbearing to prove his debt; 
gives up the ſecurities he had received from the bankrupt, 
and accepts of a note, amounting to little more than half the 
real debt, in full ſatisfaction of his whole demand. Is that 
againſt conſcience ? Is it not on the contrary a fair conſiders 
tion for the note in queſtion ? He might foreſee proſpects from 
the way of life the bankrupt was in, which might enable him 
to recover this part of his debt, and he takes his chance; for 
till then, he could get nothing by the mere impriſonment of 
* his perſon: He uſes no threats, no menace, no oppreſſion, 
no undue influence; but the propoſal firſt moves from, and is 
the bankrupt's own voluntary requeſt. The fingle queſtion 
then is, Whether it is poſſible for the bankrupt. in part or for 
the whole, to revive the old debt? As to that, Mr. Juſtice 
Allen has ſuggeſted to me the authority of Bailey v. Dillin, 
where the court would not bold to ſpecial bail, but thought 
reviving the old debt was a good conſideration. The two caſes 
cited by Mr. Buller are very material. Lewis v. Chaſe, 1 P. 
WW ms. -620. is much ſtronger than this; for that ſmelt of 
the certificate 4 and the Lord Chancellor's reaſoning goes fully to 
* the prefent queſtion. Then the caſe of Barnardiſton v. Couplaiid, - 
in C. B. is in point. Lord Chief Juſtice Villen there ſays, 
that the revival of an old debt is a ſufficient confiders- 
« tion.” That determines the whole caſe. Therefore I an 
of opinion, that if the plea put in had been formally plead- 
ed, the merits of the caſe would not have been ſu ſufficient to bar 
the plaintiff's demand. 

ASTON Juſtice.— As a caſe of conſcience, I am clearly of c opi- 
nion that the plaintiff is entitled. Wherever a party waves 
his right to come in under the oommiſſion, it is a benefit to 
the reſt of the creditors, In the caſe of Bailey verſus Dillon, 
the court on the laſt day of the term were of opinion, * that the 

| « defendant could not be held to ſpecial bail; yet they would 
*« not ſay that he might not revive the old debt which was clearly 
tt due in conſcience.” —A bankrupt may be, and is held to be 


dlſcharged by his certificate from all debts due at the time 4 


[8 
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the commiſſion: But ſtill he may make himſelf liable by a new 1777. 
promiſe. | If he could not, the proviſion in the ſtat. 5 Geo. 2. _—— 


TaurMAN 


c. 30. ſe. 1. by which every ſecurity for the payment of any ee 
debt due before the party became bankrupt, as a conſideration to —— 
a creditor to fign his certificate, is made void, would be totally 
nugatory.—Lord Mansfield added that this obſervation was ex- 


tremely forcible and ſtrong. 
Per os Judgment for the — 


Rex verſus Churchwardens of Axpovxx. . — 
PON ſhewing cauſe why an order of ſeſſions amending 22 * 
a rate for the relief of the poor of the pariſh of Andover maden 
ſhould not be quaſhed, the order returned was in ſubſtance as order of ſeſ- 
follows : — that 
Upon hearing the appeal of John Pullen Eſq; ; William Sweet: —— _ 
apple, William Neale, William Pithouſe, Fohn Carter, Stephen to be added 
Holeway, Jobn Lywood, Edward Pearce, Thomas Barnes, and —_ — * 
George Dewuar, Eſq ; againſt the rate made for the relief of the dering the 
poor of the pariſh of Andover allowed the 2 1ſt of Fuly laſt, com- — 
plaining of their being aggrieved by ſucli rate or aſſeſſment, — 4 
this court is of opinion and doth adjudge, that Mr. Je ofedh Wake- omit to 
ford is the proprietor of flock in trade as a draper in the pariſh dock pete 
of Andover to the amount of three hundred pounds z and that the had notice 
profits of ſuch his trade are fifteen pounds per annum; and that —— oongy 
he ought to be rated towards the relief of the poor of the pariſh —— 2 : 
of Andover, in reſpect of ſuch ſtock and profits, ſeven pence it is fatal. 
each rate, in the rate appealed againſt. — a 
The order then ſet forth an adjudication of the ſtock in trade property is 
and profits of fix other perſons in like manner; and how much 2 


each was to be youu in reſpect thereof, and then el as 
follows: 

And in order to give relief to ſuch appellants in the premiſes, 
this court does order the ſaid rate ſo appealed from to be amend- 
ed, by putting into ſuch rate, a rate on the ſaid Joſeph Woake- 
fird of ſeven pence in reſpect of ſuch bis ſtock and profits; and 
on the ſaid 7. Bunnery of threepence halfpenny in reſpect of 
ſuch his ſtock and profitsz on the ſaid Mary Smith of twopence 
halfpenny in reſpect of ſuch her ſtock in trade and profits; on 
the ſaid Jane Morgan and Benjamin Worgan twopence half- 
penny in reſpect of ſuch their ſtock i in trade and profits; on the 

'K2 ſaid 


35 


1% faid: William Reading of twopence in reſpect of ſuch his ſlock in 


RR 


ve ſus 
wardens of 
Anvoves, 


. rough's argument was as follows: 


words in the ftatute. This is certainly true; and was I to 
ground my argument on the ſtatute only, fome difficulties might 
ariſe: But every day's obfervation convinces us, that if we can- 


of amendment verbatim. 


of the ſtatute of E/izabeth to the beginning of the preſent reign. 


been agitated, the queſtion has been unfairly ſtated; for it has 
ever been put in this manner, Is perſonal. property rateable 
e within the meaning of the ſtat. 43 Elia. have been fre- 
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trade and profits; on the ſaid Thomas Parry of twopence in 
reſpect of ſuch his ſtock in trade and profits; and on the ſaid 
Peter Parker of three halfpence in reſpect of ſuch his er in 
trade and profits. 

Then it ſet forth that at an REN of the ſaid teldons 
the juſtices amended the ſame rate, Qc. and fet out the order 


Mr. Wallace and Mr. Burroughb ſhewed cauſe. Mr. Bur- 


The queſtion now to be decided was at reſt for a great num- 
ber of years : I believe it may be fafely afſerted that the whole 


kingdom was fatisfied of the legality of including this ſpecies of 
property in rates for the relief of the poor, from. the making 


Some doubts have of late ariſen ; but whenever the ſubject has 


quently told that it is not rateable ;, becauſe there are no ſuch 


not diſcover the full- meaning of the legiſlature from the words 


of a ſtatute, there are other ſources from whence information ir 
may be drawn. I ſhalt endeavour therefore from other ſources, it 
and from the expreſſions of the ſtatute alſo, to prove, that the 6 
legiſlature meant (and have ſufficiently declared their meaning) « 
that every inhabitant ſhould be aſſeſſed to rates for the relief of « 
the poor; not in reſpect of his perſonal property, but his per/onal « 
ability. th 
This mode of conſidering the queſtion will chelate © one great a 


ground of argument which is urged by the poſſeſſor of ſtock in the 
trade, That as in early times the quantity of perſonal property chi 


&« was very ſmall, it was beneath the attention of the legiſlature, ty 
« and therefore it is to be preſumed that the parliament did not or 
t intend it ſhould be rated.” 


The propoſition I hope to maintain being that the inhabitant 
is liable in reſpect of his perſonal ability, the argument alluded 
to is inapplicable to the queſtion ; becaufe if it were poſſible that 
a new ſpecies of 'property ſhould arife, which could not be 
conſtrued to be either real or perſonal property, the poſſciſor 


would 
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would ſtill be liable to the charge; becauſe al property would 
Increaſe his ability. 


In order thoroughly to inveſtigate the abies, the firſt in- 


of raifing ſums for the relief of the poor. I conceive that 
the inhabitants of the pariſhes were at all times, previous to the 
paſſing the ſtatutes on the ſubject, bound to provide for ſuch 
of their body as were unable on account of infancy, ſickneſs, 
and poverty, to maintain themſelves ; and that a rate made by 
the majority of ſuch inhabitants would have been binding 
on the reſt, It is laid down as clear law in 5 Co. 63. in the 


« without any cuſtom, may make ordinances or by-laws for the 
« reparation of the church or a highway, or of any ſuch thing which 
« is for the general good of the public : And, in ſuch caſe, 'the 
4 greater part ſhall bind the whole, without any cy/fom. But if it 
« be for their own private profit, as for the well ordering of their 

« common of paſture or the like, there, without cuſtom they cannat 
« make by-laws,” In Moe 580. in the caſe of Davenant 
and Hurdit, Coke, who was then Attorney General, contended, 
that a by-law made by the company of merchant taylors was 
bad, becauſe it was contrary to the nature of a by-law; for (he 
admitted) that a by-law ought to be made in furtherance of 
the public good, and the better execution of the laws; and not 
in prejudice of the ſubject or for private gain. In Hobart 212. 
it is laid down, * that all the pariſhioners or townſmen of one pa- 
« riſh or town, may make by-laws ; for they are by common law 
« (as it were) incorporate for ſome neceſlities both common and 
« peculiar to that diſtin body, as for repairing their church or 
« the like,” It is obſervable, that neither in thoſe books or in 
any other that I have had recourſe to, is it ſaid that rates were 
ever in fact made for the purpoſe in queſtion ; but in all cf 
them mentiqn is particularly made of by-/awws for repairing the 
church and highways, It is impoſſible to diſcov-r with certain- 
ty whether any rate was in early times made for this purpoſe 
or not. It is likely that none was made for a great num- 
ber of years preceding the Reformation ; and that for a plain 
reaſon : The poor met with ſupport from another quarter. 
This accounts for the ſilence, of the books on this head; 
but fince the reaſon aſſigned for the., legality of a by-law for 
the purpcſe of repairing a church or highway is, that it is 
for the general good of the public, I weed not attempt to prove, 
K 3 that 


quiry ſhall be, whether at the common law there was any method 


wardens of 


ANDOVER. 


Chamberlain of London's caſe, © that the inhabitants of a town, 


(| 
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1777. -that the feeding a ſtarving, infant, or reſtoring the ſick to health, | 
2 would have been more conducive to the general good, than the 


repairing a dirty road or rebuilding a church ſteeple ; For it is 
A from the lower claſs of people that our fleets have always been 


Axpoyen. manned, The induſtry of the poor man has ever ſupplied the 


kingdom with the neceſſaries of life. I contend then, that a rate 
which would have been necefſarily productive of great benefits io 
ſociety would have been good at the common law. But it muſt be 
remembered that the Mirror tells us, that “ at the common lay 
ee the poor were maintained by the parſons, vicars, and by the 
cc pariſhioners ;” and that this paſſage is expreſsly recogmzed by 
Mr. Juſtice Fefer and Mr. Juſtice Wilmot, in The King verſus 
Loxdale, 1 Bur. 450. who both agree in ny it to have 
been the common law of this country; 
This affords a very ſufficient foundation for ng that 
inhabitants of pariſhes might, before relief was given by ſtatute, 
have afſenibled, and that a rate made by the majority would have 
been binding on the ref; becauſe it would have been in further. 
ance of the public good and the better execution of the laws. 
Why then was not the common law enforced in the manner | 
have contended it might have been? The anſwer to this queſ- 
tion is, that it is agreed by all who have thoroughly conſidered 
the matter, that from the early ages of Chriſtianity to the æra oſ 
the Reformation, the poor were maintained partly by the churth, 
partly by monaſteries and religious houſes ; and where theſe 
proviſions were defective, the reſt was made up by voluntary 
contributions. Shaw's Parifo Law, 135. 1 Nelſon, 49. 3 Burr,” 
273. 1 Bur. Rep. 223. I am well aware that a very learned 
gentleman, who has obliged the world with his obferyations on 
the ancient ſtatutes, is of a different opinion . In his obſcr- 
vations on the ſtat. 31 Hen. 8. c. 13. which veſted in the 
crown the larger monaſteries and confirmed the ſtat. 27 Hen 
8. c. 28. by which the lefſer monaſteries were granted to 
King H. 8th z there is a paſſage to this effect: © It ig generally 
ic ſuppoſed that the diſſolution of the monaſteries occaſioned the 
c proviſion for the poor in the latter end of Queen Elizabeth's 
« reign, which I ſhould much doubt. In the firſt place, I do not 
e find that great numbers of poor are ſubſiſted by the monaſteries 
«, which continue ſtill in the Roman Catholie countries. Dr. 
% Ducarrel informs us, that he paid a particular attention to this 
« point in the province of Normandy; and could nor diſcover that 
10 the poor had any very conſiderable ebarity or ſupport from tbe 
RY * Parrington en the ſtatutes, 450. 5M 


religiouj 
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«« religious houſes. Beſides this, the 43 Elia. was near fixty years 1777. 


Wee ee and if the poor, at any time, found the — 


Rxx 


« difference, it muſt have been more conſiderably felt in the firſt v 
« years after the ſtatute took place.” When the learned writer —.— 
penned this obſervation, it is clear that this circumſtance muſt Auvores. 
have eſcaped his notice ; that the firſt” ſtatute for the relief of 
the poor paſſed in the ſame year in which the leſſer monaſteries 
were granted to Hen. 8. The legiſlature foreſaw that great in- 
conveniences would be felt by the poor at the moment their bene- 
factors were deprived of their poſſeſſions: A law was therefore 

to obviate thoſe inconveniences *. The paſling the ſtatute 
at this period ſeems beyond a doubt to have eſtabliſhed the fact, 
that before the Reformation the poor were chiefly ſupported by 
the monaſteries and other religious houſes. 

At the common law then, the poor were to be maintained by 
the par/on, vicar, and pariſbioners ; and if the ſtat. 27 Hen. g. 
c. 25. had not made ſome proviſion for their ſupport, the power 
in the inhabitants of making rates muſt have been executed. 

The court will now expect that I ſhould prove that the pa- 
riſhioner was liable to this charge in reſpect of his perſonal ability. 
In order to make out this point, I ſhall ſtate to the court the 
reſolution of the Houſe of Commons in the year 1720, as to the 
right of election of members to ſerve in parliament, for the 
borough of Dorebeſter. The right of electing burgeſſes for that 
borough is by this reſolution ſaid to be © in the inhabitants of 
the ſaid borough paying to church and poor in reſpect of their 
5 perſonal eftates, and in ſuch perſons as pay to church and poor 
« in reſpect of their rea gfates within the borough.” 

The reſolutions of the Houſe of Commons in matters of elec- 
tion are binding authorities: they are expreſsly made fo by par- 
liament. This reſolution does not create the right to vote, but 
is declaratory of a right that exiſted before; and which indeed 
exiſted before the earlieſt parliamentary ** for the relief 
of the poor. 

It proves clearly then, that at the time __ this right of 
voting accrued, the inhabitants of certain diſtricts were rate ble 
to the poor in reſpect of their perſonal eſtates. The franchiſe of 
voting in reſpect of ſuch property could never have exiſted, un- 
leſs the inhabitant had been aſſeſſable to the poor firſt. Before 
the Reformation then, when the firſt ſtatute on the ſubject 
paſſed, the inhabitants of Dorchefter were aſſeſſable to the relief 


oft the poor for their perſonal eſtates. 
® Stat. 27 Hen. 8. c. 25. 
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n niece Lobdtend, that the ſeveral ſtatutes 1 
ſubjeQ were made in confirmation of the common law ; and that 


as ſeveral of theſe ſtatutes expreſsly threw the burthen on all 


who were able to contribute, they have explained what partly 


indeed wanted explanation; that all who were able to contri. 


bute were liable to the rate at common law, and that it was 
totally immaterial whether the ability of the inhabitant aroſe 


from the enjoyment of #2a/ or perſonal property. | 
I will now ſhortly ſtate the ſeveral ſtatutes from the Refor. 
mation to the 39 Elia. which will, I apprehend, prove, that I 


| haye very ſufficient grounds for conſidering them as confirmative 


of the common law. The firſt in order of time is, ſtat. 27 H. 
8. c. 25. By this act pariſhes were to find and keep every aged 
poor and impotent perſon who was born or had dwelt three years 
within the ſame, by way of voluntary and charitable alms, to 
be gathered of the good Chriſtian people within the pariſh on 
Sundays and other holidays. The 24 is ſtat. 1 Ed. G. c. 3. Gt. 14, 
which enaQts, that lame, ſore, and impotent perſons were to be 
taken care of where they were born or had been moſt converſant 
for three years, It directs that cottages ſhould be provided for 


mem, at the coſts of ſuch places, and they were there to be ro- 
| lieved and cuted by the devotion of good people. 


The parliament, having at theſe periods in their memory the 
examples of the former proprietors of the religious houſes who 
had voluntarily ſupported the poor, imagined it would be ſuffi- 
cient to recommend charity to the inhabitants of pariſhes, and 
ſuppoſed compulſive ſteps would not be neceflary, 


The next ſtatute is the 5 & 6 Ed. 6. c. 2. which directs, 
that every year, in W/izfun-week, the miniſter and church- 
tt wardens in every pariſh after ſervice ſhould appoint two in- 
t habitants to the office of collectors, who on the next Sunday 
were to aſt and demand of every man and woman, what they 
were contented to give weekly; and if any perſon, being able 


eto further this charitable work, did obſtinately refuſe to give 


de towards the help of the poor, the miniſter was to exhort 


“ him; and if not then perſuaded, the biſhop was to ſend for 
60 him, and to take order for his reformation.” If neither the 
exhortations of the miniſter, nor the perſuaſion of the biſhop 
proved effeCtual, the biſhop by the next ſtat. 5 Eliz. c. 3. was 
to bind the party refuſing over to the ſeſſions, where he was ta 
be gently perſuaded z and if he ſtill continued obſlinate, the 
juſtices, with the. churchwardens or one of them, were to = 


yp 
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him according to their diſeretions in a weekly ſum; and on re- 
ſuſal to pay, he was to be committed to gaol, 


The three laſt were repealed by 14 £/iz. c. 5. which enacts 
« that juſtices of the peace, in their diviſion, ſhould tax all 
« and every inbabitant in every place known ; they were to appoint 
« collectors and overſeers; and if any perſon able to further this 
« charitable work obſtinately refuſed to give, he was to be brought 
« before the juſtices to ſhew the cauſe of his refuſal ; and if he 
did not obey their order they were to commit him to gaol, un- 
itil he was contented with it,” This ſtatute was defective in one 
particular; it did not give authority to the overſeers to raiſe a 
ſtock for the employment of ſuch poor as could not find work. 
The ſtat. 18 Eliz. c. 3. therefore directed, that in all places 
where the juſtices in Zafter ſeſſions ſhould think meet, there 
ſhould be provided, of all the inhabitants to be taxed and ga- 
thered, a competent ſtock of wool and other things as the coun- 
try is moſt meet for. 

The two laſt ſtatutes 14 18 Elia. were the laſt that were 
in force before the paſſing the 39 Ex. and it is material to 
obſerve, that though a rate on any inbabitant, in reſpect of any 
property which created ability, would have been good; yet 
that a rate on a mere eccipier of land, who was not alſo an inba- 
bitant, would have been egal; becauſe both theſe ſtatutes 
confined the charge to inhabitants only. I muſt obſerve here alſo, 
that there is not the leaſt ground for contending that the parlia- 
ment meant to confine the charge to inhabitants who poſſeſſed 
any particular ſpecies of property. Whether vi/bly able or not, 
was the only matter to be attended to. And it was as much in 
the power of the pariſh officer then, as it is now, to diſcover a 
man's ability when it aroſe from perſonal property, as when it 
aroſe from real property. 

I ſhall now endeavour to convince the court, that all, who were 
affeſable under thefe laws, were affeffabte alſo under the ſtat. 39 
Eliz. and ſtill continue to be ſo under ſtat. 43 £/iz. The legiſla- 
ture did indeed, by the firſt of thoſe ſtatutes, make the occupier 
of land, who was not alfo an inhabitant, liable to contribute— 
and he continues to be ſo under the latter of them. If it was not 
clear beyond a poſſibility of contradiction, that the parliament 


by 


There is not any thing in theſe laws from which it can be i in- Arx 
ferred that the charge was intended to be limited to perſons of chute. 
any other deſcription than that of © inhabitants able to contribute.” ens of 
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1777. by theſe and the former ſtatutes meant that general ability was to 
de the guide to the overſeers in framing their rates; I might fait. 
verſus ly contend that the parliament would in the ſtat. 39 and 43 Eli. 
Allab of have dropped the term ibabitant : It is of no uſe, if the perſons 
Au boyz. are to be rated only in reſpect of the land; for the word ** occy. 

« pier includes every poſſible caſe. The ſtat. 39 Eliz. then, 

firſt made the occupier liable. The idea of ability was ſtill re. 


tained ; the act declared that the neceſſary ſums ſhould be raiſed 


« by taxation of every inhabitant and of every occupier of lands in 


„ the pariſh, to be gathered out of the ſame pariſh according to 
ec the ability of the ſame.” The parliament had undoubtedly be. 
fore them the former laws: They perceived that it was in the 
power of a crafty landholder to exempt himſelf from the charge, 
by living out of the pariſh; they meant therefore to relieve the 
inhabitants, by introducing other perſons who in juſtice ought to 
ſhare the -burthen ; becauſe they had been benefited by the la, 
bour of thoſe perſons for whoſe relief parochial rates were made, 
Under this law the inhabitant was rateable RY his Perfonal ability; 
the occupier for his land. 

In the conſtruction of ſtatutes made in pari materid the lay 
fays, that though made at different times, or even expired and 
not referring to each other, they ſhall be taken and canflrued 
together as one ſyſtem, and as explanatory of each other.- 
Whilſt I was reflecting on this rule, it occurred to me that in 
order. to diſcover the full meaning of the ſtat. 43 Ei. it would 
be neceſſary (after having found out how the law preceding that 
ſtatute ſtood) to procure anſwers to theſe queſtions. Was there 
any doubt of the meaning of that law ? Was it expired ? Does 
any thing intervene to ſhew that an alteration was deſigned ? I; 
there any preamble to the 43 Ez. c. 2. reciting the inconvenience 
of the former laws? Are there words in the enacting branch 
of the new law manifeſtly contrary to, and ſubverſiye of, the old: 
The anſwers to theſe queſtions diſpelled all my doubts. The 
meaning of the former law was plain. The ſtatute was expired. 
Nothing intervenes to ſhew that an alteration was deſigned, 

. There is not any preamble reciting the inconvenience of the 
former laws, nor are there any words in the neu law contrary to, 

qr ſubverſive of the ald. What then is the legal conſequence! 

Courts of Juſtice muſt pronounce that the parliament meant 

only to revive the old law: Conſequently the new law muſt have 

the ſame conſtruction: And if a rate under the ſtat, 39 El 

ould have been good upon an inhabitant in reſpect of his per- 

onal ability, it is clearly good under the ſtat, 43 Eliz.—On the 

a expiration 
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expiration of the ſtat. 39 Elia. the parliament paſſed the law on 
which the queſtion ariſes. If this doubt had been ſtarted whilſt 
the former of theſe ſtatutes was in force, the court could not 
have avoided giving judgment in favour. of the landholders. 
If I am right in this point, the landholders are now ſecure of 
a decifion in their favour: Becauſe the two laws in every mate- 
rial circumſtance are ſimilar. The title of the two laws is the 
ſame ; they begin with the ſame words, If the parliament had 
deſigned to impoſe the whole burthen on the occupiers of the 
ſeveral ſpecies of property enumerated in the ſtat. 43 Eliz. c. 2. 


and to have exempted the inhabitant, there would have been 


a preamble reciting the inconvenience of the former law, which 
would haye ſaid, that the perſonal ability of each inhabitant was 
not diſcoverable: but as the parliament did not mean to make 
any alteration in this reſpeR, nothing of this kind is to be found 
in the ſtatute, All who read the two laws muſt agree with Dr. 
Burn, * that the ftat. 43 Elia. is but a re · enacting of former pro- 
« viſions with very little alteration,” 3 Burn. 479. — Hift. Poor 
Laws 91. By the ſtat. 43 Eliz. the rate is to be made by taxation 
of every inhabitant, parſon, vicar, and other, and of every oc- 
cupier of lands, houſes, tithes impropriate, propriations of 
tithes, coalmines, or ſaleable underwoods. Some few words are 
added after the word © lands,” which perhaps were not neceſſary, 
as the word land is of a very extenſive ſignification, and would 
have compriſed almoſt all (if not all) the property ſpecified 
by thoſe additional words. Near the end of the firſt ſection is 
introduced the idea of ability, which was uſed in the ſtatutes 
preceding the 39 Elia. and in every one of them confined to 
che word inhabitant, The tax is to be gathered out of the 
pariſh according to the ability of the ſame pariſh. Theſe words 
having been in all the former laws coupled to the term inhabit- 
ant, muſt be conſtrued as referring to, and explanatory of that 
word in the preſent ſtatute. At the moſt, it ean only be uſed 
in the conſtruction of inhabitants, parſon, vicar, and others; 
becauſe the words © occupiers of lands, houſes, c.“ of them- 
ſelves authoriſe a rate on the occupier, for the value of that 
property; The ſubſequent words therefore have no force if uſed 
as explanatory of the ſecond branch of the ſentence; but they 


explain the former branch to mean thi; ; the inhabitant ſhall be 


rated according to his ability, when the property which creates 

that ability is locally ſituate within the pariſh. 
It is ſettled that an act of parliament muſt if poſſible be ſo con- 
bete as to give every part ſome effect; becauſe the legiſlature 
canuot 
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177%. " Ednnot be ſuppoſed vo have uſed unneceſſary words. If the flatute 
————- heconſtrued in the way I contend it ought to be, every part wil 
W, hive ſome effekt; if otherwiſe, the worde L have now endes 
R voured to explain are not of the leaſt uſe. + 
Axvorzs, The ſtatute 43 Elia. is miſprinted both in CP Llane wad 

| I believe in other books. They have it in this manner, © ever 
1 inhabitant, parſon, vicar and other, and of every other oc. 
« rupier of lands,” &c. ; but in Raftall, Ruffbead, Pickering and 
Cay, the words are, © every inhabitant, parſon, vicar, and other, 
«« and of every occupier of land, Sc.“ But for the ſake of the 
argument, I beg to conſider, how the ſtat. 43 Eliz. ought to 
have been conſtrued if it had introduced a new law. And here 
it is clear, that the preſumption ought ro be that the parliament 
intended to throw the burthen on thoſe who in juſtice ought to 
dear it. Who then are theſe perſons? The clergy, the far. 
= mer, the manufacturer, the tradeſman, and indeed every other 
perſon who is indebted to the poor man for” his labour, and ig 

of ability to make ſome return for it. 

It muſt be preſumed that the legiſlature of this country, 
whenever they impoſe a charge on the people, are directed by 
the well known rule of the common law, gui ſentiumt commodun 

entire debent et onus. Tlie burthen ought in the caſe nov 

under conſideration to be general; the expreſſions of the ſtatute 
extend to, and fairly juſtify a rate on the perſons of all who 
reap this advantage, provided the property, in reſpe& of which 
the perſon is taxed, lies within the pariſh in * the . 
lives. 

It will be very e in ds part of the —— 
that the parliament fo long ago as the year 1670. 22 Car. 2, 
thought perſonal property liable to this charge within | the 
Kat. 43 of Elin. By the ſtat. 22 Car. 2. c. 12. called an ad- 
ditional act for the better repairing of highways and 2 
fe. 10. it is enacted, * that where the juſtices of the peace 
« their quarter ſeſſions ſhall be fully ſatisfied that the common 
« highways, cauſeways, or bridges, cannot be ſufficiently 
« amended by means of the laws now in force, without the help 
« of that act, in all ſuch caſes one or more aſſeſſment or afſeſſ- 
« ments upon all aud every the znhabitants, owners, and occupier! 
« of lands, houſes, tenements, and hereditaments, or any per/ondl 
« gfate USUALLY rateable to the poor within any ſuch pariſh, 
5 ſhall be made, levied, collected, and allowed, by ſuch perſons 
« and in ſuch manner as the juſtices .. ſhould think 
« meet,” 


mY oe 


W - a — © — = 8 


TR, Len „ — Ee um a __ 


Indes 


! 
- 


HILARY TERM 17 Ozon III. B. R. 560 


Independent of anthorities, I conceive. that a rate on the per- 195 
ſonal ability of the inhabitant, is within the words and meaning 
of the ſtat. 43 £&/i2-.-But if the court has any doubt of the con — 


Der 


ſtruction of the ſtatute when conſidered by itſelf, without at- 22 | 
tention to the authorities ; yet no doubt can remain after a Axpover, 
ſerious conſideration of the caſes and opinions to be found in the 
books. The firſt in order of time is the anſwer to the 18th 
queſtion in the reſo!utions mentioned in Dalton: The anſwer 
expreſsly ſays, © that the perſonal vi/ible ability of the inhabitant 
% may be rated.” Some one has endeavoured to deſtroy the 
authority of theſe reſolutions by prefixing a note to them; in 
which it is ſaid, that though they were the opinion of Sir Robert 
Heath, yet the judges differing from Sir Robert in ſome things, 
they never came to a reſolution. This note I apprehend does 
not deſerve any attention; becauſe the reſolutions are expreſsly 
recognized by Hutton and Croke, in Sir Anthony Earby's caſe, 
2 Bulſ. 254. Theſe judges could not be miſtaken ; for it ap- 
pears in Dugdale's Chronica Series, page 104 & 108. that Sir 
Robert Heath was made judge in 1628, and Hutton in 1617. 
They were both on the bench when Sir Robert ſubmitted his 
opinion to the twelve judges, and they both expreſsly fay (and 
they could not be miſtaken) „that the twelve judges agreed 
to the reſolutions.” In Sir Anthony Earby's caſe, Hutton and 
Croke determine a, caſe ſubmitted to them on the authority of 
theſe reſolutions, and they both agree in ſaying ** that the aſ- 
« ſefſments for the relief of the poor ought to be made according 
« to their viſible efkate real and perſonal.” Dalton was of the 
ſame opinion alſo, as appears in his Zuftice, c. 73. page 165 C 
185. He ſays, © the moſt reaſonable way of taxing land is ac- 
% cording to the pound rate; and where a perſonal eſtate, as 
© goods, money, Ac. are taxed, it ought to be in the ſame pro- 
« portion as the lands, viz. the value of 100 J. at 5 per cent.” 
The next caſe is the Xing and St. Leonard's, Shoreditch, 10 V. 3. 
Salk. 483. 12 Mad. 212. p. 21. This is a deciſion in point. 
And though the court ſhould think that the reſolution of the 
twelve judges in Dalton, the opinion of Hutton and Croke on 
dir Anthony Earby's caſe, and the opinion of Dalton alſo ought 
not to have weight in this deciſion, till this caſe is free from 
every objection. The. court of King's Bench, after argument on 
this queſtion, determined, that perſana / property was aſſeſſable. 
There had been two rates made in this caſe; in the firſt the 
overſcers had emitted to rate per/anal property: On appeal to the 
ſeſſions 
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1777. ee the rate was for that reaſon quaſhed, and 6 new rate or. 
gy dered on real and perſonal eſtates. The court of King's Bench 
n confirmed that order. As to the ſecond rate, which was made 
A in conſequence. of the order of ſeſſions, the churchwardeng 
| Axvoves, had in it taxed real _ ten times more in proportion 
| than perſonal eſtate. On appeal to the ſeſſions, the ſeffions 
quaſhed this rate likewiſe, and the court of King's Bench con. 
firmed this order alſo. In the Queen and Barkin, 2 Ld. Rayn, 
1280. three judges of the court of King's Bench, on a queſtion 
- ſubmitted to that court, were of opinion, that a farmer for his 
| Rock was not taxable. Lord Holt thought he was; but they 
all agreed in the only point material to this queſtion, that x 
tradeſman was rateable for his ſtock. Lord Hale, who had well 
conſidered the ſubject, in his ſcheme for the relief of the poor 
ſays, © it is very plain that ſtocks are as well by law rateable 
&« as lands, both to the relief and raiſing a ſtock for the poor,” 
In The King v. Clerkenwell, Foley 23. Hil. 2 G. 1. an order con- 
firming a poor rate which was made according to the land-tax 
was quaſhed, ſuch taxation being unequal ; becauſe perſonal 
eſtate in the public funds is not chargeable to Fe land-tax, tho 
it is to the poor. 

© To theſe determinations and opinions may be added the few 
timents of all the writers on the poor laws. They uniformly 
agree in admitting perfonal property to be liable to the charge, 
2 Nelf. 53. 2 Shaw's Juſtice 149, 152. Shaw's Pariſh Law 243. 
248. Dr. Burn, 3d vol. 48 1. In Yiner's Abridgment, tit, Poor, 
E. 8. there are ſeveral notes to this purpoſe z “ a ſhop-keepel 

« ſhall be charged to the poor-rates for the goods in his ſhop.” 


Within a few years ſeveral attempts have been made to ob- 
tain the deciſion of this court on this ſubject: But it has unfor- 
tunately happened, that the queſtion has not been fairly be- 
fore the court in any one of the caſes from the ſeſſions. This was 

{ the fate of The King v. Canterbury, The King v. V. bitney, and The 
3 — King v. Ringwood.'* In the firſt of theſe, which is in 4 Burr. 
* 2293, Mr. Juſtice Alen is reported to have doubted on the ſub- 

ject, and to have ſaid, it was odd that ever ſince the cauſe in 
Bulftrode, which was above 140 years ago, the rule ſaid to 
be then ſettled ſhould never have been carried into execution. 
But it is a fact, that for a long time perſonal property has been 
rated in the pariſh of Andover, from whence this queſtion comes. 
In many other parts of the kingdom the ſame practice has pre- 
vailed „ at Alton in OY at * Norwich, in many 
| vo 7 
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pariſhes in the city of London, at Bradford, Trowbridge, Warmin- 


Or- 


ade that it is the ſame in many of the large towns in the North. 
len In 4 Burr. 2295, the reporter mentions the caſe of The King . 
| verſus The churehwardens and overſeers of Ring wood; and he 


fer, Frome, and o-her Towns in Wiltfhire. I am told likewiſe 
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ſays; © that this queſtion was pretty nearly, if not quite ſettled _ 


don 

ons | 
ONe 4 by that caſe.” But this is a miſtake ; for that caſe turned on 
ym the determination in The King v. Whitney; the ſeſſions had 
ion quaſhed, where they ought to have amended the rate nn 
his to the directions of ſtat. 17 Geo, 2. 

hey As to the difficulties which it is ſaid will attend the rating this 
t property, and the inconveniences which it is ſuppoſed will enſue 
ell from a determination in favour of the landholders ; namely, that 
dor the overſeers cannot know what property a man has, or what is 
ble the yearly produce of ſuch property : the anſwer is that thoſe are 
4 inquiries not to be made here; they are mere matters of fact, 
and 'muſt be determined below. In the preſent caſe, the appel- 
ants have ſatisfied the juſtices that the ſeveral perſons whoſe 
names are added to the rate, did poſſeſs certain quantities of pro- 
perty; and that they had the moderate yearly profit of five per 
cent. upon it. It is frequently ſaid, that an overſeer cannot juſtify 
entering the houſe of a tradeſman, nor can inſiſt on ſeeing his 
books, for the purpoſe of diſcovering his ability to contribute. 
[ admit that no expreſs authority is given by the ſtatute, nor 
was there any whilſt the former laws were in force ; but then 
it muſt on the other hand be admitted, that no authority is 


old law, to enter on the /and, or to take any neceffary ſtep 
towards obtaining a knowledge of the value of the occupier's 
landed property. This argument therefore, if it has any effect, 

muſt ptove that no tax whatever can be impoſed either on the 
tradeſman's profits, or on any one of the kinds of property 
enumerated in the act of parliament. How can the value of 
either lands or coal-mines be aſcertained without an entry on the 
lands, Oc. ? 


A ſecond argument is, that no fair rate can be made without 
deducting debts. But this is begging the queſtion; for the 
tradeſman ought firſt to prove that the law intended debts ſhould 
be deducted. Many of the opinions that have been ſtated to- 
day, ſay that the viſible perſonal ability is to be rated: This 
ſeems to me to exclude debts. There is no deciſion that ſays, 
debts ou ht to be deduted. If the law be ſo, does it not 
13 | extend 


given by that act, nor had the overſeers any power under the 
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—— I cannot ſee why there ſhould be all this anxiety for the trade. 


22 
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man, and no attention to the caſe of the landholders. Whether 
the debts are to be deduRed or not, is immate tial to the deciſion 
of the preſent caſe; becauſe in this order, which I conceive vt 


are bound to adhere to as much as a ſpecial verdict, the profits 


are found to be 5 per cent: and profit means a clear ſum after 
deducting all charges. Since then, according to this mode of 
reaſoning neither the value of land or perſonal-property can be 
aſcertained with certainty; it will be neceſſary to conſder, how 
it has happened that any proviſion has been made for the poor, 
and why all mankind have ſubmitted and from time to time paid 
their ſharcs of the aſſeſſments. The oyerſeers and the inhabitants 
have proceeded amicably ; and that for this reaſon ; unleſs they 
had done ſo, the poor mult have Rarved. 

It is probable that in early times they aflembled i in veltry, 
and agreed what each jndividual's portion of the charge ſhould 
be. It will be ſaid perhaps that this being once done, as far a 
it concerned land, it might ever after be uſed as evidence of 
value: This is no anſwer; becauſe lands muſt be rated accord- 
ing to improvements, One man's land may continue in the ſame 
ſtate :—Another's may be worth one third more. Large tracts 
which for a long period may have been in the occupation of 
one man, may by private conveyances be transferred to ten. 


How then can an overſeer know, what portion of this tract each 


of the ten occupies? Nothing could be done in ſuch a caſe, 
without admiſſions from the mouth of the occupier .—Theſc 
cannot be forced from him. The caſe I have now put is a very 
common one ſince the frequency of incloſing pariſhes. Lands, 
the value of which before was known, are, under incloling acts, 
conveyed to different perſons. Large pariſhes, which for 2 
century have been occupied by two or three farmers only, are 
divided amongſt a dozen proprietors- What method has the 
overſeer of diſcovering the value of each of theſe portions ? It 
can only be done by the parties admitting them to be of ſome 
certain value, If the party is obſtinate, the overſeer muſt rate 
him at diſcretion : And why ſhould not the obſtinate tradeſman 
be liable to this inconvenience. 

The moment the court has determined that the order of ſeſ- 
ſions is right, the inhabitants of pariſhes muſt aſſemble, aud 
| by mutual conceſſions agree how the charge ſhall be divided. 


Au honeſt man will neyer object to giving in a fair account of 
his 


extend alſo to real property ? Are not mortgages to be deducted 
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his property; others will perhaps be backward, and attempt to 
compel their neighbours to ſhare what ought to come from their 
purſes. If this ſhould be ſo, the overſeers mull get the beſt in- 
formation they can: And they will always (as the overſeers in 
the preſent caſe have done) value the profits of their trade at a 
much lower ſum, than in the opinion of every one they amount 
to. If any one thinks himſclf aggrieved by ſuch a rate, he 
muſt appeal and ſatisfy the juſtices that he is injured The 
juſtices have power to give him redreſs, and to order him his 
coſts. On the other hand, a deciſion that this property is not 
rateable, will ruin the landholders in the populous towns in dif- 
ferent*parts of the kingdom. It will alſo deprive many of the 
people of England of the moſt valuable privilege they at preſent 
enjoy; that of ſaying who ſhall repreſent them in the Houſe of 
Commons. In the borough of Doreheſter this muſt neceſſarily 
be the caſe. It was the opinion of a very learned man, Lord 
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Vaughan, that where the law is known and clear, though it 


be unequitable and inconvenient, the judges muſt determine as 
the law is, without regarding the unequitableneſs or inconve- 
niency. Thoſe defects, if they happen in the law, can only be 
remedied by parliament ; therefore we find many ſtatutes repeal- 
ed, and laws abrogated by parliament as inconvenient, which, 
before ſuch repeal or abrogation, were in the courts of law to 
be ſtrictly obſerved. But where the law is doubtful, and not 
clear, the judges ought to interpret the law as is moſt conſonant 
to equity, and leaſt inconvenient. 

In the preſent caſe the law is clear: but if it were not ſo, it 
ſtill would be moſt conſonant to equity, that all ſhould contri- 
bute to the relief of the poor who are of ability to do ſo. I 
hope therefore that the order of ſeſſions will be affirmed. 

Mr. Dunning contra, objected that the order on the face of 
it was bad, inaſmuch as it did not appear, that the ſeveral per- 
ſons whoſe names were added to the rate by order of the quar- 
ter ſeſſions, had notice of the appeal, or litigated the queſtion at 


the ſeſſions. They were therefore without redreſs; for it ne- 


cefſarily precluded them from their appeal. The ſeſſions as to 
them made an original rate, without having given them an oppor- 
tunity of defending themſelves. 

The Court held this to be a fatal objection; and therefore that 
the order of ſeſſions ought to be quaſhed. 

Lord Mansfield, upon the general point, ſaid, it is a very 


different queſtion, whether perſonal eſtate is to be rated to the 
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1777. extent in which it has been argued to day, or not to be rated at 
| all in any ſhape, or under any circumſtances. It would make 
Rex _ g . : 
ver the poor laws, very oppreſſive, if a man is to be taxed to the ex. 

_ tent of his whole perſonal eſtate and income. In that caſe, 

Anvovzx. man who has money in the funds, would be liable: Lawyers for 
their fees; ſoldiers for their pay, &'c. But where men are occu- 
piers of houſes, and have ſtock in trade, whether ſuch ſtock in 
trade may be taken into confideration is a very different queſtion, 
Some perſonal eſtate may be rateable : But it muſt be local viſbl 


t 
t 
property within the pariſh. The general queſtion is too ex- 
c 
0 
i 


travagant. It would be material to ſtate what has been the cuf. 
tom of rating. If the uſage ſhould be to take in ſtock in trade, 
- there would be very good right to ſupport it. Let them there. 
fore try it on the ſpecial circumſtances of the caſe. | t 
As rox Juſtice. From the caſe in the gth Car. 1. there are i 
a great many which ſay that the local viſible property may y 
be rated but the queſtion is, how it muſt be done. Suppoſe FF 


it were done by the overſeers in the manner done here: if no- tl 
tice is given to the ſeveral perſons rated, and they think them tr 
ſelves over-rated, they have an appeal to the ſeſſions. 80 i de 


a houſe has been uſually rated for the houſe and ſtock in trade w 


altogether; the rate is ſo ſpecified ; and if the perſon has of 
objection, becauſe he is mounted too high, on an appeal, al to 
that is a matter to be laid before the juſtices at ſeſſions, who ad 

as jurymen with reſpe& to the fact, and judges as to the de- mi 
ciſion. Then the immediate point ſpecified in the appeal i ap 
produced. For notwithſtanding the uſage, if upon the generil ſor 
queſtion, which is what they are now aiming at, it ſhould tun be 
out to be the law that perſonal property is rateable, if that u the 
| the law, it muſt be rated then; though it never was ſo be. ag 
ſore. — I ſhould think if the fact was fairly ſtated on an appea, ap 
perſonal property, if by law rateable, might be called upa Ar 
notwithſtanding the uſage. Per Cur. Rule abſolute, he 
| the 
| pri 
3 BULLER verſus HARRISON. ” 
Mr. Juſtice  JPON ſhewing cauſe why a new trial ſhould not be » 
en de granted in this caſe, Lord Mansfield read his report a x 
paid by miſ- follows: Pia 
tike to an : . the 

agert, and placed by him to the account of his principal, but not Faid over, money had and u: 
ce ved to the uſe of the perion ſo paying it by mittake will lie againſt the agent.— The mere j# ing 
ing (ach money in aeceunt or making reſt, without any new credit given, freſh bills accepted or fur- an 


ther 1um advanced tor the principal in conſequence of it, is not equivalent to a payment of it on 
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This was an action for money had and received, brought by 
the plaintiff againſt the defendant, to recover back a ſum of 
2,100. paid him as due upon a policy of inſurance, as agent for 
the inſured, Meſſrs. Lud/ow and Shaw, reſident at New York. 
This ſum the plaintiff had paid, thinking the loſs was fair. 
Notice of the loſs was given by the defendant to the plaintiff on 
the 20th of April. Part of the money was paid at that time, 
and the remainder on the 6th of May following; on which day 
the defendant paſſed the whole ſum in his account with Meſſrs. 
Ludlow and Shaw, and gave credit to them for it againſt a ſum 
of 3,000 J. in which they ſtood indebted to him. On the 17th 
of May, notice was given by the plaintiff to the defendant that 
it was a foul loſs. At this time, nothing had happened to alter 
the ſituation of the defendant, or to make it different from what 
it was on the 2oth of April. He had accepted no freſh bills, ad- 
yanced no ſum of money, nor given any new credit to his prin- 
cipals ; but affairs between them and him remained preciſely in 
the ſame fituation as on the 20th of April. The queſtion at the 
trial was, whether this action could be maintained againſt the 
defendant, as agent of the inſured ; which depended on this 
whether the defendant's having placed this money to the account 
of his principals, in the manner before ſtated, was equivalent 
to a payment of it over. 

In general the principle of law is clear ; that if money be 
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miſpaid to an agent expreſsly for the uſe of his principal, and the 


agent has paid it over, he is not liable in an action by the per- 
ſon who miſpaid it : becauſe it is juſt, that one man ſhould not 
be a loſer by the miſtake of another; and the perſon who made 
the miſtake is not without redreſs, but has his remedy over 
againſt the principal. On the other hand it is juſt, that as the 
agent ought not to loſe, he ſhould not be a gainer by the miſtake. 
And therefore, if after the payment ſo made to him, and before 
he has paid the money over to his principal, the perſon corrects 
the miſtake ; the agent cannot afterwards pay it over to his 
principal, without- making himſelf liable to the real owner for 
the amount. But the preſcnt caſe turns upon this; that the 
agent was preciſely in the ſame ſituation at the time the miſtake 
was diſcovered, as before. At the trial I inclined to think the 
plaintiff ought to recover; but did not direct the jury; and 
they found for the defendant. I am ſatisfied I miſtook in leay- 


ing it open to the jury: For it is clearly a queſtion of law, not 


a matter of fact; And in conſcience the defendant is not en- 
L 2 titled 


567 
1777. 


OY 


HILARY TERM 17 Georcs III. B. R. 
titled to retain the money. Therefore I ſhould have left it to 


— the jury in this manner; if you are ſatisfied that the money was 


Putten 
ver ſus 


Hazzz50x. new Circumſtance ſince, but that every thing remained in the 


being loſt, and the money due on the inſurance coming into the 
deſendant's hands; he had given his principals credit for ſo 


defendant and his principals, becauſe the debt was not inereaſed, 


paid by miſtake, and the defendant's ſituation not altered by any 


ſame ſtate as it was on the 2oth of April, you ought to find for 
the plaintiff. 

Mr. Bearcreft and Mr. PEI who ſhewed cauſe, inſiſted 
that the defendant had a right to retain the money in queſtion, 
That the ſhip, which was the ſubject of inſurance, was ſuppoſed 
to be ſea-worthy ; and the object of the voyage was to ſatisfy 
2, 100 J. part of the debt due to the defendant, their factor. 
They had inſured, therefore, accordingly, and drawn bills on 
Holland to that amount; which bills would undoubtedly have 
been honoured, if the ſhip had come ſafe. That upon the ſhip 


much on account, and had ſtruck the balance. This by the 
verdict the jury clearly had conſidered as a ref} in the books of 
the deſendant, and not a mere placing to account; and therefore 
was to all intents and purpoſes equivalent to a payment over. 
As to the fact of there being no change in the ſituation of the 


there was no neceſſity that it ſhould be increaſed ; or that any 
new credit ſhould be given. It was ſufficient that the money 
was fully carried to account by the defendant, and conſidered by 
him as his property at the time, and for eleven days after. lt 
might be too, that under this idea he was lulled into ſecurity, 
and did not take any means during that interval, to get the money 
from New York. If fo, he would at leaſt be a ſufferer by the tl 


dclay, if the verdict ſhould be ſet aſide. th 
Mr. Wallace and Mr. Dunning were in ſupport of the rule ag 

but Lord Mansfield thought the gaſe fo clear, that his lordſhip 4 

ſtopped Mr. ä as being unneceſfary to give himſelf any by 

trouble. A 
Lord MansFietD.—I am very glad this motion. has beet 

made: for I deſire nothing ſo much as that all queſtions of op 


mercantile law ſhould be ſully ſettled and aſcertained 3 and it 
of much more conſequence that they ſhould be ſo, than which 
way the deciſion is. The jury were embarraſſed on the queſtion 
whether this was a payment over. To many purpoſes it would 
be. It is now argued, that this is not a mere placing to accu, 
but a making re. If it were, it would not vary the caſe a wy 
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J verily believe the jury were entangled in conſidering it as a 177. 


payment over. There is no imputation upon a man who truſts to 
a miſrepreſentation of the inſured. It is greatly to his honour ; 
but it makes it of conſequence to him to know, how ſar his 
remedy goes if he is impoſed upon. The whole queſtion at the 
trial was, whether the defendant, who was an agent, had paid 
the money over. Now, the law is clear, that if an agent pay over 
money which has been paid to him by miſtake, he does no 
wrong; and the plaintiff muſt call on the principal; And in 
the caſe of Muilman verſus =— —, where it appeared that 
the money was paid over, the plaintiff was nonſuited. But, on 
the other hand; ſhall a man, though innocent, gain by a miſtake, 
or be in a better ſituation than if the miſtake had not happened? 
Certainly not, In this caſe, there was no new credit, no ac- 
ceptance of new bills, no freſh goods bought or money advanced. 
In ſhort, no alteration in the ſituation which the defendant 
and his principals ſtood in towards each other on the 2cth of 
April. What then is the caſe ? The defendant has truſted - 
Ludlow and Co. and given them eredit. He traflicks to the coun- 
try where they live, and has agents there who know how to 
vet the money back. 'The plaintiff is a ſtranger to them and never 
heard of their names. Is it conſcientious then, that the defend- 
ant ſhould keep money which he has got by their miſrepreſenta- 
tion, and ſhould ſay, though there is no alteration in my ac- 
count with my principal, this is a hit, I have got the money 
and I will keep it ? If there had been any new credit given, it 
would have been proper to have left it to the jury to ſay, whe- 
ther any prejudice had. happened to the defendant by means of 
this payment : But here no prejudice at all is proved, and none 
is to be inferred, Under theſe circumſtance I think (and Mr. 
Juſtice Alen with whom I have talked the matter over is of the 
ſame opinion) that the defendant has'no defence in point of law, 
and in point of equity and conſcience he ought not to retaia the 
money in queſtion. | 

Mr. Juſtice Wiles and Mr. Juſtice A/phurft were of the crime 
opinion, 


Per Cur. Rule for a new trial abſolute. 
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Same day. © Evans et al” verſus Mann, 


Alton, jut. Uros ſhewing cauſe why a new trial ſhould not be granted 
32 in this caſe, Lord Mansfield re ported as follows: The 


a bankrupt, ſingle point ſaved in this caſe was, whether the plaintiffs, who 
in aſſumpſit 


28ainſt the are aſſignees under a commiſſion of bankrupt againſt one — 


. a bankrupt, ſhould have ſtated themſelves to be aſſignees in the 


by the bank- declaration, This was an action for goods ſold and delivered: There 


i upt after f | 2 j 
th. were other counts for money had and received; and on an ac 


miſſien, count flated, The caſe proved at theitrial was, that the bank- 


need not 


name them. Tupt ſome. years after his bankruptcy, and before he had ob- 
feives af- tained his certificate, continued to carry on his trade as a lighter. 
gnees in l : ö 
we declara- man, in buying and ſelling lighters; and amongſt others ſold a 
ron: =" lighter to the defendant, who paid him 30 J. part of the pur- 
tract made chaſe money at the time of the ſale. Afterwards the plaintiffs, 
— hearing of the ſale, applied to the defendant, and inſiſted upon 
bef-re the having the lighter delivered up to them, or the purchaſe money 
commiſſion. : 
paid; but after ſome converſation it was agreed between them, 
that the defendant ſhould keep the lighter, and pay the reſidue 
of the purchaſe money only to the plaintiffs, after deducting the 
30 J. paid to the bankrupt ; and for this reſidue the action was 
brought. At the trial, the counſel for the defendant objected, 
that the action could not be maintained; becauſe the plaintiffs 
did not ſue as aſſignees, nor ſtate themſelves as ſuch in the decla- 
ration. I overruled the objection; but gave the defendant leave 
to move for a new trial; and if the court ſhould be of opinion 
that the objection was well founded, then a nonſuit was to be 
entered. 

Mr. Wallace and Mr. Buller, who ſhewed cauſe, argued, that 
this being a contract to which the plaintiffs as aſſignees of the 
bankrupt were perſonally privy and parties, there was no occa- 
ſion for them to ſtate their title in the declaration; but they had 
a right to ſue in their own names, as an executor or adminiſtra- 
tor, who is party to a contract relative to the goods of the de- 
ceaſed, may do. | 

Mr. Dunning and Mr. Morgan contra, contended, that the ac- 
tion being brought in right of the bankrupt, the plaintiffs 
ought to have ſet out their title in the declaration; otherwiſe 
the defendant could not know what anſwer to make to the ac- 
tion, Beſides, it might be that he had a ſett-off againſt the 


4 bankrupt; 
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bankrupt; which clearly could not have been pleaded to this 
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action. As to an executor or adminiſtrator ſuing in his Wu 


right upon a contract relative to the goods of the deceaſed, the 
law was clearly ſettled, that wherever an executor ſues in right 
of his teſtator, he muſt name himſelf executor ; and cited 
5 Co. 31. F. N. B. 119. MH. Cro. Car. 225. I Lev. 250. 
Regiftr. Brev. 143. 2 Stra. 1,291. Wil. 171. S. C. 


Lord MAnsF1E1.D.—'This is an action for goods ſold and de- 
lirered. The facts of the caſe are, that the bankrupt, aſter his 
bankruptcy, and before he had obtained his certificate, carried 
on his trade as a lighterman, and both built and ſold lighters. 
He ſold one to the deſendant who paid him part of the purchaſe 
money: After which the aſſignees apply to the defendant for the 
value of the lighter ; and ſo far aſſirm the contract as to enter 
into an agreement, by which they are content to be paid the reſi- 
due of the purchaſe money, after deducting what the bankrupt 
had received : And for this refidue they have brought the preſent 
action. The objection made is, that the declaration does not 
ſtate them to be aſſignees. 


On conſidetation there ſeems to be this diſtinction: If the 
aſſignees bring an action on a contract made by the bankrupt, 
before his bankruptey, they muſt ſtate themſelves in the decla- 
ration to be aſſignees. But here the contract was after the 
bankruptcy, when the bankrupt could have no property of his 
own. The lighter was the property of the aſſignees; and con- 
ſequently, the ſale by him, a contract as their agent by opera- 
tion of law, and on their account. Therefore it was not ne- 
ceſſary that they ſhould ſtate themſelves to be aſſignees in ths 
declaration; though in reſpect of the evidence in ſupport of fe 
action, it might be incumbent on them to prove the trading, 
bankruptcy and fo forth; in ſhort, the whole of their caſe. 

Wi1LLEs Juſtice. -I am of the ſame opinion. The ſale by the 
bankrupt in this caſe can be conſidered in no ot!.cr light than as 
agent or ſervant to the aſſignees. 


AsHnvRsT Juſtice.—In the caſe of an action at the ſuit of an 
executor, it is clear, if the action be brought on a contract made 
by himſelf reſpecting the goods of the teſtator, he need not name 
himſelf executor. Therefore, I ſhould doubt whether in this 
caſe it would be neceſſary for the plaintifis to go into evidence 
of the trading, bankruptcy, Sc. For here there was an actual 
treaty between the plaintiffs. and the defendant relative to the 
matter in litigation ; and not merely a promiſe by implication 

L4 of 


- 


Evans 
ver ſus 
Man Ns 


1 


gt - HILARY TERM 17 Groncz III. B. R. 


1177. of law. If fo, the action is founded on an actual contract be. 
— tween the plaintiffs and the defendant : Conſequently the plain. 
tiffs are entitled to recover /uo jure. 

Mann. Lord Mansfield and Mr. Juſtice Valles both added that they 
were very clear on the laſt ground mentioned by Mr. Juſtice 


hur 
the Per Cur. Rule for a new trial diſcharged. 


* . 
* - 


Feb. 6th. | PiexSON ver/us DuNLOP ef al", 
If the indor- UPON hewing cauſe why a new trial ſhould not be granted 
8 yu —_ in this caſe, the facts as they appeared by the report were 
change, as follow: 
who has te- 5 . 
_— s . This was an action brought by the plaintiff againſt the defen. 
navy "itt af- 


fined to the dants, as acceptors of a bill of exchange, drawn by Robert Mac 


—— % Lintot upon them, for the ſum of 300 J. payable 15 days after 


him (the fight to the order of William Nichol on account of freight, to be 


indorice 
till the * placed to account as per advice. The plaintiff was owner of a 


of exchange ſhip of which Nichol was the captain, and the bill was indorſed 


— by him to the plaintiff, The ſhip was freighted with naval 


navy bill ſtores by Mac Lintet, who, being unable to diſcharge the freight, 
with the . 
drawee, and Propoſed to draw the above bill upon the defendants, and to 


the drawee give Nichol a certificate or navy bill, /g ned to the defendants, 


receive the 


money up- as a ſecurity till the bill of exchange was accepted. Nichol after 


ED indorſing the bill of exchange ſent it to the plaintiff together 


= pow RY with a letter from Mac Lintot to the defendants, in which was 
an action incloſed the certificate, which Mac Liutot defired them to ten- 


— ang 2 dewat the Navy-office, and at the ſame time adviſed them, he 


ceivedto had drawn upon them for 300 J. as above. On the 2d of Os: 


the uſ > ode! . . . . 
— A 1776, the plaintiſf ſent this letter with the certificate incloſed, 


Cn wo and alſo the bill of exchange, to the defendants by one Lightfe!, 


done no- who delivered them accordingly, and the next day called again for 


RR. the bill of exchange. The defendants delivered it up, ſaying, * It 


an accet$- © would not be accepted till the navy bill was paid.” Lightfod 
ance of the | z ; 
bill of Ex- then demanded the navy bill, but they refuſed to return it, ſay- 


change.— If; 8 d | 
the acer ing, they would receive the money themſelves.” On this 


ot a bill of ſame day (the 3d of Ofeber) the defendants had written to Mas 


b 
lays ne an- Liniot, acknowledging the receipt of his with the certificate 


27 —— incloſed ; that they had delivered it to the  Navy-office, and 
id ſor; it When the money was received they would adviſe him of it: That 


3 his bil wenld receive due honour, but that it was drawn too 


accept when the ſtores are paid for, . ſhort 


n nn nn 1 as "06 


7» os 
mm — 
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ſhort, being made payable before the navy bill. There were #wo 1777. 
proteſts on the bill of exchange : One. for non- acceptance, the 8 
ground of which was that the defendants would not accept at pre- — 4 
, but would give an anſwer the next day, (viz, 4th of October) Punx ror. 
— poſt ; the other was for non-payment, the defendants ſaying 
they had no advice. At the trial the counſel put the caſe of the 
plaintiff on #wo grounds. iſt, That the defendants' letter to 
Mac Lintot was an acceptance. But Lord Mansfield ſaid, he 
rather thought it a letter of credit, and that, to make it an ac- 
ceptance, it ſhould have been ſent to the ho/der of the bill. The 
next ground was, that the anſwer of the defendants to Lightfoot, 
ſaying, „They could not accept till the navy bill was paid,” was 
a conditional acceptance : that the plaintiff had a lien on it, and 
therefore, as ſoon as they had received the money, they ought to 
have paid it to him. One of the ſpecial jury (Mr. Gorman) ſaid, 
the letter of the 3d of October to Mac Lintet ſtuck with him; be- 
cauſe, though it is an univerſal rule among merchants that a mere 
engagement to the drawer of the bill, is no engagement to the 
holder of it; yet here it was obſervable, that when the defendants 
wrote the letter of the 3d of October to Mac Lintot (the drawer), 
they had the bill; the certificate and the drawer's letter before 
them; that the navy bill was ſent for the particular purpoſe of 
paying the bill of exchange, and that at that time they certainly 
meant ſo to apply it. The jury accordingly found a verdict for 
the whole amount of the bill in queſtion. N. B. There were other 
counts in the declaration for money had and received to the plain- 
tiffs uſe, Fc. One ground of the motion for a new trial was, 
that the plaintiff had received 180 J. in part of payment of the 
bill of exchange from Mac Lintot : This was verified by affida- 
vit; there had alſo been a proceeding in the Exchequer and an 
injunction granted. 


Mr. Dunnirig in ſupport of the rule contended, that this 
action could not be ſupported upon the ground of a ſuppoſed 
acceptance, That there was no evidence which bordered on 
the proof of an acceptance, except the letter from the defend- 
ants to Mac Lintot : But even that could be no acceptance ſo 
as to render them liable to the holder of the bill; being a tranſ- 
action entirely between them and Mac Lintot the drawer ; and 
ſubſequent to the indorſement of the bill to the plaintiff. That 
the verdict was clearly obtained on the ſecond ground made at 
the trial: viz, that the plaintiff had parted with the navy certi- 

ficate 
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I fo, it was founded on a miſtake; becauſe the certificate was 
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DunLOP. 
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ficate on the faith of the bill being paid upon the ſecurity of it, 


evidently of a nature that could not empower any body to re. 
ceive the money but the defendants. Therefore, what the plain. 


tiff parted with, was of no value; and if of no value, could 


not be a ſufficient ground in law to raiſe an aſſumpfit on "he part 
of the defendants. 

Mr. Wallace contra for the plaintiff inſiſted, 1ſt, That the de. 
claration by the defendants, * that they could not accept the 
« bill till the money upon the navy certificate was paid, was an un- 
dertaking to accept it then, That the certificate was as money; 
and therefore, having value in their hands, there could be no 
doubt that they meant to accept the bill, though they afterwards 
refuſed to do ſo. Secondly, The plaintiff had a clear lien upon 
the certificate : for though he could not have received the money 
upon it, being made payable to the defendants, yet it was 
expreſoly given to him as His ſecurity till the bill was accepted. 
If ſo, the money received by the defendants upon it was mo- 
ney received to his uſe. Therefore, on either ground the 
plaintiff was entitled to recover. As to the plaintiff's having 
received 180 J. from the drawer in part of the bill of exchange, 
that was no impediment to his reſorting to the defendants for the 
reſidue. If the verdict therefore was for too much, the plaintiff 
was ready to remit the difference; but that was no ground for 
a new trial. 

Lord MansFietD.—The counſel for the plaintiff lere put 
this caſe two ways: 1/, That the cor duct of the defendants was 
tantamount to an acceptance. 2dly, That the plaintiff had a en 
on the navy certificate, and conſequently a right to the mo- 
ney received upon it by the defendants, as ſo much money 
received to his uſe. The 1/ queſtion is, Whether, taking all 
ſubſequent diſcoveries into conſideration, there is ſufficient 


ground for the court to ſay the matter ought to be re-tried. 


2dly, What is to be done in reſpect of the ſuppreſſion on the 
part of the plaintiff, at the trial, of his having received 180/. 
from the drawer of the bill in queſtion? As to the f, I am 
more ſtrongly of cpinion now than I was at the trial, that, upon 
the merits, the verdict᷑ is right. I he grounds are two: And 1}, 
T conſider what the defendants did, as an acceptance. It has 


been truly ſaid as a general rule, that the mere anſwer of a mer- 


chant to the drawer of a bill, ſaying, © he will duly honour it,” 
is no acceptance; unleſs accompanied with circumſtances which 
. may 
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may induce a third perſon to take the bill by indorſement: But 1999. 
if there are any ſuch circumſtances, it may amount to an accept 
ance, though the anſwer be contained in a letter to the drawer. "—_—_ 
In this caſe, if it were neceſſary to go into the queſtion, chere is Done. 
great reaſon to ſay, that what the defendants did was equivalent 
to an acceptance. Nichol the captain had a lien on the naval 
ſtores for freight. He had likewiſe a certificate given into his 
poſſeſſion, as a pledge for the money till the bill of exchange was 
paid. This certificate was not ſent to the defendants by the poſt 
in the uſual courſe of trade, but was incloſed to the plaintiff 
as his ſecurity. He was not bound therefore to part with it 
till the bill was accepted. When the plaintiff tenders the bill 
for acceptance, the defendant tells him © it could not be ac- 
« cepted till the flores were paid for.” There may be a con- 
ditional, as well as an abſolute acceptance. What then is this 
; declaration by the defendant, but an undertaking that the bill 
ſhould be accepted, 4when the ſtores were paid for? After this, 
on the third of October, he writes to the drawer ſaying © he 
« would honour the bill, but he ſhould not have drawn it at ſo 
ce ſhort a day, as it would be due before the ſtores were paid for.” 
This is an admiſſion that he looked to the certificate as to the 
fund out of which the bill was to be paid. He is Zhen called 
upon for payment; at which time he had actually received the 
money upon the certificate. But he refuſes to pay, and the only 
reaſon aſſigned is, ** the want of advice.” That is a falſe rea- 
ſon : for he had received advice; and had a fund in his hands 
out of which the bill was to be paid. But whether he had 
advice or not was immaterial. For here, the plaintiff had a lien 
on the certificate: And this certificate he depoſits in the hands 
of the defendant as a pledge for payment of the bill. There- 
fore, ſuppoſing for argument ſake, that the defendant at the time 
he received the certificate had done nothing which could amonnt 
to an acceptance, yet after he had actually received the money 
upon the certificate, he was bound to pay it to the plaintiff. 
Though the certificate was payable to the defendant, he could 
not have received the money upon it, if the plaintiff had not 
delivered it to him. Therefore, the plaintiff had from firſt to 
laſt a lien upon it.— The next queſtion is, What the court 
ought to do in conſequence of the ſuppreſſion on the part 
of the plaintiff? The actual arreſt of the drawer is no diſ- 
charge of the acceptor: And I do not think the ſubſequent 


correſpondence, or any of the other circumſtances ſince, vary this 


Caſe. 
c 
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caſe. But the verdict is certainly taken for 180 J. more than 
was due. There was no admiſhon of this payment at the trial, 
which was very wrong; and has been the occafion of filing a 
bill in the Exchequer. Therefore there ought to be a deduction 
of the money received, and a proportionable part of the intereſt, 
together with all the coſts in the Zxchequer where this diſcovery 


| was made. | 


* 


Friday, 
Feb. 7th. 


If to a plea 
of per form- 
ence generol- 
ly to an ac- 
tion on 2 
ſncriff's 
bond, tlie 
plaintiff re- 


- . Þly a farti- 


cular war- 
rant, and 
- that the de- 
ſendant 
ouglit to 
have made 
due return, 
Sc. but 
neglected, 
Sc. he 
ought to 
conclude 
with a veri- 
© fication, 


AsToN Juſtice. —I am of the ſame opinion. I think this was 
clearly a conditional acceptance. * 

Per Cur.— Rule for a new trial diſcharged, upon the plain - 
tiff remitting the ſum of 180 J. together with the intereſt upon 
that ſum from the time it was paid, and diſcharging the coſts of 
the bill and anſwer in the Exchequer, and thereupon the defend, 
ant's bill in Scacc. to be diſmiſſed, 


SAYRE et ai” verſus Mins. 


TH5 was an action of debt upon bond brought by the 
- plaintiffs, who were the ſheriffs of Middleſex, againſt the 
defendant, a ſurety of Joſeph Stanhope, one of their bailiffs, 
Upon cyer prayed of the bond and condition, it appeared the 
condition was for the performance of covenants in a certain 
deed of indenture bearing even date with the bond. The de- 
fendant pleaded, iſt, Non ef ſadtum. 2dly, A ſpecial plea, ſet- 
ting forth the indenture in the condition mentioned, and the 
ſeveral covenants therein agreed to be performed by the de 
fendant, the affirmative of which (material to this queſtion) 
were as follow: “ That the ſaid Fo/eph Stanhope ſhould duly 
& and lawfully execute and ſerve all briefs, precepts, &c. directed 
« to the bailiff of the hundred of Oſulſian, or to him the ſaid 
& Teoſeph Stanhope, which ſhould be tendered or come to the 
c hands of the ſaid 7o/eph Stanhope to be executed or ſerved; 
« and ſhould make true return in writing, ſubſcribed with his 
« own hand, of, to, or upon every ſuch brief, &c. and ſhould de- 
« liver the ſame, together with the returns, to the ſheriff, Cc 
& on. or before the day of return, c. 2. And ſhould receive 
& into his cuſtody, the body of every priſoner whom the ſheriff, 
« fc, ſhould upon warrant tender to him, Sc. 3. And ſhould 
« when any goods or chattels by him ſeized or taken ſhould be 
&« ſold, if the money ſhould come to the hands of him the ſaid 
„ Poſeph Stanhope, pay or cauſe the ſame to be paid to the under- 
& ſheriff, his deputy or his clerk. And alſo in caſe any debt. 
8 „damages, 
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« damages, ſum or ſums of money whatſoever, ſhould at any 1 777. 
time be recovered, adjudged or decreed againſt the plaintiffs ——— 
« for the eſcape of any priſoner, Wc. or for any other cauſe, —_— 
« owing to the negligence or default of the ſaid Jo/eph Stanhope, 1 
tc he the ſaid Rowland Minns ſhould ſatisfy and exonerate the 
« plaintiffs from every ſuch damage, Cc.“ The plea, as to the 
negative covenants in the indenture, was ſpecial, that the ſaid 
Joſeph Stanhope had not done, &c. in the words of each parti- 
cular covenant. As to the affirmative, that the ſaid Foſeph 
Stanhope had performed them generally. To this plea the plain- 
tiffs replied a writ of fi. fa. iſſued on a judgment for 400 J. re- 
covered againſt one Charles Pigot at the ſuit of Lucy Groves, 
widow, returnable in Michae/mas Term 1773. That on the 
23d of Auguſt 1773, the writ was delivered to the then ſheriffs of 
Middleſex, Richard Oliver and Sir Watkin Lewes. That they 
made their warrant in writing to Ze/eph Stanhope, which was 4 
duly delivered to him. That on the 28th of September 1773, Oliver 
and Lewes went out of office, and the plaintiffs came in, and that 
Oliver and Lewis did duly turn over all writs, fc. remaining in their 
hands unexecuted. That after the day of the return of the writ 
of fi. fa. viz, on the 1oth of November 1773, a rule was ferv- 
ed on the plaintiffs to return the ſaid writ, of which the ſaid 
Foſeph Stanhope had notice, and ought to have made a true and 
lawful return thereto; but he wholly neglected to do ſo; by 
reaſon whereof a writ of attachment iſſued againſt the plain- 
tiffs on the 5th of February 1774, and they were obliged to 
pay the ſaid Lucy Groves 200 J. Ec. of which premiſſes the de- 
fendant afterwards had notice, yet had not exonerated the plain- 
tiffs, contrary to the form of the ſaid indenture; and this they 
prayed might be inquired of by the country, &cr.——There was a 
ſecond replication ſetting forth another writ of 5. fa. iflued in 
Hilary Term 1774, upon a judgment recovercd by one John 
Glaag returnable on Saturday next after eight days of the puri- 
fication ; indorſed to levy 83 J. beſides ſheriffs? fees, Cc. and de- 
livered ſo indorſed on the 2d of February to the plaintiffs to 
be executed; by virtue of which writ and of a warrant thereupsn 
made by the plaintiffs, and before the return, &c. divers goods and 
chattels of, Cc. were ſcized and taken in execution by the ſaid 
Feſeph Stanhope as ſuch bailiff, Cc. and were ſold for 61/7. 5 -. 
which ſaid ſum came to the hands of the ſaid 7. S, by reaſon 
whereof, the ſaid Joſeph Stanhope ought forthwith to have paid 
or cauſed to be paid to the under ſberiſ, &c. the ſaid ſum of money, 
Oc. And the ſaid plaintiſſs afterwards, on the 1 3th of Zune 1774, 


were 
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were obliged to pay the ſaid ſum, of which the ſaid Rowland 


Minmt had notice; yet neither the ſaid J. S. or R. M. had ex- 
onerated the plaintiffs, and this they further pray may be in- 
quired of by the country. To theſe replications the defendant 
demurred, and affigned ſeveral cauſes to each. As to the 1ſt, 
That it concludes to the courvry, when the ſame ought to have 
concluded with a verification. 2d, That it doth not appear 
any warrant was granted by the ſaid Stephen and William upon 
the f. fa. zd, That it doth not appear that Foſeph Stanhope 
ought to have made apy return upon the warrant ſo granted. 4th, 
Or that the writ of f. fa. was turned over by the late ſherifts to 
the plaintiffs.—As to the ſecond replication : 1ſt, That it con- 
cludes to the country, &c. 2d, That it doth not appear at what 
time any warrant was made by the plaintiffs upon the writ of 
F. fa. or to whom ſuch warrant was directed. 3d, Nor is it al- 
leged by whom the ſaid goods and chattels ſuppoſed to be ſeized 
by J. S. were ſold, or to whom the money, &c. was paid. 

Mr. Baldwin in ſupport of the demurrer, as to the firſt ob- 
jection, inſiſted it was an eſtabliſhed rule in pleading, that 
wherever new matter is introduced, it is neceſſary to conclude 
with an averment; that the oppoſite party may have an oppor- 
tunity of anſwering ſuch new matter. 2 Bur. 772, Cornwallis 
v. Savery,—Wefton verſus Chapman, 3 Bur. 1,725. the pleading 
in which latter caſe, he ſaid, was preciſely what it ought to 
have been in the preſent. © The plea was a plea of performance 
6 generally, The replication ſet forth a particular warrant, al- 
« leging that the defendant had not made a due return to it, and 
« concluded with an averment. The defendant inſtead of demur- 
« ring as he would have done if the concluſion had been faulty, 
« took iſſue on the fact.“ So here, if the replication had conclud- 
ed with an averment, the defendant might have denied the 
writ, and ought not to be precluded from doing ſo. As to 
the 2d, 3d, and 4th objections, he ſaid, it did not appear that 
this particular warrant was turned over to the plaintiffs, but only, 
all uncxecuted writs. Therefore, it might be that the defendant 
had executed this writ in the time of the late ſheriffs and re- 


turned it to them. That the practice, where a writ ſued out 


in Trinity Term and delivered in the vacation to the then ſheriffs 
remains unexecuted at the expiration of their office, is, for them 
to turn it over to the new ſheriffs, who make out a fre/b wor- 
rant upon it directed to their own officer. That here, the co- 
venant was, that Stanhope ſhould make due return to all war- 
zants directed to him by the plaintiffs ; but no ſuch warrant ap- 


pears 


— 
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pears bo have been directed by them : Conſequently he could not 
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be bound to make any return to it: And therefore his ſuretie⁊ 


could not be reſponſible. 3 Co. * Vin. vol. 19. P: 453- 
E. a. pl. 3. 


Sari 
et al, 


- verſus 


He obſerved 5 in like manner upon the 2d and 3d objections Mixx. 


to the 2d replication, that as it did not appear that Stanhope was 
the officer to whom the warrant was directed, or that the mo- 
ney was paid to him, the defendant was not anſwerable. 

Mr. Davenport for the plaintiffs anſwered all the objections 

to the ſatisfaction of the court, except the firſt. 

Lord MANnsFIELD.—I take this to be a rule in pleading : That 
you cannot go to iſſue on a general averment of performance: 
And the reaſon is this; that the queſtion may be brought to 
ſome degree of certainty, and notice given of what is to be 


agitated at the trial. When a particular breach is aſſigned, 


there is an affirmative offered on one fide, upon which the other 
may take ifſue. But here there is a general averment ; and no 
iſſue is offered by the replication. Therefore, upon this objec- 
tion, I am of opinion with the defendant. Upon all the other 
points I am clearly with the 1 

Leave to amend. 


THE END OF HILARY TERM. 


Saturday, | 
April 19th. 


The court 
will not 
quaſh a 
poor-rate, 
unleſs it is 
. unequal 
vpon the 
face of it. 
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Rex verſus HARD V. 


THIS came before the court upon a rule to ſhew cauſe, 

why an order of ſeſſions, confirming a rate made by the 
churchwardens and overſeers of the poor of the pariſh of St. 
Clement in the city of Norwich, in and by virtue of a private 
ſtatute the 10 Am. c. 6. intituled “ an act for erecting a 
t workhouſe and for the better employing the poor of the ſaid 
&« city,” ſhould not be quaſhed for inequality. The order of 
ſeſſions, after ſtating that the defendant had appealed from the 
above rate, ſet forth a clauſe in the ſtatute, by which a power 
is given to the governors and guardians of the ſaid workhouſe, 
to raiſe and aſſeſs certain ſums weekly for the maintenance of 
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the poor, on the reſpective inhabitants, and on every parſon and 6 
vicar, and on all and every the occupiers of lands, houſes, te- : 
nements, tithes impropriate, appropriation of tithes, and on all | 
perſons having and ufing ſtocks and perſonal e/tates in the reſpec- a 
tive pariſhes, towns, hamlets, or precincts within the ſaid city, 1 
according to their ſeveral and reſpective values and eſtates. It p 
then went on to ſtate, that on hearing the appeal and reading - 
the rate, it appeared, that the ſaid James Hardy the appellant " 
was rated or aſſeſſed towards the relief of the ſaid poor within « 

the ſaid city, in the ſum of 19 J. for his farm and lands within : 
the ſaid pariſh of St. Clement ; and that ſuch aſſeſſment of 197. . 

was then by all parties admitted to be one full moiety or half it 
part of his rack rent, or of the real yearly value of the ſaid farm. 

And it was alſo admitted by all parties, that every occupier of * 


lands and houſes within the ſaid pariſh were in lite manner 


equally aſſeſſed by the ſaid rate for. their reſpeRive occupations, 
| in 
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in the ſame proportion as the ſaid Fames Hardy, or as near 
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thereto as may be. And it alſo appeared, and was by all parties 


admitted, that the mode adopted and uſed in and by the ſame 
rate, for the aſſeſſing all perſons within the ſaid pariſh of St. 
Clement having and ufing flock and perſonal eflate, or having mo- 
ney out at intereſt, was to rate and aſſeſs all ſuch perſons re- 


ſpectively, in the ſaid pariſh, at and after the rate of one ten - 


tieth part of ſuch ſtock and perſonal eſtate, or money out at 


intereſt, and to value the intereſt of ſuch twentieth part at and 


after the rate of four per cent. per ann. and then to rate and aſſeſs 
one moiety of ſuch twentieth part equally in that proportion or as 
near thereunto as may be. And it further appeared, that ever 
ſince the paſſing and commencement of the ſaid act of parlia- 
ment, lands, houſes, tenements, ſtocks and perſonal eſtates, or 
money out at intereſt, of the. reſpeQtive inhabitants within the 
ſaid pariſh of St. Clement have been conſtantly there aſſeſſed 
and rated to the poor rates of and for the ſame pariſh ; and 
which rates have varied on the ſeveral aſſeſſments, according to 
the alterations of the circumſtances of the inhabitants of the ſaid 
pariſh, And it was thereupon moved by the counſel of the ſaid 


Rex 
werſus 


HazDYs 


James Hardy the appellant, that the rate aforeſaid ſhould be | 


quaſhed for inequality. But this court upon due conſideration 
of the whole of the premiſes, doth order that the rate aforeſaid 
be, and the ſame is hereby ratified and confirmed. 

Mr. Wallace and Mr. Bearcreft ſhewed cauſe, 


Mr. Dunning and Mr. Kenyon, contra, in ſupport of the rule 


for quaſhing the order of ſeſſions, objected, that the rule of tax- 
ation laid down with reſpect to the aſſeſſment of real and per- 


ſonal property in this pariſh, was manifeſtly unequal. That 


real property being rated in the proportion of one full maiety of 
its yearly value, and perſonalty at only one moiety of a twentieth 
part, the burthen ſuſtained by the land-holder was infinitely 
greater than that impoſed upon the ſtock- holder; therefore the 


rate was unequal. | 
Lord MansrizLD.— Unleſs we ſee that upon the face ef the rate, 
it is unequal, we cannot interfere, Here the Juſtices have 


thought it equal, and I do not ſee any thing in the caſe that 
ſhews the party complaining is prejudiced. 
ASTON, Juſtice. If the rate does not appear to us to be un- 


equal, we cannot quaſh it, and ſo it was held in Rex verſus 


Brograve; 4 Bur. 24491. | _ 
Vor- II. M Mr. 
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Per Cur. Rule diſcharged. 


8 — — — 
_ Same dey. Rex verſus Inhabitants of CaxvinoToN, 
Tue grantee IT HIS cafe came before the court upon a rule to they 
| - kw 4 cauſe, why an order of ſeſſions, quaſhing a rate or aſſeſſ. 


2 1 4 ment made for the relief of the poor of the pariſh of Carding. 
tween Fru fon, ſhould not be quaſhed as to the aſſeſſment upon Aſpley Palmer 
and Bedford, Ffq. The ſpecial caſe ſtated by the order of ſeſſions was as fol. 


tho pore lows : That Aſbley Palmer Eſq ; by virtue of letters patent, an ad 
9 of parliament, and other legal conveyances, is ſeiſed in fee, of 
reſpect of the right of navigation of that part of the river Ouze, which 
— 1 lies between Erith in the county of Huntingdon and the town of 


2 Bedford and of all the 0%, ſums of money and advantage: 
be himſelf ariſing and becoming payable for the carriage of coals and al 
tl. other commodities whatſoever, upon that part of the navigation, 
— 8 That this part of the river was made navigable, for the pub- 
another pa- lic benefit, by the undertakers and proprietors, from whon 
— Mr. Palmer claims, at a great expence; and is till attended with 
conſiderable charges. That by virtue of the ſaid letters paten 

and act of parliament, the proprietors are impowered to take | 

and receive certain Yolls for the carriage of coals and other goods, 

and to ere certain ſluices and ſtaunches, for the better keep. 

ing up the water and carrying on the ſaid navigation; and that 

the ſaid zo/ls are paid for paſſing through every ſluice and 

in a different rate, for different ſluices. The ſeveral fluices har: 

been long ſince erected on the ſaid navigation; and in partici- 

lar one fluice acroſs the ſaid river in the pariſh of Cardingten in 

the county of Bedford, at which the toll is three pence pr 

chaldron or load weight. That Mr. Palmer, does not refide i 


the pariſh of Cardington ; nor has he any perſon reſident at tha 


——— — n 
sr eee TD PID , Oh ne en NE oe ET 1 


fluice, to receive the toll: But that the tolls for that' fluice 

are received at Barford or Eaton; and the boatmen draw the lx 

wicket to paſs. That neither Mr. Palmer, nor any of the forme! cot 

proprietors of this navigation, were aſſeſſed to the poor rates def 

for the ſluices, or for the tolls or profits; though it has been Cle 

navigable, and the tolls received, for upwards of an hundred — 
Coa 


years: But they have been for many years aſſeſſed to Cardiny 
ton land. lax, and paid the following annual ſums z 5 J. 13 5. 64 
| I when 
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when the land tax was four ſhillings in the pound, and * 1777 
135. 4d. when three ſhillings in the pound; as appears from ——_— 
the aſſeſſment. That the pariſh of Cardington have lately aſ- vu 
ſefſed Mr. Palmer to the poor rater, for the ſaid fluices, in the len. 
ſum of ſeven ſhillings and ſeven pence halfpenny, being a rate viren. 
at three pence in the pound. 

This caſe was argued on Tueſday the 11th of February in laſt 

term, by Mr. Bearcroft, Mr. Dunning, and Mr. Pemberton 

againſt the rule, and by Mr. Vallace and Mr. Whitchurch in ſup- 

port of it *®. Againſt the rule it was argued, That this ſpecies 

of property, viz. © tolls and other yearly profits,” though ex- 

preſsly within the words of the land-tax acts, ate clearly not 

within thoſe of the ſtat. 43 Eliz. c. 2 : Nor was it the intention 

of the legiſlature that they ſhould be aſſeſſed to the relief of the 

poor, If it had been, the legiſlature would certainly have uſed 

the ſame words in both caſes: Therefore the diſtinction mani- 

ſeſtly ſhewed they meant to aſſeſs them to the one and not to the 

other. Beſides, the value was ſo uncertain, that a fair rate 

could not be made. 2dly, Suppoſing it doubtful whether this 

ſpecies of property was meant to be included under the ſtat. 

43 El. c. 2. the uſage and practice ought to govern ; and here 

the uſage, from the time the navigation was firſt made, has been 

uniformly againſt their being rated. But further, Mr. Palmer 

does not reſide, nor is the toll even received within the pariſh, 

but at Barford or Eaton. Conſequently, if aſſeſſable at all, it 

muſt be aſſeſſed where received, and not to the pariſh of Car- 

dington; and to this purpoſe was cited Rex verſus Rebow, Mich. 

12 Geo. 3. B. R. + as directly in point. If any diſtinction could + 577, 44. 
be made between the two caſes, it was, that the preſent was ra- Fd, 384. 
ther ſtronger than that; becauſe there, two perfons were conſtant- 

ly reſident in the light-houſe ; the tolls of which were the ob- 

jeQ of the rate. But here, neither Mr. Palmer, nor * body 

who could repreſent him refded in this pariſh. 

In ſupport of the rule it was contended that this ſpecies 

of property, though not expreſsly within the words, was clear- 

ly within the meaning of the ſtat. 43 Eliz. c. 2. That there 

could be no difference between theſe tolls and thoſe of any other 
deſcription ; as the tolls of a market or the like; which were 

Clearly aſſeſſable to the poor; and were ſo held in 3 Keb. 540. 

—As. to the value being uncertain ſo is the value of tithes, 
coal-mines, c. And even in lead- mines, though the adventurers 


9 iu. Juſtice -g vas abſent upon the argument 
2 
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are 
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1777. are not rateable on account of the bes they run, the lord i 
for his ſhare *®. In the caſe of Rex verſus Reboww, inquiry was 
a Lac” 2 directed to be made as to the tolls of bridges; when it appeared 
bow 74-0 that Fulbam-bridge tolls are taxed at the rate of 500 J. per annum, 
bib bro. Why not aſſeſs theſe tolls as well as them? As to the objection 
of their not being received within the pariſh, they might be re- 
ceived there if Mr. Palmer choſe ? they are not neceſſarily pay- 
able elſewhere, - But the material thing is, that they ariſe within 
the pariſh : The conſideration for which they are paid, is the 
paſſing through the fluice within the pariſh ; and if a boat went 
no farther, the toll would be equally payable. It is therefore 
completely due within the pariſo. The ground of deciſion in 
 Rebow's caſe was, that the veſſels did met come within the 
pariſh: Therefore the tolls were not due there. But here they 
do ariſe, and are due within the pariſh;—The court upon this 
argument ordered the caſe to ſtand over to the preſent term, 
that inquiry might be made as to the com of rating this de- 
ſcription of property in other places. 
Mr. Dunning now ſtated, that in anſwer to the inquiries made 
it appeared, that out of fourteen ſluices, being the whole number 
erected upon this navigation, one only was rated to the poor. 
That the river Ivil, near Bury, the Northampton river, Lark, 
Ouze, and Stotwer were none of them taxed. —_Mr. Whitchurch 
contra, ſtated that the tolls .at Marlow, Oxford, Reading, and 
ſeveral others on the river Thames were all rated to. the poor. 
The court upon the whole thought theſe tolls were rateable; 
and therefore directed the rule for quaſhing the order of {cots 
to be made abſolute, and affirmed the rate. 


* Rawls v. Gells, Zaſter, 16 Geo. 3. B. R. ſupra, 451. 


Tueſday, | 

Alta 22d. KENT verſus Bix p. 
7 5 Uros mme wing cauſe why a new trial ſhould not be grant- 
ſent, ed, Lord Mansfield reported the caſe as follows: T bis 


A . 
— pay was an action brought by the plaintiff, who was a ſurgeon 


— woe on board an Eat Indiaman, againſt the defendant, a paſſenger 
the next in the ſame ſhip, to recover a ſum of 1000 J. upon a ſpe- 


8 Mp cial agreement bearing date the 19th of 7 1774 ; by which, 


reach, pro- after reciting that whereas the plaintiff had agreed to pay to 


viced that if 
ſhe did not fave her paſſage to China, the defendant would pay to the plaintiff xcocl. at the end 


of ore month after ſhe arrived in the river Thames, without reference to any Property, though one 
of the parties had ſeme gocdi on board, liable to ſuffer 2 the loſs of the ſeaſon, is a wagering 


policy, within the ſtat. 19 Ge 2+ c 37. 
N - « the 
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« the defendant the ſum of 20 J. ſterling at the next port the 


« ſhip ſhould arrive at, it was witneſſed that he the defends ——— 


ant, in conſideration thereof, did undertake that the Taid ſhip 
« ſhould ſave her paſſage to China that ſeaſon 3 and in caſe ſhe 
« did not, then that he would pay to the plaintiff, the ſum 
« of 1, ooo J. at the end of one month after, the arrival of the 
« ſaid ſhip in the river Thames.” At the trial it appeared 
that the plaintiff duly paid the amount of the 20/ to the de- 
fendant at the next port, in pag:das : That the veſſel being de-, 
hyed below the Cape and Madras, in conſequence of a milcal- 
culation of five days in the reckoning, and the monſoons ſet- 
ting in earlier than uſual, ſhe loſt her paſſage. That the plain- 
tiff had ſome goods on board which were liable to ſuffer by 
the loſs of the ſeaſon : And. that whilſt it was ſtill doubtful 
whether the ſhip would, or would not fave her paſſage, the cap- 
tain had applied to each of the parties, to perſuade them to re- 
ſcind the agreement; repreſenting that the ſum to be paid in 
either event, would be more than the loſer could afford. 
That the plaintiff was willing to have cancelled the agreement, 
but the defendant poſitively refuſed. The jury found a verdict 
for the plaintiff, damages 980 / : But I gave the defendant leave 
to move for a new trial upon the queſtion, whether this were 
not an agreement within the ſtat. 19 Geo. 2. c. 37. and 2 
fore void. 

Serjeant Hill and Mr. Wallace in ſupport of the oaks for a new 
trial argued, that the inſtrument in queſtion was clearly in the 
nature of a gaming or wagering policy. 'That the words of the 
act are general, that a aſſurances, intereſt or no intereſt, or 
« by way of gaming or wagering, ſhall be void;“ and being in- 
tended to ſuppreſs fraud, ſhould be conſtrued liberally. That 
this was clearly a ſpecies of inſurance, being made in terms 
againſt one of the riſks which a common policy inſures againſt ; 
viz, that the ſhip would arrive within ſuch a time in China, If 
ſo, it was undoubtedly within the intention of the act, being 
made without reference to any property on board, though the 
plaintiff had ſome little intereſt in the cargo. 

Mr. Mansfield. and Mr. Buller contra contended, that this was 
not a caſe within the words or miſchief of the ſtatute, That 
it was no inſurance againſt the perils of the ſea or loſs of the 
ſhip or. cargo, nor againſt any of the common riſks in com- 
mon policies; but merely an undertaking on the part of the 
defendant, that if the ſhip did not ſave her paſſage to China, 
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he would pay 1,000 upon her arrival in the river Thames. §o 


fror from being an inſurance on the loſs of the ſhip, if ſhe had 


Kenr 
verſus 


Bin vs 


been loſt, the defendant would have ſaved his money. For he 
was not to pay, except ſhe loſt her paſſage to Ghina, and after. 
wards arrived ſafe in the river Thames. That if it reſembled any 
thing, it was more in the nature of a bottomree contract. But 
to conſtrue it an inſurance, would be to make every wager againſt 
time a policy of inſurance. Therefore they prayed ths rule 


. might be diſcharged. 


Lord MansFieLD.—A policy of inſurance is, in the nature of 
it, a contract of indemnity, and of great benefit to trade. But the 
uſe of it was perverted by its being turned into a wager. To re- 
medy this evil, the ſtat, 19 Geo. 2. c. 37. was made ; which, 
after enumerating in the preamble the various frauds and perni- 


cious practices introduced by the perverſion of this ſpecies of 


contract, and, amongſt others, that of gaming or wagering under 
pretence of inſuring veſſels, &'c ; proceeds, under general words, 

to prohibit a/ contracts of aſſurance by way of gaming or wagering, 
Here the plaintiff gives ſo much to the defendant in conſidera- 


tion that the ſhip ſhould ſave her paſſage to China 3 and if not, 


then, upon her returning ſafe to England, he is to receive 1,000/. 
If the firſt of theſe events happened, the defendant won; but he 


could not loſe unleſs both happened. Is not this gaming? Is 


not this wagering ? If this were allowed, all wagering policies 
would be turned into this form, and the act would be entirely 
defeated. If there is no intereſt in the caſe, it is gaming and 
wagering, Therefore the rule muſt be made abſolute. | - 

Lord Mansfield added, that it would be better for both parties 
to take it as a verdict for the defendant at the trial, without 
coſts : And the judgment was . up accordingly z and 
the premium returned. 


Mixoxks et al. verſus HoucnTon, 


HIS was an action for a boat belonging to the plaintiffs, 
which was loaded with coals, and was navigated on the 
Birmingham canal; and was there ſeized and fold by the defen- 
dant, who was colleCtor of the tolls and duties payable by boats 
navigating thereon. The cauſe was tried at the laſt aſſizes held 
for the county of Warwick, when a verdict was found for the 
plaintiffs, with 13 J. 14s. 6d. damages, and 40 s. coſts. ſub- 
ject to the opinion of che court on the following caſe. 
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' In ſtat. 8 Geo. 3. c. 38. for making and maintaining a navigable 1777. 
eut or canal from Birmingham to Bilflone, Ec. is a clauſe for the 
more eaſy collecting the rates and duties by the ſaid act directed 


to paid L That the maſters, owners and managers of eyery Hovcn- 
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« boat, keel, and other veſſel navigating, &c. ſhall give a juſt 
« account in writing, ſigned, &c. to the collectors, c. of what 
« quantities of goods ſhall be in or belonging to each boat, c. 


« from whence brought, and where they intend to land the 


« fame: And if the goods contained in ſuch boat ſhall be liable 
« to the payment of different tolls, then ſuch maſter, owner, 
« or perſon ſhall ſpecify the quantities liable to the payment of 
« each toll: And incaſe they neg/e or refuſe to give ſuch ac- 
« count, or ſhall give a falſe account ; or ſhall deliver any part of 
« their loading or goods at any other place or places than what 
« ig or are mentioned in that account, they ſhall forfeit and pay 
« to the ſaid company of proprietors, their ſucceſſors and aſſigns, 
« the ſum of ten ſhillings for every ton of goods which ſhall. be in 
« ſuch boats or veſſels reſpectively, of which account ſhall be ſo 
« refuſed to be given, or of which ſuch falſe account ſball be given, 
« or which ſhall be delivered out as aforeſaid, as the cafe ſhall 
« happen to be; over and above the reſpective rates and duties 


« they are obliged to pay for the ſame. And in caſe of neglect, | 


« refuſal, or denial of payment on demand of ſuch forfeiture or 
« forfeitures beforementioned, or any part thereof, to. the ſaid 
« company of proprietors, their ſucceſſors and aſſigns; that then 
« and in ſuch caſes the ſame ſhall be recovered and levied in 
« ſuch manner and by ſuch methods as the ſaid tolls, rates and 
duties are therein before directed and * to be recover - 
« ed and levied.“ 

The plaintiffs were owners of the boat in queſtion; which, 
at the time it was taken, was loaded with coals, and was na- 
vigated on the canal. The defendant is collector of the duties. 
The coals, by the rate of tonnage ſettled under the authority of 
the act, were liable to a tonnage of 1s. 3 d. per ton; and were 
worth to be ſold 2 7. per ton, excluſive of tonnage. The plain- 
tiffs (or the perſons having the command of this boat under 
them) delivered to the defendant as collector as aforeſaid, an ac- 
count, in writing, of the quantity of coals contained in the boat; 
in which account it is ſtated to be only twenty-tw9 ton and ten 
hundred weight. On the ſame being weighed it appeared that the 
real weight thereof was twenty-four ton and eight hundred weight: 


Chereupon the defendant ſeized the boat. On the boat being 
M 4 ſeized, 
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1777. ſeized, the plaintiffs immediately tendered to the defendant the 


. money admitted to be due for the tonnage of the whole quantity m 
Mons of coals, and alſo 20 3. as the penalty forfeited for reporting the bl 
I weight of the coals to be o ton leſs than the real weight there. of 
ron, of; and demanded the boat: But the defendant refuſed to ac- in 

| cept the money tendered, or to deliver the boat, inſiſting that the at 
-plaintiffs had forfeited ten ſhillings a ton an the WHOLE quantitysf « 

coals contained in the boat; and gave notice in writing to the plain- 6 

tiffs, © that unleſs they paid ten ſhillings a ton for every ton of « 

s coals contained in the boat, within five days he would ſell m 

“ the boat, to levy that penalty.” Upon the plaintiſfs not it 
complying with that demand, the defendant, after the end of b 

five days, ſold the boat, and, out of the money ariſing by the d 

1 ſale thereof, retained the amount of the freight for the coals, and G 
ten ſhillings a ton for every ton of coals contained in the boat, tl 


and alſo the coſts and charges of the ſeizure, diſtreſs and ſale; 

and returned the overplus to the plaintiffs. —The queſtion re. 

ſerved for the opinion of the court was, Whether, upon the true 

| conſtruction of the above ſtated clauſe of the act, the plaintif 

| had forfeited and were liable to pay the penalty of ten ſhillings 
a ton only upon the difference between the weight or- quantity 

given in, and the actual weight and quantity contained in the 


boat; or upon the whole weight or quantity contained in the 
© 

boat 2 f 
Mr. Dayrell for the plaintiffs 88 that upon the true con- x 
ſtruction of the ſtatute, the ſingle forfeiture of ten ſhillings per f 


ton, could only be multiplied by the number of tons over and 
above the quantity given in, and not by the groſs number ei 
tons contained in the veſſel. That this was apparent from the 
manner in which the penal part was worded : For inſtead of fay- 
ing that * In caſe they ſhall negleQ or refuſe, Cc. or ſhall give 
& a falſe account, or ſhall deliver, &c, that then, in all and in 
« either of thoſe caſes, they ſhall forfeit and pay ten ſhillings 
be for every ton of gaeds which ſhall be in ſuch boat, and ſtopping 
there; the act goes on and ſays, © of which account ſhall be 
te refuſed, or of which ſuch falſe account, Sc.“ which latter 
words plainly ſhew the forfeiture is only to accrue upon the 
| quantity nor given in, &c : otherwiſe the repetition would have 
| been fruitleſs. - Beſides, a different ' conſtruction would make 
the forfeiture beyond meaſure ſevere and oppreſſive, and out of 

all proportion to the fraud intended to be ſuppreſſed. 


' 
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6 mil > 


ja 4 ©3 ww *, £5 © 


Mr, 


EASTER TERM 17 Gon III. B. R. 


the Mr. Wheeler contra contended, that upon the plain ſenſe and 
by meaning of the ſtature, the party offending in this caſe, was lia- 
the ble to the penalty of ten ſhillings per ton upon the 4wvhrle quantity 
re- of goods contained in the boat. That here the forfeiture was 
aC- incurred for not giving in a full account ; therefore if falſe as to 
the any part, it mult be falſe in oh. That the words were expreſs 


£1 « Shall forfeit and pay ten ſhillings for every ton of goods, 
IN» „ which Joel be in ſuch beat, of wwhich ſurh falſe account ſhall 


of « be given z” not * of which no account ſhall be given ;” for that 
ell might have made it clearer the other way : but as it now ſtands, 
ot it is plain the forfeiture was to be according to the whole num- 
of ber of tons contained in the veſſel. But if there were any 


doubt, it was cleared up by the ſpecific weight to which the 


the penalty could only be levied upon the quantity not given 
in, there might always be 19 cor. over the quantity given in, 


and no Py at all incurred. 
Cur. adviſare vult. 


Afterwards, on Monday, May 12th, in this term, Lord Mans- 
feld delivered the reſolution of the court * as follows: 

We are all of opinion, that the penalty in this caſe ſhould not 
be ten ſhillings per ton upon the groſs weight or quantity of 
goods contained in the boat; but ten ſhillings per ton only upon 
the difference between the weight or quantity given in, and 
the actual weight or quantity contained in the boat, The con- 


ſequence is that there mult be 
Judgment for the Plaintif7. 


„ 


. GL — T7 


—— 


Wannen er al. verſus THEOBALD. 


N debt for rent, the plaintiff declared upon an indenture of 

leaſe for 21 years, made between William Watts (who at the 
time of the indenture was poſſeſſed of the premiſes for the re- 
ſidue of a term of 61 years commencing in the year 1759) on 
the one part; and James Gubbins of the other part : The de- 
claration ſtated the demiſe, the entry of Gubbins, Wc. and that 
aſterwards Watts ſold the reverſion to the plaintiffs. That ſub- 


* 
= 


bins came by aſſignment to the defendant, who entered, &c. 
aſter which half a year's rent, viz. 20 /. became due and in ar- 
rear. The defendant pleaded that“ nothing of the rent ij in ar- 
rear and oy, as by the declaration! is above ſuppoſed.” The 
plaintiſſs 


ſequent to ſuch ſale of the reverſon, all the eſtate, c. of Gub- 


538 
1777. 
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fingle penalty was confined, viz. Tos. for every ton; for if 


* 
ſent. 


Tueſdays 
April 2 qth. 
Riens in ave 
rere is a 


good plea to 
an aQtion of 
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plaintiffs demurred, and aſſigned for ſpecial cauſe : 1½, That 


it was not alleged that the rent was paid on the 24th of Jun: 


Warden 
* 
Tu ro- 
BALD. 


% 


1776, or when it became due, or when the ſame was paid. 20, 
That it did not allege, that the rent was paid before or at the 
time of exhibiting the bill, or that the ſame war not then in arrear 
and unpaid. 
Mr. Buller for the plaintiff ſtated the queſtion to be, Whether 
in debt for rent by an aſſignee againſt an aſſignee, the plea of 


rient in arrere was a good plea; and he inſiſted it was not. Be. 


cauſe upon ſuch a plea, it is impoſſible for the plaintiff to tell 
what it is the defendant means to inſiſt on at the trial; whether 


he will deny the original leaſe, or any intermediate aſſignment; 


or whether he means to ſet up a payment before or fince the 
action brought. For it only ſays “ nothing is in atrear, which 
muſt relate to the time of the plea pleaded. But it might bein 
arrear before, and-at the time of the action brought. Therefore, 
upon ſuch n plea, non conſlat when, or how payment was made, 
or. whether levied by diſtreſs, or releaſed. Conſequently the 
plaintiff. js at a total loſs what defence to prepare to meet. The 
only inſtance of a plea of this kind is in 1 Brownlow 19. Hare 

v. Savile; and there the court held it bad. It is true; that was 
Pt road ORB A rent, but there is no difference in thi 
caſe between covenant and debt. | 

Mr. Mood contra for the defendant ſaid, the whole diſtinQion 
was between debt and covenant. That in the latter, rient in 
arrere was clearly a bad plea, for the reaſon aſſigned in Hare i. 
Savile ; ©& becauſe it confeſſes the covenant to be broken, and 
« tends but in mitigation of damages.” But debt, is to recover 
the ſpecific ſum due; and if that is paid, there can be no da- 
mages for the detention. It is eſſential that it ſhould be due at 
the time of the action brought; and that is the only point for the 
defendant to anſwer. The form of the plea is, nil debet, in the 


preſent tenſe 5 which has reference to the time of the aQtion 


brought. In covenant it is, now infregit conventionem, in the pal. 
In detinue, the principle. is the ſame: The plea is non detinet: 
The only difference is, that the one is to recover goods and chat: 
tels, the other money. But in this caſe riens in arrere is a fairet 
plea than nil debet : Becauſe mil debet puts the whole declaration 
in-ifſue; whereas, this confines the queſtion to the ſingle fact, 
* whether ſuch rent was due.” Yet ni debet would have been 
a good plea. Hardr. 332. 2 Ld. Raym. 1,503. Bul. Ni. Pr. 
zd. edit. 170. Indeed, between nil debet and riens in arrerte, 
there i is no ſubſtantial difference. In replevin, the latter is the 

| conſtant 


EASTER TERM 1) Gzoncs MI, B. K. 590 


conſtant plea. So in debt and in annuity, which is in the na- 157%. 
ture of an action of debt. As to the ſecond objeCtion, that the e 
plea does not ſay the rent war in arrear at the time of the action r 
brought, the anſwer is, that the plea relates to the time of bring - Tu to- 
ing the action; therefore, whether alleged in the paſt or preſent 1 2 8 
tenſe, makes no difference: Becauſe payment ſubſequent to the 
action brought could not be given in evidence. But if this were 
an objection, the ſubſcquent words, * as by the declaration is 
« ſuppoſed,” would cure it effectually. If not, it would ap- 
ply to every plea of non gf factum, nil debet, non detinet, riens per 
diſcent, & c. to every action in the Common-Pleas, and to verdiQs z 
all which run in the preſent tenſe. But various precedents of 
ſimilar pleas are to be ſound in RH] 175, 176. Winch. Ent. 
10.  Placita generalia. 106. and moreover, it is the coaſtant 
ractice. 
Mr. Buller in reply. The plea of riens in arrere is not a general 
iſſue; therefore the caſes cited are not applicable. The words 
« 2s the declaration ſuppoſes” are in this caſe mere words of 
formz and do not go to the time when the rent became due. 
There is in ſubſtance no difference between this caſe and Hare 
v. Savile : Here, the allegation is, that the rent was due on the 
24th of June 1776. That allegation is not anſwered by a plea 
which only ſays, © nothing is now in arrear :” Becauſe that 
might be perfectly true, though it were confeſſed at the ſame 
time that the rent was due when the action was commenced. 
Therefore the plaintiff is entitled to judgment. 
Lord Maxsr ILD. Mr. Wood has fully ſatisfied me. No- 
thing ear be clearer than the preſent caſe. The declaration ſays, 
there is ſo much rent in arrear. The plea ſays, there is not. 
The ſaying there is nothing in arrear, is the ſame as if he had 
ſaid nil debet; and it is abſurd to ſuppoſe that it relates to the 
time of the plea, and nat to the ation. Beſides it is a more 
favourable plea for the plaintiff; it is an anſwer to the action. 
The action is in the preſent tenſe : So is the plea. It is the ge- 
neral iſſue. If the rent war due, and ir not at the time of the 
plea, it could not have ceaſed to be due, but by the plaintiff's ac- 
cepting it: And if ſo, he waves the — well 
brought at the time. 

* Cur. Withdraw the demurrer on payment of coſts, 
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non,  GOODRIGHT ex dim. STEVENS verſus Moss et al, 


Candide. ON ſhewing einfe | why a new trial ſhould not be 
elarations, or granted in this caſe, Mr. Juſtice V iles reported fron 
of aaron; Mr. Baron Eyre as follows: 


. in Chancery, This was an ejectment for two mefſuages, &c. demiſed by 


are £ 


evidence, Samuel Stevens on the 1ſt of March 1776, for ſeven Jun Plex, 


afer the not guilty. Verdict for the plaintiff. 
ſuch parent, The leſſor of the plaintiff claimed to be entitled to the pre: 
7 du miſſes for which the ejectment was brought, as couſin and bei 


born befere at law of Ann Stevens, who died ſeiſed. And the only queſtion 
but =, to in the cauſe was, whether the leſſor of the plaintiff was the |. 
de Sitimate ſon of Francis and Mary Stevens ; or was horn of Mar 
wedlock is a before their marriage. — For the plaintiff, the regiſler of the mar. 
* rage of Francis Stevens and Mary Packer, dated November 24, 
1703, and the regiſter of the birth of the leſſor of the plaintif, 
in the following words, © Chriſtenings 1704, Samuel Yon al 
« Francis and Mary Stevens baptized July 3d,” were produced, 
It was inſiſted, on the part of the defendant, “ that the leffor 
« of the plaintiff was born and privately baptized before the mar- 
65 rage, and that there was a public baptiſm after the mar- 
« riage,” which accounted: for the regiſter, —They firſt offerel 
- witneſſes to general declarations by the father and mother, that 
Samuel the leſſor of the plaintiff was born before marriage, which 
evidence Mr. Baron Eyre was of opinion to rejef.—'They all 
offered evidence, that there was a general reputation in the place, 
where the father and mother and Samuel reſided, “ that he wa 
«- born before marriage ;” which Mr. Baron Eyre was likewiſe 
of opinion to reject. They further offered to produce one J 
Dowfell as a witneſs, to prove that he had heard one Crips a 
many times that the leſſor of the plaintiff was a baſeborn child, 
which evidence was rejected: And laſtly, they offered an anſwer 
of the mother of the leſſor of the plaintiff to a bill in the court o 
Chancery by the committee of Ann a lunatic, the perſon lat 
Feiſed, againſt the leſſor of the plaintiff and his mother; it 
which anſwer, the mother declared him to be illegitimate z that it 
was born before marriage and privately baptized z and again pub 
licly baptized after the marriage: Which evidence Mr. Baron 
Eyre was alſo of opinion to rech. Whereupon a verdict paſſe 
for the plaintiff, ſubject to the opinion of the court upon theſe 
points of evidence, 1 
. 
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Mr. Howarth and Mr. Jener now ſhewed cauſe, and inſiſted, 


that though the teſtimony of parents in their life-time, or their 2 
. 00D 


declarations after their deceaſe, might beadmiſſible in caſes where 
proof of the marriage was preſumptive only, as by cohabitation, 
or general reputation ; yet neither their declarations, nor their 
perſonal teſtimony could be admitted to baſtardize their iſſue ; 
where, as in this caſe, the fact of the marriage was actually prov- 
ed, If fo, the evidence offered was rightly rejected. In ſup- 

of this poſition they cited the following authorities. Rex. 
v. Inhabitants of Reading, Mich. 8 Geo. 2. B. R. Caſes temp. 


Lord Hardwicke 79, Rex verſus Rook, Mich. 26 Geo. 2. B. R. 


1 Wil. 340. Rex v. Inhabitants of St. Peter's Wyrcefler. Bur. 


Set. Caſ. 25. Rex v. Inhabitants of Stockland, Bur. Set. Caf. 


506, 8 Mod. 180. Code, Lib. 2. tit. 4. lex. 26. Lib. 8. tit. 
47. lex. 6. 9. 10. Dig. lib. 5. tit. 2. 27. Lib. 22. tit. 3. 29. 

Lord MansFIELD.—All the caſes cited, are caſes relative to 
children born in 4vedlock : And the law of England is clear, that 
the declarations of a father or mother, cannot be admicted to 
baſtardize the iſſue born after marriage. But here the evidence 
offered is only to prove the time when the iſſue wat born; and to 
ſhew, whether it was before the marriage or after. The objec- 
tion that is made to it goes a great way indeed ; for it goes 
to this; that even if the father and mother were alive, their 
own teſtimony could not have been received, | | 


Mr. Wallace and Mr. Bower contra, in ſupport of the rule, 


admitted the fact of the marriage, but nevertheleſs contended 


the evidence offered ought to have been received. That the legi- 
timacy of the leſſor of the plaintiff did not depend, upon whether 
F. Stevens or a third perſon was his father, ſuppoſing him to be 
actually born in wedlock z but upon the fact, whether he 


was born in wedlock or nat. That the regiſter, though evidence 


of his being the ſon of M. and F. was by no means concluſive 


as to the time of the birth. What then is the beſt evidence the 
nature of the thing will admit of ? Moſt clearly the teſtimony of 
the parents themſelves, if alive ; eſpecially, of the mother. If 
ſo, why are not her declarations to be received after her death. 
(Lord Mansfield. Suppoſe the father had entered the day or 
hour of the child's birth in a leaf of his Bible, would not that have 
been evidence ? Moſt undoubtedly it would.) And though 
there are many diſtinctions in the books, as to how far an an- 
ſwer, or depoſitions in one ſuit, may, or may not, be read in ano- 
ther ſuit not between the ſame parties ; the mother's anſwer in 

| Chancery 


392 


1777» 


RIGHT 
verſus 


Moss. 
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1777. Cbancery is here offered only as a ſolemn declaration by her in 
— her life-time. In queſtions of pedigree, declarations of perſon 
Goo?” of the family have been frequently admitted. Parents hate 
2 been examined in court: And in Rex v. Inhabitants of Reading e, 
enk. temp, the mother was admitted to prove every thing but the want of 
Lord Hard. acceſs, though the child was born in wedlock. (Lord Mansfield 
. It was formerly held, that if the huſband was within the four 
ſleas at the time the child was born, no evidence could be admit. 
ted to prove it was illegitimate ; but that doctrine was over. 

+ 2 1,925: ruled in the caſe of Pendrel v. Pendre/+; and from that time ths 

13 F. . law has been ſettled the other way f.) 

276. Lord MaxsrikID.— The whole of Sis avidence bon been re. 
jected. If any part of it ought to have been received that u 
material, there ought to be a . and there can be ny 
doubt of its being material. 
| This caſe has been argued at the bar with a greater latitude 

than I thought it could have been. Two queſtions have been 
made: 1ſt, Whether the father and mother could have been er- 
amined, if alive. 2dly, If they could, whether their declars 
tions, though ever ſo ſolemn, can be admitted as evidence 9 
ter their death. In this caſe there is evidence of the fact of the 
marriage. But there is no evidence of the time of the birth 
The regiſter only proves the Chriſtening ; but uon conflat from 
thence, when the child was born. As to the firſt queſtion, | 
ſhould as foon have expected to hear it diſputed, whether the 
atteſting witneſſes to a bond could” be admitted to prove the 
bond. I have known it done over and over again: And it i 
much foo clear to admit of a doubt. In this court, at nf * 
a mother was allowed to prove a clandeſtine marriage at the 
Fleet, and no other evidence was given, to ſhew the legitimacy 
of the child, A great eſtate was recovered upon her ſingle tel 
timony, and no objection whatever ſtarted as to the admiſſ- 

& Adjudged bility of it. In Lord Valentia's caſe, in the Houſe of Lords, 

_ i 22% where the queſtion was, Whether the Earl of Angigſea was mar 

77¹. 2 
ried to the Counteſs Dowager of Augleſea on the 15th of Sc ten- 
ber 1741, prior to the birth of Lord Valentia their ſon, who was 
> born in the year 1744, the Counteſs Dowager, having no in- 
tereſt, was admitted as a witneſs to prove the fact of the mar- 

I About the Tiage- In Stapylton v. Stapyltan I, upon an iſſue to try whether 

N the plaintiff was legitimate or not, the mother attended 1 

4. Guildhall to prove he was illegitimate. But it happened that (be 
had made an alkidavit, i in which ſhe had ſwora that ſhe 1 
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run huſband had been married long before the plaintiff was born; 1997. 


(ons and this affidavit was intended to be uſed againſt her. Upon 
ve Wl this fact being known, it was thought prudent not to call her: 
g, But there was not an idea on either fide, that ſhe was not a pro- 
t of per witneſs to the fact of the marriage.—As to the time of the 
eld. birth, the father and mother are the moſt proper witneſſes to 


prove it. But it is a rule, founded in decency, morality, and po- 


our 

nit. licy, that they ſhall not be permitted to ſay after marriage, that 

yer. they have had no connection, and therefore that the offspring is ſpu- 

the rious ; more eſpecially the mother, who is the offending party. 
That point was ſolemaly determined at the delegates. But the 


re, queſtion of acceſs or non-acceſs is totally different from giving 


tu evidence of the time of the birth. The next queſtion is, Whether 
no the declarations of the father and mother in their life-time, can 
be admitted in evidence after their death ? Tradition is ſufficienc 
in point of pedigree : Circumſtances may be proved: For in- 
{tance : Suppoſe from the hour of one child's birth to the death 
of its parent, it had always been treated as illegitimate, and 
another introduced and conſidered as the heir of the family; 
that would be good evidence. An entry in a father's family 
bible, an inſcription.on-a tombſtone, a pedigree hung up in the 
family manſion (as the Duke of Buckingham's was), are all good 
evidence. So the declarations of parents in their life-time. I 
have known advice given to a father and mother to make atteſted 
declarations in writing under their hand of the preciſe time of 
the birth of the baſtard eigne and the ſubſequent marriage, 
to prevent controverſy in the family touching the inheritance. 
If the credit of ſuch declarations is impeached, it mult be. left 
to the jury to judge of. As to the declaration made by the mo- 
ther of the preſent plaintiff, in her anſwer to the bill filed againſt 
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©. 
Py 


or an anſwer in evidence againſt a perſon not a party to the ori- 
ginal ſuit, That cannot be done for this reaſon ; becauſe ſuch 
perſon has it not in his power to croſs examine. But here the 
anſwer is offered only as evidence under her hand, of her having 
made ſuch declaration. Therefore I am of opinion, that as 
part of the evidence, which was material in this caſe, and which 
ought to have been admitted, was rejected; there muſt be a new 


As rox Juſtice.I am of the ſame opinion. I think rejecting 
the general declarations of the father and mother was wrong: 
And here the declarations are not inconſiſtent with the regiſter, 

| but 
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her in the Court of Chancery, it is not like offering a depoſition 
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1777. but are rather ſtrengthened by it. 


EASTER TERM 17 Groxcs II. B. K. 
For if the child was born at. 


3 the marriage, the mother did not go above eight monchs. 


RIGHT 


5 


WIIIXs, Juſtice. —1 am of the ſame opinion. 


== Per Cur. Rule for a new * abſolute 
8 DexN ex dim. TARZWELL verſus BARNARD. 


TJJPoN ſhewing cauſe why a new trial ſhould not be grantel 
in this caſe, Mr. Juſtice Millet reported from Mr. Baron 
Hotham as follows: — This was an ejectment tried at the lf 
aſſizes at Taunten, in the county of Somerſet, for certain pte 
miſes in the pariſh of Street, which Mary Tarzwell, before her 
marriage with Richard Sitter, demiſed to the plaintiff : She 
claiming under an aſſignment from William Tarzwell the younger, 
who took under the will of his father William Tarzwell the elder, 
Thomas Totile ſaid, he knew William Tarzwell the ſon. That he 
had an houſe, orchard, and garden, at $reet, which belonged to 
'bis mother before, who has been dead ten or eleven years. That 
William was in poſſeſſion about 7wo years ago: But how much 
longer he could not fay. But one Atwell, who lived ther 
above ten years ago, paid rent, before that time, to William ſot 
one end of the tenement: And William kept poſſeſſion of the 
orchard ever ſince his mother's death. The deed of aſſignment from 
William Tarzwell and Mary Tarzwell dated the 26th of February 


—- — 1771, was then read; by which, William Tarzwell, in conſider 


ation of love and affeFion, and for divers ſervices done and pes 
formed by the ſaid Mary for the ſaid William, and alſo of tht 
ſum of ten ſhillings, aſſigned the premiſes to Mary Tarzwel, 
her executors, adminiſtrators and aſſigus, for and during all the 
reſt, reſidue, and remainder of a certain term of 2,000 years, fer 
merly raiſed and granted thereon, then ſubſiſting, and undeter- 
.mined, for the yearly rent of one ſhilling. There was a covenait 
% that he had full power to aſſign,” and “ for quiet enjoyment 
during all the reſt and reſidue of the ſaid term therein yet to 
come and unexpired.” The ſubſcribing witneſs to this deed 
aid, that William Tarzell lived at Bladrop in the pariſh al 
Street, at the time of the execution of the deed : That May 
was not preſent: But he was perfectly ſober at the time. He 


brought the deed with him to her, and ſome ſhillings paſſed 


from her to him. It was not called a deed of gift ; but a deei 
of aſſignment. He offered to give up the writings to her; bit 
| | * 
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me ſaid he might keep the premiſes for his life; though ſhe had 1999, 

a right to them immediately. It was by her conſent he con- 
tinued in poſſeſſion. He gave directions about the eſtate ever — 2 
ince his mother's death; which was in 1765 or 1766. A year Be. 
2g0, William offered her ten pounds for the eſtate, which ſhe 
refuſed ; ſaying, at the ſame _, « that it was not her i inten- 

« tion to turn him out.“ ? 

William Southey, the officer of the 8 s court, produced 
the will of William Tara well, the father, dated the 25th of 
Auguſt 1755, by which he gave the premiſes to his wife; and 
after her deceaſe, to his ſon William during the term he had 
therein unexpired. On the will was indorſed the act of court, 
dated the 1ſt of June 1756, in theſe words:“ This was proved, 

« Cc. on the oath of Eliaabeth Tarzwell, ſole executrix therein 
« named, who was then ſworn, Ce. The defendant refuſed to 
enter into any title, whereupon a verdict was taken for the plain - 
tiff, with liberty to move for a new trial, without coſts, on theſe 
two grounds. "1ſt, That the deed of aſſignment, without the 
production of the original term of 2,000 years, ought not to 
have been left to the jury. 2d, That the probate of the will of 
William Tarzwell, though made 21 years ago, and though eleven 
years have elapſed ſince the death of the executrix, ſhould have 
been produced, notwithſtanding the act of court entered upon 
the will itſelf. N 

Mr. Mansfield againſt the rule, as to the iſt objection ſaid, 
that conſidering the length of poſſeſſion under the will, and no 
title whatever attempted to be ſhewn on the part of the defend- 
ant, there was ſufficient ground, without producing the original 
deed, creating the term of 2,000 years, for the jury to find a 
fee. As to the latter objection, an authentic certificate from 
the Prerogative Court, and produced by the proper officer, was 
equivalent to the probate itſelf; being in fact the ſame thing, 
only under another form. 

Mr. Gould contra, contended that the recital of one deed. in 
another, is no evidence of the deed recited, though the deed con- 
taining the recital be well proved; becauſe the atteſtation of 
the original deed is ſtill wanting. Roe v. Huntington, Vaughan 
74. 82. 10 Co. gz. If the recital therefore was inſufficient, the 
poſſeſſion had nothing to apply to; and cleatly in point of time 
it would not make a fee: for the teſtator died in 1756 and che 


iſignment 1 1. bs 
bat r 77 * : | 3 
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1%. Lord MANST TEIL. — The ſingle queſtion in this caſe is, Whe. 
— ther, upon all the evidence given, the plaintiff ought to be non. 
_ ſuited, not having ſufficiently made out his title ? 'The defendant 
Bannxand. has not eee to ſhew any title. The argument on the pan 
Hof the defendant has proceeded upon a ſuppolition of a preciſ 
title ſet up. But I confeſs I do not ſee it in that light. The title 
is a poſſeſſion of 20 years. The argument ſuppoſes the teſtatar 
had juſt got poſſeſſion at the time of making his will. But that 
is not warranted by the facts. It is proved that in 1755 he made 
his will, and gave the premiſes in the manner ſtated in the 
report. How long he was in poſſeſſion before, does not ap- 
pear. But the defendant does not attempt to ſhew any one 
elſe was in poſſeſſion before. It reſts therefore in preſumption; 
and conſequently was matter proper for the conſideration of the 
jury. The poſſeſſion afterwards was clearly under the will, til 
within two years before the title tried. What elſe appears to 
/ ſhew that the title was not a fee? It is anfwered, that the 
teſtator held under an old term of 2,000 years. But that will not 
avoid the title, if the jury are ſatisfied that he has been in poſſeſ. 
ſion 20 yeats. If no other title appears, a clear poſſeſſion of 
20 years is evidence of a fee; not that he held under the leaf, 
The leaſe is one of his muniments. No man has a leaſe cf 
2,000 years as a leaſe ;' but as a term to attend the inheritance. 
Half the titles in the kingdom are ſo. Therefore unanſwered, 
I think this was very good evidence to leave to the jury. 
Per Cur. Rule diſcharged, 


. 


* Þ 
Friday, | GoopTITLE ex dim. RokRRT EDwarDs nay Peri 
May ad. a BAILEY. . 


— — [JeoN ſhewing cauſe why the nonſuit entered in this caſe 
fititious ac- ſhould not be ſet aſide, and a new trial granted, the fac 


tion to re- 
cover the appeared to be as follow: 


poſſe mon, 
Ho leer of It was an ejectment brought for two tenements in the county 


$ plaintiff of Dorſet, diſtinguiſhed by the names of the greater a 1d leſs te- 
all not be 
permitted to nement. The plaintiff claimed under the will of ond Nicholn 


ee Edwards, dated March 12th 1750, by which he deviſed the 


rade bis own premiſes in queſtion © to his wife F. Edwards, for life, and 


— « after her deceaſe to his brother John Edwards, to be at bis 


— « diſpoſal: But in cafe he ſhould happen to die before the 
the premier, Cc laid F. Edwards, then he gave the premiſes to his coulin 
and alſo, for « Rebert 
further aſſur« 

anicte 
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ie WY « Robert Edwards, (the plaintiff,) and his heirs and aſſigns for 
25 « eyer: And he died ſoon after. Upon his death, John Edwards 
entered into and kept poſſeſſion of the greater tenement during 
an his life; and by will deviſed both the tenements to the defend- 
: ant Peter Bailey. He was poſſeſſed of ſeveral other premiſes 
the which he deviſed to the leſſor of the plaintiff, by the ſame will: 


death of Nicholas her huſband, entered into and kept poſſeſſion 


Peter Bailey, the defendant, took poſſeſſion of the greater tene- 


+ ment, which John during his life had occupied. Soon after, 


* Robert, the leſſor of the plaintiff, by deed of releaſe, bearing 
ln; date 5th January 1764, reciting the will of Nicholas, and alſo 
he BY [eciting the will of John Edwards, the brother of Nicholas ; and 
. further that Frances the widow had ſurvived John, whereby the 
to 


reverſion of the premiſes was become veſted in him Robert in 
ſee; reciting alſo that it had been agreed that he the ſaid Robert 
ſhould renounce all his right, title, and intereſt in the ſaid pre- 
miſes, to Peter Bailey, the ſaid Nicholas Edwards having no power 
to deviſe the ſame; he did thereby renounce, remiſe, releaſe, and 
vw ever quit claim to the ſaid Peter Bailey, and the heirs male 
of his body, all the ſaid premiſes, and all his right, title, and 
intereſt therein; with a covenant for further aſſurance. Subſe- 
quent to this releaſe, the widow died; and then Robert, the leſ- 
for of the plaintiff, brought this ejectment. Upon the releaſe 
being read and proved, ſeveral objections were taken to it at the 
trial on the part of the plaintiff. 1. That there was no privity of 
eſtate between the leſſor of the plaintiff and the defendant, at the 


a releaſe by way of enlargement of the eſtate, but pur mitter 


was given up. 2. That in reſpe& of the lefler tenement, the widow 
being in poſſeſſion, there was no eſtate in Peter Bailey at 


Iraudulent upon the face of it, being without conſideration z and 
alſo, for that the recital, relative to Nicholas having no power to 


reply produced the will of Jobn, the father of Nicholas, giving 
the premiſes to Nicholas in fee.—But theſe er were over - 
ruled by the judge, who thought that as the leſſor of the plain- 
tiff took a conſiderable eſtate under the * of John Edwards, 
Na under 


And died in the life-time of Frances, the widow, who, upon the 


time of the releaſe. To this it was anſwered, that it was not 


k droit, therefore no privity was neceſſary: But this objeQion 


the time, upon which the releaſe could operate. 3. That it was 


leviſe the premiſes, was falſe ; to prove which, the plaintiff in - 
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1777. 8 which the defendant claimed, he ought not to be allopei 


— to impeach it; and accordingly directed a nonſuit. 
. - Mr. Mangfirld and Mr. Buller now argued in ſupport of the 


, nonſuit, and againſt the rule for a new trial, Mr, Tops 
rar. Heath contra, for the role. 4 


For the defendant it was argued, that ſuppebing the releaſe could 
not operate as ſuch, for want of a ſufficient poſſeſſion in the re. 
leaſee at the time, yet it might operate as a grant of the reverſun, 

c - It is a ſettled rule in the conſtruction of deeds, that if ſufficient 
"ul appears to ſnew the intention of the party to convey, though it 
| cannot take effect in the preciſe form in which it was intended, 
it ſhall operate in the way in which it can, rather than the in. 

tent of the parties ſhall be fruſtrated. Sheppard, in his Touck 
Aone 82, ſays, A deed made to one purpoſe, may enure 1 

« another; if meant for a releaſe, it may amount to a grant of 

« the reverſion; or e converſo.” So in 2 Will. 75. a deed, intendel 

for a releaſe, was held to operate as a covenant to fland ſeiſed: 
And the caſes there cited eſtabliſh the docti ine. If ſo, nothin 

5 can be clearer than the intention of Robert to convey in thiy 
q | caſe ; not only from the general words of the deed, but from tle 

covenant for furthef aſſurance. But a deciſive anſwer is, tha 
the plaintiff is eſtopped by his own deed. The claim he ſc 
up is expreſsly againſt his own deed, and the objections made u 
the form of it, go to defeat it. No man ſhall be ſuffered to 
that. As to the objection of fraud, becauſe the recital relatit 
to Nicholas, is falſe, the circumſtances manifeſtly ſhe w there vn 
ſome inſtrument, though none ſuch has appeared, under wid 
Jobn Edwards,. was entitled, which warranted him in takin 
poſſeſſion of the greater tenement, as he did, in the life-tint 
af the widow, and diſpoſing of them both at his death, nov 
withſtanding the will of N:cholar. With reſpect to there being 
n confideration, the eſtate which the plaintiff took under the 
will of John Edwards, was a ſufficient conſideration for his cot 
firwing the deviſe of the premiſes to the defendant. But if i 
were not, as the plaintiff is content to take ſuch eſtate, he ougit 
not to diſturb the other dexiſees in the will, Therefore upd 

every ground the nonſuit was right. | 
Lord Mansfield as to the objection of fraud obſeryed, ther 
vas no evidence of any fraud; that the recital did pot appear u 
be the inductire cauſe of the releaſe ; and uulet / ſome induc 
ment was ſhewn, fraud could not be preſumed. If any colourabl 
evidence of fraud had been given, the nonſuit would have det! 
- wrong; 


\ 
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wrong; becauſe fraud in this caſe would be a matter of fat; of 1977, 
which the jury are to judge. So if the plaintiff could have 8 
made out a caſe of miffake, it would have been equivalent to iris 
fraud. But nothing of the kind appears; and as to the con- | ve 
S * : tv. 
ſideration, it might be fair enough. It depends upon the 
treaty. 2 
For the plaintiff, as to the other point, it was contended, that 
admitting the rule laid down to be true in its ſulleſt extent, yet 
nothing paſſed by the releaſe in this caſe for want of proper ope- 
rative words. There are appropriated terms to every eonveyance: 
And where the word “ grant” is uſed, being genus generaliſſimum, 
if the inſtrument cannot take effect according to its proper form, 
it ſhall operate in ſome other if by law it can. But here the 
words are ** renounce, remiſe, releaſe and quit claim; „ which are 
the ſpecial form of words adapted to a releaſe only ; therefore it 
cannot operate as a grant. And ſo is Co. Lit. 301. „A re- 
« leaſe.carnot operate as a grant, becauſe it is a peculiar man- 
ner of conveyance adapted to a ſpecial eRd.” In the caſe from 
2 Will. 755. the word © grant” was uſed; and ſo it was in the 
caſes there cited. But here there is no ſuch word, nor any 
thing equivalent to it; conſequently nothing paſſed by the deed; 
If not, the defendant's caſe is not aided*by the covenant for 
further aſſurance ; for that at moſt conveys only an equitable 
right: And as to its being an eſtoppel, the plaintiff is not eſtop- 
ped from ſaying any thing, but that the en * no in- 
tereſt. L 
Lord MansFieLD.—The rules laid down in reſpeH of the 
conſtruction of deeds are founded in law, reaſon, and common 
ſenſe : That they ſhall operate according to the intention of the 
parties, if by law they may: And if they cannot operate in one 
form, they ſhall operate in that, which by law will effectuate 
the intention. But an objection is made in this caſe, which, it 
is ſaid, takes it out of the genergl rule and the doctrine of the 
authorities cited: And that is, that in the releaſe in queſtion the 
word grant“ is not made uſe of. But that the intention of the 
parties was to paſs all the right and title of the plaifitiff in theſe 
premiſes, is manifeſt beyond 3 doubt, One thing however is 
decifive, This is 4 fifitious action to recover the poſſeſſion. In 
ſuch an action if a man has made a ſolemn deed covenanting 
that another ſhall enjoy the premiſes, and likewiſe for further 
aſſurance, it ſhall never lie in his mouth to diſpute the title of 
the party to whom he has ſo undertaken ; no more thay it inall 
| 3 be 
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1777. be permitted to a mortgagor to diſpute the title of his niortgagee, 
2 No man ſhall be allowed to diſpute his own ſolemn deed. There. 
rr fore gudcung. vid data, the nonſuit was right. It would be very 
nates idle to ſet aſide the nonſuit, only to ſend the party into Equity 
EV. 
and make him pay the coſts that way, 
AsTon Juſtice.— This is the common wording of a releaſe; 
but though in the ſhape of a releaſe, if there are ſufhcient words, 
it may operate as a grant, The laſt ground however is deciſiye: 
It is clear from the general complexion and circumſtances of this 
| caſe, that there had been ſome diſpute between the parties rela- 
tive to the wills of Nicholas Egrwards, and his brother n; and 
that this releaſe was an agreement between them for the purpoſe 
of adjuiting all matters in difference: And there is a covenant 
for ſurther aſſurance. I think it would be extremely improper 
after that, to let the party take a legal objection for the pwned 
of defeating b own ſolemn agreement. . 
f Per Cur. Rule diſcharged 


* 
Fo 
* s © * 
7 


Satawday, BonD verſus NuTrT. 
May 10th, 


If a ſhip, in- Uron 8 cauſe why a new trial ſhould not be granted, 
8 in this caſe, Lord Mangfild read his report as follows: 


e This was an action on a policy of inſurance upon the ſhip 
ranted to 


have fal- Capel in the Weſt India trade, loſt or nut loſt, at and from J 


— on or be- naica to London; warranted to have ſailed on or before the ift 
ore a par- 


tieular day, of Auguſt 1776. The policy was effected on the 20th of 2 
. bree C, 1776s at a premium of 15 guineas per cent. to return 5 fer 


1 cent. if the ſhip departed with convoy, and 8 per cent. if with 
eiae convoy for the voyage, and arrived ſafe. At the trial there 


4 3 was no controyerſy about the facts; and they are ſhortly theſe: 


her port of The ſhip was completely laden ſor her voyage to England, at 


2 St. Anne's in Jamaica; and ſailed from St. Anne's bay on the 


and clear- 26th of July for Bluefields, in“ ogder to join the convoy there; 
ANCES on 
board, to the Bluefields being the general place of rendezvous ſor convoy on 


22 the Jamaica ſtation, like Spit head in England ; and where a con- 


vous at an- YOy then lay, which was expected to ſail for England every day: 


dn ng, o But the greater part of the way from St. Anne's to Bluefields, 5 


4 _ _ out of the direct courſe of the voyage from Sr. Anne's to England. 
Joi 


convey there That ſhe arrived off Bluefields on the 28th or 29th of Ju? 


— — where ſhe was immediately ſtopped by an embargo laid on al 


- 


with the warranty, tho' ſhe be afterwards detained there by an embargo, beyond the day. Thy" * 


ſuch place of rendezvous be out of the direc? ecurſe of the vage, it is no deviations 


yelle's 


OY and. Mi — — -» os Lay 1 
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Fee, veſſels being in any part of Jamaica, and was detained there till 1977. 
ere the 6th of Auguſt, when ſhe ſailed with the convoy for England; —— 
er) but afterwards, being ſeparated in the paſſage, was taken by an — 5 
ny American private er. Upon * facts the jury found a verdict Norr. 
for the defendant. | 


ſe; Mr. Wallace and Mr. Baldwin ſhewed cauſe ; and the caſe was 
ds, ſpoken to, on two ſeveral days in this term: Firſt, on Thurſday 
+: the 24th of April; and again on Tueſday, the 6th of May. At 
the trial, the ſingle queſtion was, Whether the ſhip did, or did 
not, ſail on or before the 1ſt of Augiſt? But on the argument 
two points were made on the part of the defendants. 1. That 
the departure from St. Anne's, was not a departure from Ja- 
maica within the meaning of the policy. 2. If it were, that 
the going to Bluefields was a deviation. As to the 1ſt point it was 
obſerved, that ſhips. in the Jamaica trade inſure againſt two 
different riſks, according to the ſeaſon. 1. The riſk here in- 
ſured, called the Summer riſk, which ends on the iſt of Augyft. 
2. The Winter riſk, which begins on the 2d of Auguſt, and is fo 
called from the hurricanes uſual about that time. A Aria de- 
parture therefore by the preciſe day ſpecified in the policy, is of 
the very eſſence of the contract. It is a condition precedent which 
muſt be complied with, or the underwriters will not be liable: 
To determine whether it has been complied with in this caſe, the 
terms of the policy are material. Now this inſurance is not, * at 
« and from St. Anne's;” but, © at and from Jamaica, which is 
not only the common, but neceſſary form of policies upon Jamaica 
ſhips : becauſe, as it is the practice for them to fail from port to 
port to complete their lading, they are under ſuch a policy pro- 
tected in coaſting to and fro), till they finally depart from the 
iſland for England. For the ſame reaſon they are never conſidered 
as having failed on their voyage, till they have actually cleared the 
iſland. The queſtion therefore is, was it the inteytion of the Ca- 
fel, when ſhe left 87. Annes, to ſail direfly for England? Moſt 
clearly it was not. If it were, Bluefields was entirely out of her 
courſe; and conſequently a deviation. On the other hand, can 
there be a doubt but if ſhe had been captured in going to Blue- 
fields, that the underwriters upon this policy would have been lia- 
ble? For Bluefie/ds is as much a part of Jamaica as St. Anne's : 
And equally included under the word “c az.” Either way there- 
fore, the verdict was right. 1. If the voyage begun at Sr. Anne's, 
the going to Bluefields was a deviation. 2. If it did not begin at 
Se. Anne's, there was no departure from Jamaica till after the 1ſt 
of Auguſt, 9 the underwriters are not liable, 
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Mr. Dunning and Mr. Buller contra, in ſupport of the rule in- 


— ſiſted, as to the 1ſt point, that the departure from St. Anne's be- 


* Upon this cauſe coming on again, nothing new was added on 


ing a departure from the port of diſcharge, with all the cargo, 
ſhip's papers and clearances on board, was a complete depar. 
ture from Jamaica for the voyage. Suppoling the practice to be 
as ſtated, that veſſels in this trade do ſail from port to port to 
complete their lading, and conſequently are not conſidered as 
having failed till they finally depart for England, the inference 
drawn could not hold in this caſe, Becauſe here, the Capel, when 
ſhe left Sz. Anne's, had every thing ready: her lading was com- 
plete; her crew, captain, cargo, clearances, were all on board; 
ſhe had no occaſion to go to any other port; and her full inten- 
tion was finally to depart for the voyage, meaning only to touch 
at Bluefields for the ſake of the convoy then ready. If ſo, though 
Bluefields might be a little out of the direct courſe, it was no 
deviation in law. Spithead, the general rendezvous for convoy in 
| England, is out of the direct courſe of molt ſhips bound to fo. 
reign parts: yet it never was held a deviation for any ſhip to go 
there for-the purpoſe of joining the convoy. It is a juſtifiable 
reaſon: And there are authorities in which it has been ſo 
held. . Therefore there is no ground for either objection, and the 
rule ought to be made abſolute. 


Lord MansF1ELD.—One point now ſtarted is entirely new: 
that ſuppoſing the voyage to have begun from St. Anne's, the go- 
ing to Bluefields, (which, it is admitted on all hands, was out of 
the courſe of the voyage) though for the purpoſe of convey only, 
ſhall be conſidered as a deviation. In anſwer, it has been ſaid by 
the counſel for the plaintiff, that there are caſes in which the 
contrary has been held. But they are not cited. I could wiſh 
therefore that thoſe authorities might be particularly looked into, 
and this ground mentioned again. It is a very material point: 
but widely different from a warranty to depart on a particular 
day, which is a condition precedent that admits of no latitude. 


4 Acaornatur. 


the firſt point. The ſecond point was put thus: Whether, if the 
inſurance had been from St. Anne's to England, and the Capel had 
gone to Bluefield; (out of her direct courſe) for the ſole purpoſe of 
meeting with convoy, it would have been a deviation; or as much 


a a profecution of her voyage, as if ſhe had diverted her courſe to 


avoid an enemy, Mr. Dunning and Mr. Buller for the plaintiff, 
contended 1 it would not have been a deviation, and their argument 
was 


” 


EASTER TERM 17 Groxcx III. B. R. 4 
N= was as follows : Whenever a ſhip does that which is for the gene- 155). 


- ral benefit of all parties concerned, the act is as much within the ———— 
d, ſpirit of the policy, and conſequently as much protected by it, as if hon 
. exprefſed in terms. It cannot be diſputed but the act in this caſe wore 


e was for the benefit of the inſurers, as well as the inſured. Blue- 
0 felds, where the ſhip went, was the general place of rendezvous for 
$ convoy; and not a port, but an oper road : No motive of trade 
c therefore could, or in fact did carry her thither ; her cargo being 
1 complete at St. Anne's. It is true, as Sr. Anne's lies on the op- 
. polite fide of the iſland, and out of the direct courſe from thence 
to England, there way in fact a deviation: But ſuppoſe ſhe had 
ſprung 2 leak and put back to the neareſt port to refit; would 
that have been a deviation? Certainly not. To determine 
whether a diverſion from the direct courſe of the voyage, is 
ſuch a deviation as in law vacates the policy, the motives, end, 
and conſequences of the act muſt be attended to. A juſtifiable 
motive will excuſe. In the cafe of Motteux verſus The Londen 
Inſurance Company, 1 Att. 545. The ſhip Zyles was inſured 
from Fort St. George to London. Upon her arrival at Fort 
« f.. George from Bengal, ſhe proved to be ſo leaky, that by 
« the advice of the governor, &'c. ſhe returned to Bengal to 
« refit, But being done from neceſſity, and not for any purpoſe 
« of trade, the underwriters were held liable,” If a deviation is 
juſtifiable for the purpoſe of repairs, it is equally ſo for the ſake 
of convoy; more eſpecially if it be according to the uſage, and 
the convoy ſtationed at th: cuſtomary place. This is expreſsly 
laid down in two caſes : Bond v. Gonſales, at Ni. Pri. coram 
Halt, C. J. 2 Salk 445- and in Gordon v. Morley, at Ni. Pri. 
cram Lee, C. J. 2 Str. 1,265. The intention, and not the letter of 
the contract, is the true rule of conſtruction; 3 Bar. 1,237. 
Therefore, though a difference may be taken between the preſent 
caſe and thoſe cited, that in them there was an expreſs warranty 
to depart with convoy, and here, there is no ſuch warranty; yet 
there is in this caſe that which is tantamount. For the return of 
premium was to be apportioned accordingly. It was clearly 
therefore a circumſtance in the contemplation of the parties: 
And it nevet could have taken place if the ſhip had not gone to 
Bluefields. Conſequently, what the captain did was not only within 
the ſpirit and meaning of the contract, but in furtherance and 
execution of the intention of the parties. If ſo, it can never X 
de conſtrued to vacate the policy. The whole of this doctrine 


is more fully illuſtrated in the caſe of Pelſy v. The Royal Exchange 
| Aſſurance 
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17% Aſſurance Company (commonly called the Bank-Jaulcaſe)1 Bar. 341, 
 ——— and Tierney v. Etherington there cited; and theſe principles are laid 
4d down : 1.“ That whatever is uſually done, is preſumed to be 
NuTT- «& foreſeen and in contemplation of the parties: And therefore 
* « ig underſtood to be referred to by every policy, and to make a 
| « part of it, as much as if it was expreſſed.” 2. © If what is done 
« by the maſter, is ex 7u//q cauſa, as to refit, or to avoid enemies 
« or pirates, the policy ſhall continue.” 1 Bur. 351. If it is 
ex juſtd cauſa to avoid an enemy, it is not leſs ſo to obtain that 
protection which will enable the ſhip to purſue its courſe in 
ſafety. And here, the act done was moſt for the benefit of the 
party complaining ; the premium to be returned bearing no 
proportion to the diminution of the riſk occaſioned by the 
ſhip's ſailing with convoy. But it may be urged, that being no 
immediate danger, there was no meceſſity here, as there is in the 
© caſes put. It is true there was no phyſical neceſſity ; but there 
Was that which the law holds equivalent. It was, in prudence and 
{ diſcretion, neceſſary and adviſable to be done, and for the general 
| benefit of the owners, inſurers and all parties concerned. 'There. 
fore they prayed the rule might be made abſolute. 
Mr. Wallace and Mr. Baldwin contra, for the defendant. The 
whole of the argument has proceeded upon aſſuming that as 1 
condition of the policy which makes no part of it; and avoiding 
that which is the /o/e condition and ſtipulation between the pa- 
ties: viz. the time ſpecified for the ſhip's departure. It is true 
there was to be a return of premium #f the ſhip departed with con- 
yoy, but there is no agreement or obligation that ſhe ſhould fail 
with convoy. It is no part of the contract, but only a poſhble 
event, for which, if it did happen, an allowance was to be made 
in the price of the premiam. 'The ground of the policy is 
that the ſhip ſhould ſail by a particular day. It is the hie con- 
dition, and the terms of it expreſs and preciſe, The ſingle 
queſtion then is, have theſe terms been complied with? It is 
inſiſted they have; for that the ſhip ſailed for the voyage on 
the 26th of July; and though the going to Bluefields was out ol 
her courſe, yet being for the ſake of convoy only, it was # 
Juſid cauſd therefore, no deviation. But, 1. How does it ap- 
pear that this was ex ju/ftd cauſa? There was no immediate dan- 
ger, no enemy in fight, no condition in the policy to ſeek for 
convoy. 2. How was it beneficial to the underwriter ? His in- 
tention was to run a riſks, provided the ſhip departed on 2 
particular day; and to avoid the riſk of the ſeaſon and _— 
| 5 | (er 
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after that time: That was his ſole object. Will then the court 
take upon them to determine, that it was more his intereſt to run 
the riſk of the ſea, which he meant to avoid, than the riſk of 
capture, which he was indifferent about? If it will not, there ĩs 
an end of the queſtion. It is very different from the caſes 
cited, In them, there was an expreſs warranty to depart with 
convoy. - No doubt, in ſuch a caſe, all the means of attaining the 
end inſured are neceflarily included in the policy: And there, 
the ſeeking for convoy is part of the contract. But here, the 
time of departure, is the ſole ground. It is an expreſs condi- 
tion which neither ſtorm nor enemies, unleſs complied with, 
can excuſe, As to the argument of its being beneficial to all 
parties, ht would equally apply if the ſhip had ſtaid in the 


harbour of St. Anne's in expectation of convoy; or if the con - 


voy had not ſailed from Bluefields for a month after the Capel 
arrived. And there is no drawing the line. Therefore -the 
verdict is right, and the rule ought to be diſcharged, 


Lord MansF1ELD,—lI am extremely glad this motion has been 
made; the cauſe came on at Guildhall, by the candour of the 
parties, in the faireſt manner. But I had no intimation of its be- 
ing a cauſe of conſequence till after the verdict; when I was 
informed 106,000/. depended upon it. The queſtion was fair- 
ly tried, and the caſe has been very well argued on both ſides. 
I have thought much of it ſince the trial. Some things are 
clear: And there are ſome which require conſideration. The 
policy was made on the 2oth of Auguft 1776, upon the con- 
tingency of a fact which muſt have exiſted one way or the other 
at the time the policy was underwritten. 'That contingency was, 
that the ſhip ſhould have failed on or before the 1ſt of Augyft : 
Conſequently, it muſt have taken place or not upon the 2oth of 
that month. The port from whence the ſhip was to be inſured 
was, if I may uſe the expreſſion, the whole iſland of Jamaica. But 
from which of the ports the ſhip would fail neither party knew. 
Therefore they have uſed the words * at and from James t : 
By force of which, ſhe certainly was protected in going from 
port to port, and 7i// ſhe ſailed. It follows that the word 
« failed” in the warranty, muſt mean that ſhe had ſailed on her 
homeward bound voyage. The queſtion then is a matter of fact; 
and one that admits of no latitude, no equity of conſtruction, 
or excuſe. Had ſhe or had ſhe not ſailed on or before that day? 
That is the queſtion, No matter what cauſe prevented her; 
if the fact is, that ſhe had not ſailed, though ſhe ſtaid behind for 
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the beſt reaſons, the policy was void: the contingency had not 


—— happened; and the party intereſted had a right to ſay, there 


Bou o 


Ne. 


was no contract between them. Therefore, what was ſaid by 
Mr. Wallace in the argument, is very true: If ſhe had been pre. 
vented by any accident from failing till the 2d of Auguſt, as 


by the ſudden want of any neceſſary repair, or if an enemy had 


been at the mouth of the port.; the captain would have done 
very right not to fail, but there would have been an end of the 
policy. It is very different from the caſes where a voyage has 


deen begun: There the »/age of the voyage may juſtify going a 


little out of the direct courſe. This alſo is clear; if the ſhip 
had broken ground and been fairly under ſail upon her voyage for 
England on the Iſt of 4ygyt, though ſhe had gone ever fo little a 
way, and had afterwards put back from the ſtreſs of weather, 
or apprehenſion from an enemy in ſight, or had then been put 
under an embargo, and been detained till September, it would 
{till have been a beginning to ſail; and the ſtoppage would have 
come too late. Becauſe the warranty was upon a fact antecedent. 
Sach a caſe happened before me a day or two after the preſent 
action was tried. It was an inſurance upon a ſhip from Gre- 
nada to London warranted to fail on or before the 1ſt of Auguf. 


She had barely begun to ſail on the day when ſhe was ſtopped 


by an embargo, and detained beyond the time. I rhought the 
voyage was begun: The jury were of that opinion, and there 


has been no motion for a new trial.—I am giving no opi- 


nion, only breaking the caſe. Here the whole queſtion turns 
upon this: Did the voyage from Jamaica home ward, begin 
from St. Anne's or from Bluefields. Perhaps where a voyage is 
once begun, the going & little out of the way to join couvoy 
may be very reaſonable, and for the benefit of all parties : But 


"Nil it does not vary. the fact of failing, Here it was very rea- 


ſonable: But the queflion whether the voyage began from St. Anne's 
or Bluefield: ſtill remains. — Another material circumſtance ariſes 


from the words © at and from Jamaica“ At the trial I reaſon» 


ed thus: . By the terms of the policy ſhe was protected during 
& her ſtay at Jamaica: By force of them, ſhe had a right to 

« go to any port, or all round the iſland; and the went to 
* Bluefields for reaſons beſt known to herſelf. Therefore the 
« voyage began from Bluejields.” Had the infurance been © 41 
« and from the port of St. Annes,” it did ſtrike me that going 
round the Hand to Blugfields would have been a deviation. But this 


® The name of it was 7 teluſſon verſus Ferguſon, k 
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is 2 queſtion of ſo much value and conſequence, that the court 1777. 


deciſion upon it. 


S008 


Boxs 


verſus 
As rom Juſtice. —I ſhall be very lad to conſider this caſe. As NuTz. 


at preſent adviſed, it ſcems to me to depend upon a mere matter 
of fact: And therefore to be very different from the cafes of 
deviations that have been put. In them, the change of voyage 
being from neceſſity is excuſed in point of law : But here, the 
whole queſtion is, did the Capel ſail from Jamaica on or before 


the 1ſt of Auguſt according to the true ſenſe and meaning of the 


policy ? If ſhe had fairly commenced her voyage on her depart» 
ure from St. Anne's, and the going to Blueftelds is to be taken 
as the »/age” of the voyage, I ſhould think the underwriters 
would be liable. So, if ſhe had broken ground for the voyage, 
and had gone but a league and been blown back again. But, if 
ſhe found no convoy at Bluefields, ſne could not have ſtaid 


there to wait for convoy: That would have vacated the policy. 


So, if her going to Bluefields is to be conſidered only as a con- 
tinuation of her ſtay at Jamaica, the policy is at an end. She 
certainly was ready at St. Anne's to depart for the voyage: And 
ſhe went to Bluefields, not to take in part of her cargo (for 
then it clearly would not have been a commencement of the 
voyage), but from a juſt motive. Whether that was or was not 
2 commencement of the voyage, is clearly a matter of fact; 
and, in this caſe, a-very material one; cherefore ought to be 
very fully conſidered. 

WiLLEs Juſtice. — This is clearly a matter of fact. I think if 
the ſhip upon her arrival at Bluefie/ds had found no convoy, ſhe 
could not have ſtaid there; but muſt have failed immediately 
or if ſhe had met with convoy and had ſtaid an unreaſon- 
able time for other ſhips, the inſurers would not have been 


liable, 
Cur. adviſare vult. 


Afterwards on this day Lord Mansfield delivered the opinion 
of the eourt as follows : We are all ſatisfied that the truth of the 
caſe is, that the voyage from Jamaica to England began from 
St. Anne's. That, when the ſhip ſailed from St. Anne's ſhe 
had no view or obje& whatſoever, but to make the beſt of her 
way to England; and ſhe touched at Bluefie/ds only, as being the 
ſafeſt and beſt courſe (under the then circumſtances) of her na- 
vigation to England. That the value of this queſtion admitted 


on both ſides ſhews, that every other ſhip uuder the ſame cir- 


. ® | cum- 
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1777. 8 looked upon che touching at Bluefields, where the 
— convoy then lay ready, to be the ſafeſt courſe of navigation from 


Jamaica to England ö and that it would have been unwiſe and 


is this: That ſhe ſailed from St. Anne's for England 
by the way of Bluefields ; and that it was not a voyage from &. 
Anne's to-Bluefields with any object or view diſtin from the 


voyage to England. If ſhe had gone firſt to Bluefields for any 


purpoſe independent of her voyage to England, to have' taken 


in water, or letters, or to have waited in hopes of convoy com- 


ing there, none being ready, that would have given it the con- 
dition of one voyage from St. Anne's to Bluefields, and another 
from Bluefields to England. But here, under all the circum. 
ſtances, we think ſhe had no other object than to come to En. 
gland directly by the ſafeſt courſe. Therefore the 155 for a 
new trial * be made W 


THE END OF EASTER TERM. 
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Satzrday, 

Rex verſus CLARK ef al. | N 
HIS was an information filed by the Attorney General — — 
againſt the three defendants Clark, Lilly, and Bateman, and verdict 
upon the ſtat. 8 Geo. 1. c. 18. /eF. 25. for aſaulting and reſting — — 
certain cuſtom-houſe officers in the execution of their duty, and for obſtruct- 


ing a Cuſ- 


reſcuing out of their cuſtody ſixty half anchors of brandy and ſixty tom-houſe 


half anchors of geneva, which they had ſeized : By reaſon where- Officer con- 
. trary to ſat. 


of, and by force of the ſaid ſtatute, the information ſtated, © that 3 C. ;, 
the ſaid Yefendants had /everally forfeited the ſum of 40 J. pf ge 


each de 
« a-piece,” There was a ſecond count for the aſſault only, with- ants ſepa 
out the reſcue, which concluded in the ſame manner, “that fol. _ 
the defendants had ſeverally forfeited the ſum of 40 /.” Rl impede 


At the trial before Lord Mansfield, at the fittings after Hilary Where an 
term 1777“ at Weſtminfler, upon „c not guilty” pleaded, the once 3 
jury found the defendants /everally guilty. made penal, 


Mr. Buller laſt term+ obtained a rule to ſhew cauſe why the Dy 4 


judgment ſhould not be arreſted, upon this objection, © that the. — 


* verdict againſt the defendants was for three ſeveral ſums of penalty only 
* 40 J. each; whereas by the act of parliament khe offence was _ 4] 
© entire, and only one penalty of 40 J. given for one and the ſeveral join 
« ſame offence.” And inſtanced the caſes of convictions upon —— 


the game · acts, where, though ſeveral offenders are concerned, — if the 
only one penalty can be recovered againſt them all. Hardman gui - — 


tam v. Whitaker. Mich. 1748. 22 Geo. 2. B. R. MSS. So one ſeveral, each 


penalty only for killing ſeveral hares on the ſame day. Marriot — 
y. $haw. MSS f. , —_— the 
Penalty. 


® 13th Feb, + 27th April. t A caſe of this name is reported in Compre, 1. 
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MIX. Wallace now ſhewed cauſe, and objected, 1. That the mo- 
tion was premature: becauſe if either of the defendants were li. 
able, the Attorney General might fign judgment againſt him only, 


and releaſe. the reſl. The defendants therefore ſhould have waited. 


till-judgment had been entered up againſt all ; and then haye 
availed themſelves of the objection upon error, if warranted in 
point of law. But adly, ſuppoſing the application regular at 
this time, there is no ground for the objection. For the penalty 
is not in the nature of a ſatisfaction to the party grieved, but: 
puniſhment on the offender ; and crimes are ſeveral, So it is 
expreſsly laid down in Regina verſus King et al. t Salk. 182, 
This was an offence at common law, for which each 
might have been indicted and /everally puniſhed by fine and im- 
priſonment; and the ſtatute was made to add an accumulative 
puniſhment: whereas, if the conſtruction contended for by the 
defendants were to prevail, the greater the number of offenders, 
the leſs would be the puniſhment. 


Mr. Buller contra, in ſupport of the rule. 1. Fa to the ap. 
plication being premature, if the error aroſe upon the verdict 
alone, it might be ſo, becauſe the Attorney General might cure 
it by a noli proſegui. But the ground of the objection is, that 
the information itſelf is inſufficient upon the face of it, for it is 
there laid as a ſeveral offence. Therefore, the parties at their 
election may take advantage of it, either in arreſt of judgment, ot 
by writ of error. 2. With reſpeQ to the principal queſtion, whe- 
ther ſeveral penalties can be recovered where ſeveral perſons are 
concerned in one and the ſame offence, it is clear by the words 
bf the ſtatute that only one penalty can be recovered. For it i 
not ſaid that every perſon offending ſhall for every ſuch offence 
« forfeit, &c;” but, “if any perſon or perſons ſhall, &c. the 
« party or parties ſhall for every ſuch offence, forfeit and loſe 
« 40 J.“ The word “ perſons" and © parties” manifeſtly ſhew 
the legiſlature meant to provide againſt a joint offence by ſeveral 
perſons ; but not to multiply the penalty on that account : The 
penalty refers to the offence, not to the perſons; and ſo it i 
laid down in Cre. Eliz. 480. Partridge v. Nailor + reported 


likewiſe in Moore 453. and Ney. 62. That was an action on 
the ſtat. 1 & 2 Phil. & Mar. c. 12. brought againſt three de- 


fendants for impounding diſtreſſes in ſeveral places. Upon not 
guilty, the jury found a verdict againſt all three; and judgment 
was entered up for 5 J. and coſts againſt each defendant ſeveraly- 


But upon error it was held to be clearly bad, there being but 


exe offence ; notwithſtanding the words of the ſtatute there are, 
that 
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FRIES. 
«4. 


li. « feit, Cc.“ — | | 
ly, So in convictions upon the ſtat. 5 Ann. c. 14. though ſeveral — 0 
ed are concerned in the ſame offence, one penalty only can be re- CrAAx. 15 
ve covered. Hardman qui tam v. Whitaker et al. Mich. 22 Ges. 1 
in 2. B. R. 1748. MSS.—Therefore he prayed the rule might ; | 
at be made abſolute. , 1 
ty Lord MansFIELD.—'There is no cauſe. of greater ambiguity, 

P than arguing from caſes without diſtinguiſhing accurately the 


is grounds upon which they were determined. The true reaſon 
2, of the caſes which have been cited in ſupport* of the motion, 
ty and the diſtinction between thoſe caſes and the preſent, is this: 
is Where the Offence is in its nature ſingle, and cannot be ſevered, 
ve there the penalty ſhall be only Jingle ; ; becauſe, though ſeveral 
he perſons may join in committing it, it ſtill conſtitutes but one of- 
7 fence. But where the offence is in its nature /evera/, and 
where every perſon concerned may be ſeparately guilty of it, 
there, each offender is ſeparately liable to the penalty ; becauſe 
the crime of each is diſtin from the offence of the others, and 
each is puniſhable for his own crime. For inſtance the offence 
created by the ſtat. 1 & 2 Phil. & Mar. c. 12. is © the impound- 
« ing a diſtreſs in a wrong place.” One, two, three or four, may 
impound it wrongfully ; it till is but one act of impounding, it 
cannot be ſevered It is but one offence ; and therefore ſhall be 
ſatisfied by one forfeiture, So, under the ſtat. 5 Ann. c. 14. 
for the preſervation of the game ; killing a hare is but one 
offence in its nature; whether one, or twenty kill it, it cannot be 
killed more than once. If partridges are netted by night; two, 
three, or more may draw the net; but {till it conſtitutes but one 
offence. But this flatute relates to an offence in its nature ſeveral ; 
a ſeveral offence at common law : and the ſtatute adds a further 
ſanction againſtthat, which each man muſt commit ſeverally. One 
may reſiſt, another moleſt, another run away with the goods: One 
may break the officer's arm, another put out his eye. All theſe 
are diſtinct acts; and every one's offence entire and complete in 
ts nature. Therefore each perſon is liable to a penalty for his 
own ſeparate offence—With reſpect to the application being 
premature, Mr. Buller has ſufficiently anſwered that objection. 
The information itſelf lays it as a ſeveral offence ; therefore 
a motion in arreſt of judgment is proper. 

AsSToN Juſtice. Suppoſe 2 perſon, not preſent at the time of 
the offence being committed, were to have adviſed or procured it 
to be done: I am of opinion, under the words of this act, he would 
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- 1797. be liable to the penalty. The distinction is; that the offencehere 
i in ii nature cv. I remember the caſe of Hardman qui tan 
2 verſus Whitaker it al. There, the offence was conſidered 2 
ern. being in its nature only one offence. But in this cafe, the of. 


fences of the feveral defendants are diſtin@ and ſeparate. 
| Per Cur, Rule diſcharged. 


* 


way = * Rex verſus Francis HiLL. 
' Where it M* Mansfield, Mr. Morris, and Mr. Batt ſhewed entf 
N againſt a rule for quaſhing an order of ſeſſions confirms 
parim to ing a poor's rate. The order of feſfions was as follows: Wilt 
10 tbr war Upon hearing the appeal of Francis Hill againſt a rate for the 
for their relief of the poor of the pariſh of Bradford, in this county, com. 
within the plaining that he was aſſeſſed and rated, for, and in reſpeC of, hy 
| Hari, fuch Rockin trade in the ſaid pariſh, whereas he was adviſed that he 
Halte under was not by law liable to be ſo aſſeſſed and rated, in reſpect of ſuch 
the ate ſtock in trade; It appeared in evidence, that the faid appellan 
— 1 V2 clothier, and that he was, and for ſome years paſt had been, 
— 1" an inhabitant in the ſaid pariſh of Bradford, where many other 
mereoſ. tradeſmen, particularly clothiers and manufacturers of woolle 
goods, likewiſe lived : And that he there carried on the buſinel 
of a clothier ; and, at the time of making the rate in queſtion, 
was actually poſſeſſed of a conſiderable ſtock in ſuch his trade 
within the ſaid pariſh of Bradford. And that the churchwarden 
and overfeers of the poor of the ſaid pariſh, at Eafer 1775. made 
the rate in queſtion z which was properly allowed by two juſtice 
of the peace, for the relief of the poor of the ſaid pariſh : and 
therein charged the appellant a penny as his ſhare or contribution 
towards the relief of the poor of the faid pariſh for the ſaid jen 
1775, in reſet of his flock in the faid clothing trade, whid 
he then had in the ſaid pariſh 3 and which ſaid charge of 1 
penny a rate, was proved to be more than his juſt proportion 
or ſhare towards the faid rate, if, in reef of ſuch his ſaid fed 
in trade, he was legally bound to contribute any thing toward 
the relief of the ſaid poor of the ſaid pariſh, Whereupon, and 
upon due conſideration of the premiſes, this court doth order 
and adjudge, that the faid rate be, and the ſame is, hereby cot 
firmed, . 
Mr. Batt argued as follows: This queſtion takes a diffcrent 


turn from any other that has been diſcuſſed here ; For it 3s ſtates 
| pet 
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not as caſe of landholders aggrieved by the omiſſion of a ſet of 1997. 
men, rateable, as they conceive, in reſpect of their perſonal pro 


perty ; but as a complaint by a tradeſman upon his being rated 


to the poor for his viſible flock in trade, within the pariſh : 
And this is the ſhape in which, Lord Mansfield ſaid in the Wit- 
ney caſe, ſuch a queſtion ought to come on: Not, as a general 
queſtion, whether ſtock in trade be rateable or not z but, as the 
particular one made by an individual, whether he is bound to 
contribute to the poor's rates in reſpect of the ſtock in trade 
which he poſſeſſes within the pariſh of Bradford. The whole 
queſtion, therefore, depends upon the conſtruction of the ſtat. 
43 Eliz. c. 2. And the beſt way to attain the true conſtruc- 
tion of that act, is to examine the law antecedent to the mak- 
ing of it. | 

By the common lau, as appears by the Mirror, p. 14. © the poor 
« were to be maintained by the parſons, rectors of the church, 
« and by the pariſhioners ;” but by what mode is not there ſpe- 


ciied, There is however a recognition of this proviſion, in the 


Rex 
verſus 
Hitt» 


caſe of Rex v. Loxdale, Hil. 30 Geo. 2. B. R. * It is a matter of „ e. 
obſcurity how the poor were maintained before the ſtatutes which 445: 


now provide a maintenance for them. The religious houſes 
moſt probably contributed much towards it : And this conjeQure 
ſeems the better founded, from the time when the firſt provi- 


| fon was made for them by ſtatute z which was in the 25th year 


of Hen. 8th, juſt about the time of the diſſolution of the mo- 
naſteries. I ſhall ſele& the moſt remarkable expreſſions in that 
and the ſeveral ſubſequent ſtatutes, in order the better to aſ- 
certain the true intent and meaning of them. By the 27th Hey, 
8. c. 25. «© the ſeveral hundreds, towns corporate, pariſhes, and 
* hamlets were to maintain the poor.” By the 1| Ag. G. c. 3. 
« cottages are to be provided for the poor at the coſts of cities, 
© towns, and boroughs, at the devotion of good people.” By the 
ſtat. 5 & 6 Ed. 6. c. 2. the miniſter and churchwardens are 
© to aſk of every man and woman what they will give ; and if 
« any perſon, being able, refuſe to give, they are to be ex- 
« horted, c.“ By the 14th Elia. c. 5. © all and every the in- 
* habitants are to be taxed to the relief the poor, &c.” By 
18 Eliz. c. 3, „ a ſtock of wool is to be provided for employ 
© of the poor of all the inhabitants to be taxed and gathered.” 
Theſe expreſſions give no-room to doubt but that the true 
meaning of theſe ſtatutes is, that a/l inhabitants of a pariſh, able 
either in reſpect of their real or perſonal property to contribute 
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1793. to the maintenance of the poor, are intended to be comprizel 
— under the deſcription of perſons liable to that burthen.” The 
vol firſt remarkable alteration in the terms of thoſe acts is to be 
| Hivt. found in the 39th Elia. c. 3. ſe. 4. where the words * oy. 
3 &« pers of land within the pariſh” are ufed. The reaſon of which 
introduction was probably on account of certain perſons why 
| claimed to be exempted out of the former ſtatutes, as not re. 
| fiding in the pariſh. The word *© inhabitant” however way 
| ſill retained, If it ſhould be argued that the word © inhabitant 
was retained for any other purpoſe than that of including per- 
ſons who were rateable for their perſona/ property, it is incum- 
bent on the other ſide to ſhew it. 
Taking this therefore for granted, that the meaning of the 
word * occupier” was to include perſons who were owners of lan 
reſiding out of the pariſh, and that the word “ inhabitant”? con. 
tinued as it did; the next conſideration is the ſtat. 43 El. c.1, 
Bro 

1 1 is the opinion of Dr. Burn, that the ſtat. 43 Lliz. c. 1, 
did no more than re-enaCt the 39 Eliz. c. 3. The object al 
taxation, and the ſubject matter are the ſame in both; but rather 
more minutely expreſſed in the latter; yet neither the preamble 
nor any other part of the latter, ſhews an intention to make; 
change. The ſame perſons therefore were liable to be rated: 
And if that ſtatute were now for the firſt time to receive a coi- 
ſtruction, there could be very little doubt of the expoſitia 
of it. It would be a very violent expoſition of it to fy, 
that thoſe perſons alone who are poſſeſſed of real property wer: 
liable to be taxed to the poor. The clergy, the merchant, tle 
tradeſman, all benefit by the labour of the poor, as much as the 
owner and the occupier of land. It is but juſt then, that the 
ſhould all contribute towards the maintenance of the poot. 
Qui ſentit commodum ſentire debet et onus !—I ſhall next conſidet 
how far this conſtruction of the ſtatute has received a ſanfion 
and been recognized by other ſtatutes, By ſtat. 22 Car. % 
c. 12. /. 10. for the repairing of highways and bridges, it it 
enacted, that one or more aſſeſſment or aſſeſſments upon il 
ec and every the inhabitants, owners and occupiers of lands, 
„ houſes, tenements, and hereditaments, or any perſonal glu 
« uſually rateable to the poor within any ſuch pariſh, ſhall be } 
<« levied, Wc.” . 
By ſtat. 2 Gul. & Mar. c. 8. ſor paving and cleanſing the ſtreets 
in the cities of London and We eſtminifler, it is enacted, that for the Pp 

« better mending of the hichways, one or more aſſeſſment ai 


« aſſel 
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« aſſeſſments upon all and every the inhabitants, owners and oc- 


616 
1777» 


« cupiers of lands, houſes, tenements, and hereditaments, or any 


i yerſonal eftate uſually rateable to the poor within any of the ſaid 
« pariſhes, ſhall be levied, c.“ By ſtat. 3 & 4 Gul. & Mar- 
6. 12. for the repairing and amending highways, it is enacted 
by /e. 18. that © No aſſeſſment for the purpoſes therein de- 
« clared, ſhall exceed the rate of fix pence in the pound of the 
« yearly value of lands, houſes, tenements, and hereditaments, 
« fc, nor of ſixpence for twenty pounds of- perſonal ęſtare 
« uſually . rateable to the poor within ſuch pariſh, hamlet, 
« &c,” By ſtat. 1 Geo. 1. . 52. ſeft. 6. for making more 
elfectual the laws for the repair of highways, it is enacted 
by reference to ſtat. 3 & 4 Wil. & Mar. c. 12. © that the 
« juſtices of quarter-ſeſhons, &c. may, if they ſee fitting. 
« cauſe aſſeſſments to be made, and money to be raiſed not 
« exceeding the proportions limited by the ſaid act.“ —It is 
not particularly ſaid what thofe proportions are; but I conſi- 
der this ſtatute, as a direct recognition of the 3 £& 4 W. M. 
c. 12. as much as if it had been ſaid ſo in expreſs words. Theſe 
ſeveral ſtatutes. therefore taken together prove, that the legiſla- 


Ryx 
verkes 
Hit. 


ture has at different times thought ſome ſpecies of perſonal property 


rateable to the poor: For they in terms ſpeak of * /uch perſonal 
« property as is uſually rateable to the poor.” But be that as it 
way, it is enough for the preſent argument that ſome ſorts of 
perſonal property are rateable by the ſtat. 43 Eliz. c. 2. and 
if it be reaſonable that ſome ſhould, nothing can be more rea- 


ſonable than that viſible property, ſuch as flock in trade, ſhould 


be ſo too, Beſides this legiſlative expoſition of that ſtatute, 
there are a variety of authorities which ſpeak the ſame language. 

The firſt in point of time is the anſwer of the twelve judges 
to the 18th guere in Dalt. juſtice, c. 73. p. 231. Ed. 172). 
This anſwer ſays, * that the /and within each pariſh is to be 
«© rated, in the firſt place, to the relief of the poor; but that 
there may be an addition for the per/enal viſible ability of the 

* pariſhioners withinthat pariſh.” 

In Sir Anthony Earby's caſe, 2 Bulſ. 354. A. D. 1633. hpde 
complaint to the judges of aſſiae by the inhabitants of the town 
of Boon upon an undue aſſeſſment made by the ſaid town and 
oyerſeers of the poor, it was held, and ſo delivered for law by 
Hutton and Croke juſtices of aſlize, © that ſuch afſefſments ought 
to be made according to the viſible eflate of the inhabitants 
« there both real and perfonal.” And alſo, that this has been 
i0 reſolved by all the judges of England upon a referenc2 
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1777. made to them, and upon conference together, when they re, 
—_— ſolved, that aſſeſſments for the relief of the poor ought «to 


= 


; : 
4 < 
1 


- 


TRINITY TERM 17 Crone III. A K. 


' & be made in fuch manner as before, according to their viſe 


ac gffate, real and perſonal, which they had in the town where 
* they lived.” Now, though the note in Dalton be anonymay, 


and may therefore ſeem to want authority; yet it is impro- 


- bable, that Bulfrode ſhould be miſtaken when he quotes the 


he, ſet aſide.” Hil. 2 Geo. 1. B. R. Foley 23. 


anſwer of the judges. His reports were publiſhed in 165), 
by himſelf. Sir Robert Heath, mentioned by Dalton to be chic 
juſtice in 1633, when the anſwer of the judges was delivered, 
was made ſo in 1631 ; Croke was made a judge in 1628 ; and 
Hutton in 1617. Taking then the authorities both of Dal 
and Bulffrode as not to be diſputed, the next caſe in point of 


time is that of Rex verſus Clerkenwell, which was as follow; 


4 An order made to confirm a poor's rate, which rate was made 
« according to the land-tax, was quaſhed. Objected, that this 


« taxation was not equal, becauſe the perſonal eſtate in the pub. 


« lic funds is not chargeable to the land-tax, but it is to the 
« poor : And by the whole court, this rate for that reaſon wa 


The next is the caſe of Rex v. St. Leonard, Shoreditch, Col. 
temp. Holt, 508. In which the court could not have confirmed 
the firſt order without recognizing the rateability of perſonal 
property. Nor the ſecond, without holding that the ſeſon 
did right in deciding that more equality was proper in taxing 
the different ſorts of eſtate than had been obſerved. - 

The next is the caſe of Regina verſus Barkin, 2 Lord Rom 
1,280. where all the judges agreed, that a tradeſman (artiſa 
is liable to be rated for his ſtock in trade. There are - yariou 
authorities too in Vin. Abr. vol. 16. where he refers to Shov 
and to MSS. caſes. I would refer the court likewiſe to the op- 
nion of Lord Hale in his ſcheme of the poor laws ; to Dr. 
Burn's Hiſtory of the Poor Laws; and to the caſes of Rex verſu 
Guardians of the poor of Canterbury, Rex verſus The inhabitant! 
of Whitney, Rex verſus The inhabitants of . , Rex verſus 
The inhabitants of Andover +. 

More attention ought to be paid to a caſe like this; where 
a man comes who is rated for viſible local property within the ps 
riſh. For it is ſtated as a complaint by an individual of a rate 
impoſed _ him, who at the ſame time acknowledges, n 


H ee $26; + ; + Supra, 550. a 
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if perſonal property is rateable, the proportion charged upon lim 1. 
is j one. And to prove this, I ſhall eite what the court —- 
ſaid in the caſe of Rex verſus The inhabitants of Andover. Lord hes .. 


Manfeld faid * It is doubtfal whether, to che extent in which Ik. 


« it has been argued, perſonal property is rateable or not; if 
« it were to be ſo without regard to any thing local or viſible, 
« the watch in a man's pocket, ſoldiers” pay, lawyers fees, would 
« be liable, c. A leſs queſtion is, whether a ma in trade ſhall 
« not be rateable for his fact. To be ſure ſome perſonal proper- 
« ty mky bo rateable z but then it muſt be focal M property 
« qoithin the pariſh.” 

As to the inconveniences that it may be ſuppoſed would at- 
tend the rating of it; ſtock in trade in ſome reſpects is rated to 
the land-tax, as appears from the caſe of Rex verſus Whitney. 
But in anſwer to that, I ſhall ſubmit, that if the law autho- 
rizes the tax, a difficulty in the mode of levying it can be no 
objection ; beſides the tax is now actually raiſed in many places 
of this kingdom, in Lynne, Norwich, Frome, Trowbridge, War- 
minfler, Bewdley, Blandford, in many pariſhes of London, and 
in particular that of M bitechapel. And how was it formerly in 
the caſe of the ſubſidies to which the land-tax ſucceeded ? Per- 
ſonal as well as realeſtate contributed towards them; and there- 
fore there muſt have been a mode of aſcertaining each man's 
abilities to contribute, and the a was fixed, as appears 
in Gilb, Exch. c. 14. 

From the examination therefore of every writer upon the 
lubject, from the ſtat. 43 Elia. and the ſeveral ſtatutes recogniz- 
ing the conſtruction I have given it, from the authorities in 
the books, and from the circumſtances of inequality upon any 
other ground of conſtruction, I ſubmit to the court that this 
rate is a good one, and ought to be confirmed. 

Mr. Widmore for the defendant was ſtopped in his argument 
by a queſtion from Lord Mansfield, what the uſage heretofore 
had been in this place with reſpe& to rating ſtock in trade? 
Mr. Morris anſwered that the uſage was waved, and that he and 
Mr. Widmore had agreed at the ſeſſions to bring the general 
queſtion before the court. 

Lord Mansfield ſaid they had no right to do ſo ; and thought 
it ought to be ſent back to the ſeſſious to ſtate the ufage. 


That the highway acts referred to perſmal eſtate uſually rateable 
to the poor, | 
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incorrecly reported in Bott's Poor Law, in reſpect of what 


Rrx 


Same day. | 


If one rent 
a quantity 
of land to- 
gethcr with 
a mineral 

p ſpring there- 
out ariſing, 
at a groſs 
yearly rent, 
he js rate- 
able to the 
poor in re- 
ſpect of the 
whole of 
ſuch rent : 
Tho? in fade 
the annual 


value of the 


land, inde- 
Pendent of 
the ſpring, 
is only in 
proportion 
of 2 to$ of 


the reſerved ©* 


rent, 
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 ” Mr: Juſtice {fon ſaid, che caſe of the King v. Whitney wa 


Mr. Juſtice Yates is there mentioned to have ſaid. — That he 
thought in this caſe the uſage ought to have been ſtated. And 
accordingly the court ordered the caſe to be referred back to the 
—_— for that purpoſe. 

Afterwards, in Hilary Term * 1778, the caſe being returned, 
and the quarter ſeſſions ſtating, 4 That it had been the uſage 
i heretofore in the pariſh of Bradford, to rate perſons there for 
et their ſtock in trade,” the court ordered the rule for quaſhing 
the rate to be diſcharged, and confirmed the original order of 


ſe ſhons, 


Rex ver/us MILLER. 


R. Bearcreft ſhewed cauſe againſt a rule for quaſhing an 
order of ſeſſions confirming a poor's rate. The order of 
ſeſhons ſtated the following caſe : * Upon the appeal of William 
« Miller of Cheltenham, in the county of Glouceſter, Eſq. againſt 
« a rate or aſſeſſment made for the relief of the poor of the ſaid 
« pariſh of Cheltenham, for that he is unequally rated therein in 

t reſpeCt of the /ands and buildings by him rented of Mrs. Stil. 
& /icome, with all other land, buildings, and houſes in the ſaid 
te pariſh: This court, having fully heard as well the ſaid Vi. 
« /iam Miller, as the ſaid churchwardens and overſeers of the 
% poor of the ſaid pariſh of Cheltenham, touching the ſaid ap- 
4e peal, it is ordered by this court, that the ſaid rate or aſſeſſment 
« be, and is hereby confirmed : The caſe appearing to be, that 
« Mrs. Elizabeth Skillicome of the pariſh of Cheltenham, in the 
** county of Gloucefter, by leaſe dated the 20th of May, 1776, had 
« demiſed to the appellant the ſaid William Miller of the pariſh 


tc of Cheltenham aforeſaid, certain lands containing about four 
« acres, with buildings thereon, and a certain well of mineral 
« water thereout ariſing, called the Cheltenham Spa, for the 
« term of 21 years, determinable at the option of the leſſee at 
& ſeven, fourteen, or one and twenty years, at the yearly rent of 
te one hundred pounds. And it further appearing to be, that the 
te lands and buildings thereon, independent of the well, are of 
te the annual value of about zwventy pounds; that the rent paid 
7 by the ſaid William Miller for the mineral water of the ſaid 
7 well is eighty pounds ; that the profits of this mineral water to 
{* the leſſee the ſaid William Miller, ariſe from the fale thereot 
60 and 
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2 t and the company reſorting thereto, which is very various and 1777. 
* « wncertain ; and that the ſaid William Miller ſtands rated fo 
c « the premiſes aforeſaid in the ſaid -rate at the ſum of five — 

d « pounds, which is equal to a rate of one hundred pounds per Mizcen 
e « annum for lands in the ſaid pariſh. 1 


Mr. Beatcreft in ſupport of the order of elfons and againſt 
the rule, obſerved, that -the rate in this caſe was an entire rate 
upon the greſt rent, paid by the defendant for the premiſes in 
queſtion ; and aſſeſſed upon him in reſpect of ſuch rent: not fo 
much for the profits of the water, and ſo much for the land; but 
an entire rate upon the whole as land : Therefore not diſtinguiſh» 
able from the caſe of any other occupier of land rated in reſpect 
of his rent, He ſuppoſed however a queſtion would be made 
on the other fide, whether mineral water was rateable to the 
poor: If it were, he ſhould have an opportunity of ſpeaking to 
it in reply. 

Mr. Dunning and Mr, Cl: Ford contra, in ſupport of the rule 
contended, that the words of the ſtat. 43 Eliz. c. 2. did not 
include this ſpecies of property : That the rate was not, as had 
been ſaid, a rate upon the whole, as land; though the rate #uſelf 
did net diſtinguiſb between the annual rent of the land and the 
profits of the ſpring : But the ſeſſions had diſtinguiſhed between 
them, and ſtated the reſpective amount of each: And certainly, 
the only queſtion meant to be ſubmitted to the court was, 
“ Whether the profits of the /pring, independent of the foil, 
* were eo nomine, a ſubſtantive matter of taxation? And they 
inſiſted it was not. That the uſage with reſpect to other mine- 
ral ſprings in different parts of the kingdom, at Matlock, Bux- 
ton, Scarborough, Nc. was the other way. None of them were 
ever rated; and ſor this reaſon : Becauſe they are in themſelves 
fluctuating and uncertain. They may totally ceaſe : And at beſt 
the profits ariſing from them depend upon the faſhion of the day. 
Therefore, they are not a ſubject of taxation within the mean- 
ing or the words of the ſtat. 43 Flix. c. 2. They cited Rex 
verſus Vandewall, 2 Burr. 994. The Governor and Company of 
ſmelting lead verſus Richardſon, 2 Bur. 1,341. and prayed the 
rule might be made abſolute. 

Lord MansFitLD.—Nothing can be plainer than the preſent 
caſe, This is not a rate upon the profits of the well, but upon 
four acres of land, let to the defendant at 100). a year; and the 
value ariſes, partly from the buildings, and partly from the ſpring 
that eee the mineral water. Therefore the profits of the 


ſpring 
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1777. ſpring are part of the produce of the land. In Woreflerfbire and 
— Cheſbire, where there are ſalt ſprings, the rent of the land i; 
| - increaſed conſiderably on that account. So here, the conſider; 
man- tion of the well, increaſes the rent. It is part of the produce of 
ee fandy and" eee 
| ought to be rated. | 
Nt eee epinien. The rate, in thi 
| caſe, is upon the whole effate, let at 100 l. a year. It is true, the 
juſtices in the caſe ſtated have divided the rent; and ſpecially 
diſtinguiſhed between the annual value of the land and the pro- 
— fits of the ſpring. But the leſſor and leflee have made no ſuch 
diſtinQion in the leaſe ; and the rate, is upon the whole rent in 
he Therefore the order of ſeſſions is right. 
Per Cur. Rule diſcharge, 


N S . 8 
; | — ——_—_—_— 
1 4 . * * - 


7 i Fw... Don ex dim. Fos ER verſus WILLIAMS. 
A tenant in Js cane before the court upon a rule to ſhew cauſe, wh 
ren trial ſhould not be granted. Mr. Dunning argued 
witneſs to in ſupport of the rule, and Mr. Wallace againſt it. The argu 
fupport tis ment on both fides was very ſhort: And as the caſe and objec 
title: be- tions were fully ſtated by Lord Mansfield in delivering his opt 
—_ union, to avoid repetition I have only ſubjoined the .opinion of the 
«wn poſſeſ - Court. 

— Lord MaxsFIELD.—This was an ejectment; and an  applics 
tion has been made for a new trial: Whether that applications 
well grounded or not, muſt depend upon what appeared at the 
trial. The plaintiff claimed as nephew and heir at law to a Mr. 
Baines the perſon laſt ſeiſed. The younger ſiſter of the plaintiff 
who was produced as a witneſs, proved the pedigree of her two 
brothers: That they both went beyond ſea. That the plaintiff 
went to the Eat Indies, but was not reported to be dead, as the 
other brother was; and that he lately returned to England. 
Upon the croſs examination ſhe was queſtioned whether th: 
plaintiff was not of the BHE only; to which ſhe anſwered 
ſhe never had heard of any ſuch thing.— The defendant, who 
was landlord of the premiſes, and who was ſet up to defend it- 
ſtead of the tenant (Mrs. Pearce), claimed under a Mrs. Gallun: 
And in ſupport of his title a fine was put in, levied by Mrs 
Galton in the year 1772. At the trial, Mr. Wallace on the pan 
of the plaintiff, objected, that the fine alone was not ſufficient, 
unleſs accompanied with ſome evidence to ſhew that Mrs. Gala 
was 
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425 in- poſſeſſion at the time of the fine levied, or had received 17979, _ 
rent. It was admitted that no entry had been made. In order — —— _- 


to prove poſſeſſion, Mrs. Pearce, the tenant in poſſeſſion, upon 


whom the ejectment had been ferved, was called and offered as Wis- 
a witneſs. She was objected to, and at the trial I was of opinion 


and upon conſideration am ſtrongly of opinion now, that ſhe was 
not a competent witneſs. A tenant can never be called as a 
vitneſs to ſupport her own poſſeſſion. Then it was objected by 
the counſel for the defendant, that, to entitle the plaintiff to bring 
an ejectment, he ought to have given Mrs. Pearce (the tenant) 
notice to quit. The anſwer given to that was, that the poſſeſſion 
was adverſe; therefore no notice was neceſſary; and I am 
clearly of opinion there was no occaſion for a notice in this 
caſe : For the poſſeſſion of the tenant was conneQed with that 
of the landlord, which was adverſe.—Then Mr. Vay, the at- 
torney, was examined, to try to prove Mrs. Galton in poſſeſſion 
by an acknowledgment of payment of rent to her by Mrs. Pearce. 
What he ſaid was, © That before the death of Mrs. Galton, he 
remembered a converſation between ber and Mrs. Pearce, in 
« which, the one admitted ſhe had paid the other rent as her 
« landlord, and the other, that ſhe had received rent from her as 
« tenant.” But he would not be poſitive to the time ſo as to 
ſwear it was before the fine levied. Mr. Wallace ſtrongly ad- 
drefſed the jury in reply, and began by ſtating that the de- 
fendant had no colour of right ; and that if he would produce 
any will or title, he would give up the cauſe. I ſtated to the 
jury that Mrs. Galton, who it ſeems was Bainer's miſtreſs, had no 
title, That it did not appear the defendant had any title, but 
foſſeſſion. But if Mrs. Galtan was in poſſeſſion at the time of 
levying the fine, then the plaintiff was guilty of a flip; how- 
ever not ſuch a one as would be a bar to him: For as he was 
beyond ſea at the time of the fine levied, he would not be bir- 
red, but might bring another ejectment. That the evidence re- 
ſpecting the converſation between Mrs. Galton and Mrs. Pearce 
the tenant, was not preciſe and poſitive, whether it was had 
before or after the fine levied. But that was matter for their 
conſideration, The jury found a verdict for the plaintiff, If I 
had directed the jury to find for the plaintiff, and they had found 
for the defendant, I would never have concurred in granting a 
new trial, A new trial ought not to be granted, merely for the 
lake of turning the party round; but where ſubſtantial juſtice can- 
not otherwiſe be obtained, And in the caſe of Smith ex dim. 

: Dormer 


Dot 
werſus 
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1997: Dormer V. "Forteſeue,* the court under ſuch circumſtances refuſed 
_— to grant a new trial. ; 

r ASTON; Juſtice.— am of the * opinion. As to the qual. 
Wir- tion whether the evidence of Mrs. Pearce the tenant in poſſeſ. 
fion was admiſſible in ſupport of the defendant's title under 
whom the held, in Bourne v. Turner, 1 Str. 632. upon a motion 
to admit the landlord a defendant, upon an afhdavit that the te- 
nant in poſſeſſion was a material witneſs for him, the court re. 
fuſed it, ſaying, he was liable to the meſne profits, and therefore 

if the motion were granted it would not make the tenant a wit- 
neſs. I have always underſtood that a tenant in poſſeſſion can. 
not be a witneſs to ſupport his own poſſeſſion. Therefore I entire. 
ly agree that the teſtimony of Mrs. Pearce in this caſe was pro. 
perly rejected. As to the other point, the evidence given by 
Mr. Way was very proper to be leſt to the jury ; and in a favour. 
able caſe might have had its effect. Here it was left to the con- 
fideration of the jury, and they have notwithſtanding found for 

the plaintiff. Therefore the rule muſt be diſcharged. 
Mr. Juſtice V. ler, and "_ PR bug, were of the 


fame Ar 
| ST Dus Per Cur. Rule diſcharged, 
Sen? 321 2 Kr. 1, 106. 


— both, © 1 | Bacn verſus LONGMAN et al. 


A — 1 HIS was a caſe out of Chancery for the opinion of this 
Kyu court, ſtating, that the plaintiff about twelve years ago 
_— the . compoſed and wrote a certain muſical compoſition for the harp- 

7 8 ſichord, called a Sonata; and that being deſirous of publiſhing 


EC. 19. for 
the encou- the ſaid work or compoſition, together with other muſical works, 


— compoſitions and writings, he did apply for and obtain his Ma- 


- veflirg the jeſty's licence, dated the 1 15th. day of December, 1763, whereby 
pies of ak, 
— . his Majeſty did grant unto the plaintiff, his executors, admi 
authors or trators and aſſigns, his royal licence for the ſole printing and pub- 
purchaſers Jiſhing the ſaid works mentioned in the ſaid licence, for four- 


* teen years from the date of the ſame, as appears by the faid li 
n "cence ; · and that about four years ago the plaintiff compoſed 
mentioned. and wrote another muſical compoſition for the harpſichord, 
called a Sonata; together with an accompaniment for the 

Viol di Gamba; and that the defendants, being muſic ſellers and 
copartners, had lately « obtained copies of the two ſeveral Sonata, 

muſical works, or compoſitions before mentioned, together with 


the ſaid accompaniment to do latter: and had lately in the 22 
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of the ſaid John Chriſtian Bach, but without his licence or 1777. 
conſent, printed, publiſhed, and ſold for profit, divers copies of 
the ſaid two ſeveral compoſitions and accompaniment. And it — 
likewiſe appeared, that it was poſſible to know the muſical com- Lon. 
poſitions of any maſter or compoſer of muſick, who had com- 


poſed any quantity thereof. The queſtion was, Whether a mu- 


fical compoſition is within the ſtatute of the 8th of Ann. c. 19. in- 


titled an act for the encouragement of learning, by veſting the 
copies of printed books in the authors, or purchaſers, * ſuch 
copies during the times therein mentioned ? 

Mr. Robin/on for the plaintiff— Mr. Wood for the 8 
Lord Mansfield called on Mr. Wed to begin; and without 
hearing Mr. Robin/on in anſwer, ſaid, the cafe was ſo clear and 
the arguments ſuch, that it was difficult to ſpeak ſeriouſly upon 
it. The words of the act of parliament are very large: Books 
« and other writings.” It is not confined to language or letters. 
Mui is a ſcience ; it may be ritten; and the mode of convey- 
ing the ideas, is by ſigns and marks. A perſon may uſe the copy 


by playing it; but he has no right to rob the author of the pro- 


fit, by multiplying copies and diſpoſing of them to his own uſe. - 
If the narrow interpretation contended for in the argument were 
to hold, it would equally apply to algebra, mathematics, arith- 
metic, hieroglyphics. All theſe are conveyed by figns and 
figures. There is no colour for ſaying that muſic is not within 
the act. Afterwards, on Monday, June 16th, the court certified 
in theſe words, © Having heard counſel and conſidered this caſe, 
« we are of opinion, that a muſical compoſition is a writing 
within the ſtatute of the 8th of Queen Anne, intitled an act 
for the encouragement of learning, by veſting the copies of 
« printed books in the authors or purchaſers of ſuch copies, 
« during the times therein mentioned,” 


Jones verſus WALKER. FRE 


THis was a ſpecial action on the caſe, for money had and re. 94-freet is 


within the 


| ceived to the plaintiff's uſe. Plea, Non aſſumpſit.— The juburb; of 
cauſe was tried at I gmiaſſer, at the fittings after Eger term, Br £9 of 


1777, before Lord Mansfield, when the Jury found a verdict for ing con 


need to 
the plaintiff, damages 1 d. colts 40s. ſubject to the opinion of it — A 
ſtreet of 
contiguous buildings, before the ſtat. ꝙ Ann, c. 10. Therefore the penny pet cgce is ent. t. ed only to 
we penny for the carriage and delivery of a letter to any of the inhavitants thereof ; z vis. the 


Ferm paid »pen putting ſuch letter dure the penny-peſt-office. FA 
e 


. 
Jonrs 
Wreees, 


the carriage of letters and packets by the ſaid penny-poſt was 


proviſions contained in the ftat. g Ann. c. 10. ſome doubts had 
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the court upon the following caſe: That by the fiat 5 Ann, c. 10. 


intitled % an act for eſtabliſhing a general poſt-office,” it way 
enacted © that it ſhould, and might be lawful for the poſt-maſter 
* general, Wc. to demand and take for the poſt of all and every 
« the letters and packets paſfing or repaſſing by the carriage called 
« the Pernny-peſt, eſtabliſhed and ſettled within the cities of Lon. 
« Jon and Weftminfler, and borough of Southwark, and part: 
* adjacent, and to be received and delivered within ter Enghfb 
* miles diftant from the general letter-office in London, one pen- 
« ny.” — That by the ſtat. 4 Geo, 2. c. 33. intitled an act for oh. 


viating a doubt which hath +ariſen concerning the uſual allow. 


ance made upon the delivery of letters ſent by the penny-poſt, 
to places out of the cities of London and Weſtminſter, and bo- 
rough of Southwark, and the reſpeFive ſuburbs thereof, reciting, 
that whereas, upon the firſt eſtabliſhment of the penny-poſt-office, 
the carriage of letters by that poſt was confined to the cities of 
Londen and Weſtminſter, the borough of Southwark and the re- 
ſpeftive ſuburbs thereof; and whereas, upon the application of 
the inhabitants of ſeveral towns and places within the compaſs 
of ten miles round the city of London, upon their wluntary offer 
to allow and pay to the meſſengers or perſons carrying ſuch 

in conſideration of their being obliged to travel with a 


| horſe to places at that diſtance, one penny, upon the delivery of 


every letter direCted to any perſon at any place out of the cities 
of London and ' Weflminfter and borough of Southwark, and the 
reſpefive ſuburbs thereof, over and about the permy paid upon 
putting every ſuch letter into the penny-poſt-office in Landon, 


extended ten miles round the city of London; and one penny bath 
been conſtantly allowed to, and taken by ſuch meſſengers, on 
the delivery of every letter directed to every perſon at any place 


' out of the cities of London and Weſtminfter, the borough of 


Southwark, and the reſpechiue ſuburbs thereof, over and above 
the penny paid upon putting ſuch letter into the penny-poſt- 
office in London. And reciting, that whereas, by reaſon of the 


ariſen, whether the meſſengers, carrying ſuch letters, could laws 
fully receive the faid penny, over and above the penny paid 
upon putting fuch letter into the penny-poſt-office in London; 
For oborating and taking away all ſuch doubts, It was enafted, 


« that nothing, in the ſaid act, ſhould extend to reſtrain any ſuch 


* meſſenger from demanding or taking for every letter originally 
« ſent 
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n ſetby the penay-poſt and ot 6ſt paſſing bythe kanten, 
had 


« and from thence tranſmitted by the penny-poſt, which 
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e been, or ſhould be, delivered, to or for any perſon, at any place = 


« out of the cities of Landon and Weftminfter, the borough of Warxe:, 


« Southwark, and the re/peftive ſuburbs thereof, one penny, over 
« and above the penny paid upon putting every ſuch letter into 
« the penny-poſt-office.”” 

That the houſe of the plaintiff is ſituate in Old-fireet, in the 
county of Middleſex ; which ſtreet, before the ſtat 9 Ann. was ad- 
joined to London by contiguous buildings. That the liberties of the 
city of London extend beyond the walls thereof; but that Ol. 


fireet is no part of any of the ſaid /iberties. That over and above 


the penny paid upon putting in a letter ſent by the penny-poſt 
to the plaintiff, a penny was demanded and paid on the delivery 
thereof. The queſtion was, Whether the /econd penny could 
be legally demanded ? 

Serjeant Walker for the Ane who was called upon by 
Lord Mansfield to begin, objeCted iſt, that the moſt material, 
and indeed the only fact to entitle the plaintiff to recover, was 
not ſtated; namely, that the plaintiff lived within the ſuburbs 
of the city. The court therefore could not give judgment for 
him. 2dly. That from the facts that were found; it was clear 
he did not live within the ſuburbs : Old. ſtreet being expreſsly 
ſtated to be out of the liberties of the city, and in the county of 


Middleſex. That the liberties and the ſuburbs were fynonimous. 


But ſuppoſing they were not; before the ſtat. 4 Geo. 2. c. 33. it 
was mere curteſy to pay the extra penny : 'The uſage therefore, 
both before and fince the ſtat. 4 Geo. 2. was material to ſhew 
whether the curteſy extended to this place at the time, and 
whether it had been ſubmitted to, as a demand, ſince: And there 
was no doubt but the uſage was with the defendant. 

Lord MANsFIELD.—Uſage has nothing to do with the preſent 
caſe, The ſingle queſtion is, whether © ſuburbs” mean the liber- 
ties, or contiguous buildings at the time of the ſtat. 9 Ann. For 
if Old-freet had been joined to Londen fince that time, it would 
be liable to pay the extra penny. One ſide of Oxford-road does 
not pay, becauſe it was then joined to London by buildings: The 
other does, becauſe it was at that time open fields. One ftrong 
argument againſt its being conſtrued to mean liberties, is, that 
the ſtatute mentions Weſtminſter and the boraugh of A 
which haye no liberties. 


Mr. 
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Mr. Buller contra for the plaintiff. In Fellows v. Jeacec, 
Mich. 9 Geo. 3. MSS: the ſignification of the word © ſuburbe 
was ſettled to be, the ſame as the ſuburbana of Rome. Lord 


"Mansfield in that caſe aſked the Recorder, whether « ſuburbs” 
was the technical term. He ſaid, no: The technical tetm wa 


4% liberties.” He cited 2 Vern. 431. Stow's Survey, vol. 2. p. in 


which Old-fireet is mentioned as part of the ſuburbs. of the 
city of London ; and the ſtat. 9 Ann. c. 22. for building go 
new churches, in or near the cities of London and Weſftminſty 
and the ſuburbs thereof, under _ ti .church wa 
built. 

Lord D —5 9 Ann. c. 10. which ereQed 
the penny · poſt· office, confines the limits of its delivery to * the 
« cities of London and Weſtminſter, the borough of Sowthwart 
« and the parts adjacent. In proceſs of time, the inhabitant 
of towns and villages within the compaſs of ten miles of Lond, 
(net, perſons refident in the contiguous ſtreets and building) 
wiſhing to partake of the benefit of this mode of conveyance 
made application to the penny- poſt- oſſice, requeſting it might be 
extended to them, and, as an inducement to the polt-office to 
comply with their requeſt, offered to pay an additional penny a 


letter, towards defraying the expence of horſe-hire, neceſſary 


on account of the diſtance. The poſt- office indulged them in 


it.— After this it became a doubt, whether the receipt of thi 


additional penny for letters thus carried and delivered in the 
country, could be authorized, conſiſtent with the general pro- 
viſions contained in the ſtat. 9 Ann. c. 10: and therefore the 
ſtat. 4 Geo. 2. c. 33. was paſſed, making it lawful to take an ad. 
ditional penny, for the delivery of any letter to any perſon a 


of the cities of London and Weftminfter, the borough of Saul. 


wart, and the reſpective ſuburbs thereof. — The queſtion how 


ever, What is meant by ſuburbs ?“ till remains; and that i 
a queſtion of conſtruftion upon the act of parliament. At tle 
trial it was contended by the counſel for the penny-poſt-ofbce, 
that ſuburbs mean liberties, and have relation to the franchiſe 
of the city. It was roundly aſſerted by beth parties, that the 
uſage and practice was with them. Serjeant Walker, ſor the de- 
fendant, inſiſted, that the additional penny had always been 
paid by the inhabitants of Od. ſireet. Mr. Dunning, for tbe 
plaintiff, that it had not; But no evidence to the fact was piv 
duced z the witneſſes on both ſides being out of the way. 
thought, and it was acquieſced in and agreed on all * 
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that it dn clear and certain, that O/d-freet was connected to 


Lundin by a ſtreet of contiguous buildings before the Nat. g Ann. 


c: 10. the uſage could be of no avail in explaining the ſtatute. 
If the uſage had been, that a fmg/e penny only had been taken, 
in one part of the ſtreet, and the additional penny in another, 
it might have been material tg ſhew, that the one part was an- 
tiently contiguous to London, and the other originally in the 
country. The queſtion then, is a mere queſtion of conſtruction, 
whether the word © ſuburbs” in the act, means the liberties of 
the city, or contiguous buildings. In all diftionaries, © ſuburbs” 
are defined to be, © buildings adjoining to a great city, without 
« the walls.” I thought at the trial, and think now, there is not 
a colour for ſaying that ſuburbs - mean liberties. Liberties are 
a corporate denomination: Suburbs, a natural denomination. 
In Fellows v. Feacoch, which was the caſe of the Hampfiead wa- 


terworks, the court were of opinion, that ſuburbs did not mean 


liberties : And to prove the place in queſtion there, a contigu- 
ous building, evidence was given of there being antient pipes, 
Cc. — Whether the place in queſtion was or was not a contigu- 
ous building at the time of the act, is, as has been ſaid, a matter 
of fa : But when once it is proved to have been a contigu- 
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ous building, it is a queſtion of conſtruction upon the act. The 


franchiſes of the city can have nothing to do with the additional 
trouble of the Penny poſt-man : Whether a houſe ſtood on this 
fide or that fide of Temple-bar, within or without the liberty of 
the city, could make no difference to him. The only matter for 
his conſideration was, Whether it ſtood amongſt other houſes 
contiguous to the city, or without it, ſo as to occaſion his taking 
2 horſe, the original conſideration for allowing the additional 


penny. - 


As rox, Juſtice, The uſage is not material in this caſe. I think 


that upon the words of the ſtat. 9 Ann. c. 10. which ſays, 
« parts adjacent,” it is clear, that the inhabitants of Ol/d-freet 
would be entitled to have the letters delivered for one penny 
only. The confuſion that has ariſen, was introduced by the 
latter ſtatute, the 4 Geo. 2. c. 33. changing the words, and uſing 
* ſuburbs” inſtead of parts adjacent.” It alſo departs from 
the diſtance mentioned in the ſtat. 9 Ann. c. 10. of „ ten miles 
from the general letter office in Londen,” and ſays „ within 
the compaſs of ten miles round the city of Londen,” which 
ſeems to me, to include ten miles beyond the city and the places 
adjacent where the o/d penny was taken. I think that before 
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che ſtat. gth of Anne, one penny ovly could have have been taken 


w—_— i Old-ftrect ; and thereſore, that the NNE cannot take an 
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other con- 
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rupt laws, 
is void; tho? 
the del very 
of the goods 
to ſuch cre - 
Citor, and 
bis 2ſſert to 
the tranſ- 
a:tion be 
ecmplete, be- 
ore any act 
of bank · 
ruptcy com- 


But ſuch 
pretended 
ſale is nt in 
itjolf an act 
of bantrupt- 
cy: No more 
is any frau- 
dulent 
tranſaction, 
which iv not 
a deed, 


additional penny now. 


WrLLes Juſtice. —I think the word — in \ the latter ſta. 
, tute (4 Geo. 2. c. 33.) means the ſame as © parts adjacent” in 
the ſtat. 9 Ann. c. 10. If it had been the conſtant uniform uſage 
to receive an additional penny in this place, it might make a dif. 
ference ; but uſage here, is out of the caſe ; for none is ſtared, 
TTY Juſtice.—I am of the ſame opinion. 
0 Per Cur. e del ivered to the plaintiff, 
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Rvsr et al. Aſſignees of Hzngy and Ricfaro 
Paps verſus CooPtR. 


erended IN trover. the jury found a verdict for the plaintiffs, Sits 

378“. coſts 40 5. ſubject to the opinion of the court on the 
following caſe : 

The bankrupts were clothiers at Sali/bury j the defendant 2 
linen-draper and banker at the ſame place. The bankrupts* 
were in difficulties all the Summer of the year 1772, owing 
to the failure of Fordyce a banker in London. The defendant, 
on the firſt of Augy# 1772, lent the bankrupts 1,000. upon 
their bond: Their difficulties increaſing, Richard Papps, one 
of the bankrupts, on the 2oth of September 1772, met Mr. * 


ſon Barber from Londen, who was under large acceptances for 


the bankrupts, at Murre! Green, in Hampſhire z where they 
agreed upon a commiſſion of bankruptcy being taken out againſt 
Henry and Richard Papps, and that application ſhould be made 
to one Mr. Amplias Read to be petitioning creditor.” On Richard 
Papps's return home from Murrel Green on Monday the 218 
of September at night, buſineſs went on apparently as uſual; 
but on that night, he told his clerk he ſhould be obliged to ſtop 
payment in a ſew days. On Friday the 25th of September in 
the afternoon, Richard Prpps bid his clerk ſhut up his (hop 
and not open it next morning; but recollecting himſelf, he bid 
him open at next morning, for he would wait till the poſt came 
in ; which came in about nine o'clockof the morning of the 26th, 
when Richard Pappe ordered the doors to be ſhut, and that be 
ſhould be denied. He was accordingly denied that day; be 
which time, he had committed no act of bankruptcy. In contem- 

plation of this, and in order to give the defendant a preference, * 


0 


; 
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1 chard Papps made a bill of parcels to the defendant, bearing 1777: 


n date the 22d of September 1772, and deliveted it to the defend- 
ant on the 24th. The bill of parcels with an order to Mr. J. * Is 
„ Elderton (in whoſe poſſeſſion the goods were depoſited by the _v*/«: 
n bankrupts to ſell for them) to deliver the goods unſold, and 
e to pay the money ariſing from the ſale of ſuch as might have 
f. been ſold to the order of the defendant, together with orders to 
' three other perſons to deliver goods in their poſſeſſion to the 
amount of 684 J. to the defendant, were ſent by the defendant 
expreſs to MeſſFs. Grace and Kennedy in London ; which arrived 
on the 24th of September; and on the 25th the goods in queſ- 
tion were delivered by E/derton to Meſſrs. Grace and Kennedy, 
to the uſe, and as the property of the defendant Czoper. The 
three other perſons delivered no part of the goods in their poſ- 
ſeſſion. The defendant never dealt in ſuch goods as were in 
the poſſeſſiun of Z/derton, and at the time of the delivery of the 
e bill of parcels, the bankrupts were inſolvent. 
The queſtion was, Whether the plaintiffs were entitled to res. 
: cover the value of the goods ? 
Mr. Weed for the plaintiffs. The queſtion is, Whether 
the act done in this caſe, being in contemplation of han- 
ruptcy, and with a view to give the defendant a preference, 
was not à fraud upon the reſt of the creditors, and there- 
fore void ? Nothing can be clearer, than that the bankrupt 
laws intended to put all creditors upon an equal footing. 
n And therefore, though in general, a trader, before any act of 
7 bankruptcy committed, has ſuch a property in, ard power over, | 
| dis effects, as to do acts which by conſequence may give one 


e creditor a preference to another; yet, if he is inſolvent, or has 
4 an act of bankruptcy in contemplation, he can do no act cut of the 
ſt wſual courſe of trade, in favour of a particular creditor. This 


; doctrine is not new, it is eſtabliſhed: by a variety of caſes But 


p more particularly in the caſe of Aderſon v. Temple, 4 Bur. 2,235, Mga 
n and in Harman v. Fiſbar. B. R. Trin. 14 Geo. 3. *—Here, the, 

p at done was clearly not in the courſe of trade; z not obtained 

d by-threats, nor at the inſtance, or importunity of the creditor 

e but entirely voluntary: And to make an act void, it is not ne- 

by eeſſary it ſhould be fraudulent as between the parties; it is 


0 lufficient if it be a fraud upon the creditors generally. It is ex- 
t preſsly ſtated to be in contemplation of bankruptcy. The pe- 
. titioning creditor was fixed upon: The bill of ſale antedated; 
. and falſely purporting to be in the cour/e of trade; whereas, there 
ed had been no dealings of this kind between the bankrupt and the 

P 2 . defendant 
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_ 1999. deſendant before; and in order to expedite the delivery of the 

3 —— goods before the act of bankruptcy was complete, the bankrup 

b | you | ſent them by expreſs. The ſole motive therefore, was to give: 

ARE 4 preference ; and conſequently, though a conveyance of only pur! 
ES. 9 N of his effects, was void in eſpect of the other creditors. He cited 

Linton v. Bartlett, C. B. from a MSS. note- of Mr. Juſtice 


. * Pie this Gould, as expreſsly i in point ?: And prayed the court to > gi 
| = os judgment in favour of the plaintidh. 


l TED | * Mr. Peckham contra, for the defendant. I am to- contend 
Fiſbaropra, that the defendant, being a bond Ade creditor, and payment be. 
Ou? ing made to him before any act of bankruptcy committed, has! 
right to retain what was fo paid him by his debtor, though by | 

way of preference to him, and in contemplation of bankruptcy; 

And whether ſuch payment be in money or goods makes no dif. 

' ference. (Lord Mansfield. The difference between money and 

goods is immenſe.) Suppoſe the payment had been in bat 

notes, which in law are not conſidered as money, or payment, ar 

more than a bale of goods; it would not have been void: And 

here, there was an order to deliver the money to the creditor if the 

goods were ſold. It was by accident only that he received ti 

goods. But he was actually in p:/e Non of them, before any act of 
bankruptcy committed; and poſſeſſion is the line to be drawn. $ 

is Twrne's caſe, 3 Co. 81. It is a good payment theręfore at con- 

mon law: It has none of the characteriſtics of fraud enument- 

ed in Twine's cafe ; and the bankrupt laws do not extend to it 

They only avoid transfers of property to perſons who have w 

good title or claim. Stat. 34 & 35 Hen. 8. c. 34.13 Elia. c. ). 

I Fac. 1. c. 15. But this is neither a grant, nor conveyance, nt 

\ fraudulent. The proviſion in the ſtat. 21 Fac. 1. c. 19. fed. 1 
which ſubjects goods, conveyed by a bankrupt to perſons up 

good conſideration, if left in the bankrupt's poſſeſſion, to be 

ſold for payment of his debts; proves, that where the poſe 

is parted with, as in this caſe, they ſhall not be ſo liable. The 
pth ſcion of the ſame ſtatute, which provides that judgment 
creditors, &c. where execution, Cc. is not executed, ſhall be 

relieved only pro ratd with the reſt of the creditors, favours 

: this poſition : And that diſtinction was adopted by Lord Man- 
3 ere, field in Worſley v. De Matter f. * It is the policy of the bans 
1 993. 4 rupt laws to level all creditors, who have not actually rec 
« yered ſatisfaCtion, or got hold of a pledge which the bankrupt 

t corf'd not defeat.” But here, the tranſaction is ſounded upo 

a good conſideration ; the property was actually transferred to the 

de fendant; and the af complete, before the bankruptey: chere. 

9 fore, 
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fore, within the ground of determination alſo in 1 Str. 16g. 
Barwick's caſe. Till the poſt came in on the Saturday, Papps 
was not certain he ſhould break. The debt is a bend fide debt» 
and the confideration highly meritorious :' the money being ad- 
yanced merely to fave the bankrupt from ſinking. The aſſignment 
is of part only, and the preference fair at thetime: therefore good. 
Small v. Oudley, 2 P. Wms. 427. and the caſes there cited. 
Hague v. Rolleſton,” 4 Bur. 2, 174. Alderſon v. Temple, 4 Bur, 
2,235. Harman v. Fiſhar, Trin. 14 Geo. 3. B. R. As to the 
caſe of Linton v. Bartlett, it is plainly diſtinguiſhable from the 
preſent, the whole tranſaction there, being manifeſtly fraudulent 
throughout. — Here, fraud is out of the caſe; the preference 
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! was made to a bond fide, and a meritorious creditor, and the act 
k complete. There certainly ought to be a line drawn ; other- 
F wiſe, there can be no ſecurity in any dealings. That line can only 
1 be legally and properly drawn, where the gt is complete before 


the bankruptcy. That being indiſputably the caſe here, the 
defendant is entitled to retain the goods delivered to him in 
payment of a juſt demand ; and therefore, the plantiffs ought 
not to recover. | 

Lord MansFIELD.— Perhaps there is no caſe exactly parallel 
to this, in all its circumſtances. | 

This is a caſe, where the aſſent of the creditor to the act 
of the bankrupt, and the delivery of the goods to the order of 
the creditor, is complete, before the act of bagkruptcy commit- 
ted; and, further, it is the caſe of an act done not of a deed. In all 
its circumſtances therefore, there is perhaps no caſe exactly ſimi. 
lar to it. But the law does not conſiſt ia particular cafes ; but in 
general principles, which run through the caſes, and govern the 
deciſion of them. The general principle applicable to the pre- 
ſent caſe is this; that a ſraudulent contrivance, with a view to 
defeat the bankrupt laws, is void, and annuls the act. This prin- 
ciple is eſtabliſhed by many caſes. | 


— 
— 


bis whole effects to pay a creditor to be an act of bankruptcy, pro- 
ceeds on this foundation; that it is fraudulent againſt the bank- 
rupt laws, and therefore void. Every caſe which ſays, it is an 
att of bankruptcy if one creditor only is excepted out of ſuch 
conveyance, goes upon the ſame principle. It was long ago 
determined, that a conveyance of all a man's efefts was clearly a 
iraudulent conveyance ; and leaving our ſomething, or a part, 


x, © Rn ©®2 > O» 5 -- -=« 7. S I 7” 7. SS ik oe Oo Oo. 


FI mon 


Every caſe that has determined a conveyance by a trader of 


by. way of colour, will not mend it. But the caſe in the Com- 
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place, it is ſtated to have been, « expreſsly in contemplation d 
4 that bankruptcy, which was certain; for the bankrupt hal 
© previouſly concerted that a commiſſion of bankruptcy ſhoull 
e be taken put againſt him, knowing he could not ſtand: 
and one of the creditors, with whom this was planned, ſaid, i 
the trial, „“ he himſelf would have got a preference too, i 
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itſelf an act of bankruptcy. And no doubt, in that caſe, which 
was a bill of ſale, if it was fraudulent at all, it muſt likewiſe be 
not a deed, is in itſelf an act of bankruptcy. But then ſuch; 


done with no other view whatſoever but to defeat the equaliy 


in tottering eircumſtances; and the defendant on the iſt Auguf, 
1772, lent him 1,000 J. on his bond. It is therefore highly 


fraudulent contrivance, with no other view whatſoever but u 


agreed that a particular perſon ſhould be the petitioning et 
ditor. When he returned to Salj/bury, he continued in the ſame 


once reſolved to break on the Friday, but he recollected after 
wards, that it ſhould not be until the next day: And for th 
evident reaſon ; if he had broken on the Friday, he would hat 


do to get the goods delivered to his friend on the Friday, Hos 


mon Pleas * went further than any former caſe ; for there, the 
conveyance of a 7hird part of the bankrupt's effects only, and x 
fair tranſaction with the party, was held to be fraudulent and 
void as againſt the reſt of the creditors ; and being by deed, was ig 


an act of bankruptey. That caſe was well and fully conſiderel. 
But I am of opinion that no fraudulent tranſaction, which i 


tranſaction is void. Where a ſale of goods is fraudulent, an{ 


of the bankrupt laws, it is void on account of ſuch intended 
fraud. I will take to be true, in this caſe, what Mr. Peckhan 


has ſaid, that the defendant is moſt probably a meritorious cre 
ditor z for the bankrupt, juſt after the failure of Fordyce, vn 


probable to have been a friendly act on the part of the defendant 
But ſtill, that will not warrant the tranſaction on the part of the 
bankrupt, if it is a fraud on the bankrupt laws. Nothing could 
be more meritorious than the caſe of Fi/ſhar + the creditor, in 
the queſtion which aroſe upon Fordyce's bankruptcy. And 
therefore, the court was ſorry to determine againſt him; but the 
law muſt prevail for the fake of example. N 


Now, let us ſee, whether the tranſaction in this caſe is a men 


defeat the conſequences of a certain bankruptcy. In the fk 


« he thought by law he could have done ſo.” Further, it ws 


rottering ſituation, and told his clerk he muſt break; he hat 


become bankrupt too ſoon ; for it was as much as ever he could 


| does 
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does this caſe ſtand chen ? Was there any application on the 


part of the creditor? Was the money become due ? Did the 
creditor demand payment? Did he threaten ˖ proceſs if the bank- 
rupt did not pay? Not one of theſe circumſtances appear. On the 
contrary, the whole was tranſaQed behind the back of the 
creditor ; and, without any previous communication, without 
any previous tranſaction or ſtipulation, a bill of parcels is made 
out, which bears date on the 22d of September, but was not de- 
livered until the 24th. 'The next thing is, it purports to be a 
bill of ſale of goods at particular prices. That is not true. No 
prices were agreed on: The defeadant knew nothing of the 
matter. This bill of parcels is delivered to the defendant upon 
the 24th. With what view? It muſt be to apprize the de- 
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fendant that he meant to ſecure him. Again, there is no re- 
ceipt on the bond. It is impoſſible to conſider this as a ſale; 


it muſt be a ſecurity; a plank to ſave : the goods are to a much 
larger amount than the principal and intereſt due on the bond. 
There is nothing that carries the face of a ſale upon it; no 
receipt, no tranſaction, no acknowledgment in diſcharge of the 
bond, no account, The whole is a ſecret clandeſtine contrivance, 
with no other view.or intention than to give a preference, and 
to defeat the conſequences of a certain bankruptcy, though it 
purports to be a hond fide ſale. 4 

Another exceſſively ſtrong circumſtance is, that the 4 
never bought, or dealt in, this kind of goods; and moreover, 
they were, at the time, in the hands of the bankrupt's agent. 

There is a fundamental diſtinction between an act like this, 
and one done in the common courſe of buſineſs. The ſtatutes have 
relation back only to the act of bankruptcy. And I conſider 
here, that there is no act of bankruptcy till the 26th. If, 
in a fair courſe of buſineſs, a man pays a creditor who comes to 
be paid, notwithſtanding the debtor's knowledge of his own 
affairs, or his intention to break; yet, being a fair tranſaction 
in the courſe of buſineſs, the payment is good; for the pre- 
ference is there got conſequentially, not by deſign: It is not 
the objecr but the preference is obtained, in conſequence of 


the payment being made at that time. 


Suppoſe a creditor preſſes his debtor for payment, and the 
debtor makes a mortgage of his goods, and delivers poſſeſſon 
that is, and, at any time, may be, a tranſaction in the common 


courſe of buſineſs, without the creditor's knowing there is 
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mint. But, in the preſent caſe, there is not a ſingle thing bur 
what is a ſtep towards fraud, and a proof of an intended pre: 
ference : And to ſupport it, would be to overturn the whole 
ſyſtem of the bankrupt laws. I he preſent therefore, is x 


_ Fraudulent ſale upon all the other creditors, and all the law 


concerning bankrupts. 
The preſent determination will not affect the cafe of a fair 


egg of goods delivered, ariſing out of a tranſaQion in the 


common courſe of buſineſs, It will only affect caſes, where 
there is no object but that of defeating the bankrupt laws, and 
committing a fraud on All the other creditors. 

- AsToN Juſtice, Nothing but a number of authorities cited to 


7 throw a clayd over the queſtion, can make one loſe Gght of the 


fraud in this caſe. It is a mere contrivance betwixt the creditor 
and debtor, It has been contended to be a payment; but it is 
clearly rio payment, nor ſale. It was a ſudden thought to make 
out a bill of ſale in form; but, there is no truth in it. The 
hankrupt had ordered goods to the amount of 600 J. to be 
delivered in the ſame way, which would have amounted to 
more than principal and intereſt upon the bond. If the bank- 
rupt had paid what was due on the bond in bank-notes or 
money, and had taken up the bond, I think there might 
be an argument in that caſe, as to the fairneſs, of the pay- 
ment. But this was done without demand; not in a com- 
mon courſe of dealing ; and the bond was left in the hands 
of the creditor, without any receipt taken upon it. I do not 
know where ſuch. a preference as this is to ſtop. There is 
no caſe which fays, a preference ſhall be confined to a ſingle 
creditor. If a trader may prefer one, he may prefer more. 


The preſent tranſaction is not in itſelf an act of bankrupt- 


ey; but not being a payment in the regular and common 


Courſe of dealing and buſineſs, it is a fraudulent tranſaction, 


and therefore, void with reſpect to the other creditors. 
Mr. Juſtice Y/illes and Mr. Juſtice Lab were of the ſame 
opinion. 


Per cur. Poftira be delivered to the plaintiff. 
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Rien, Executor, verſus Cox et al. 


SSUMPSIT, for goods ſold and delivered by the plain- 
tiff's teſtator to the defendants ; alſo, for work and labour 
done, materials found, and on an account ſtated. Plea :; The 
general iſſue. The cauſe came on to be tried at the Sittings after 


A 


% 
* 


fell, when the jury found a verdict for the plaintiff, damages 
51. 85. 3d. coſts 40 5. ſubject to the opinion of the court upon 
the following caſe :——That Thomas Rich, the elder, and Jo- 
mas Rich, the younger, being rope-makers, did, on the 21ſt of 
November 1772, ſupply the ſhip Henry and Thomas, with 
cables, to the value of 5 J. 8s. 3 d. by the order of Thomas 
Harwood, the captain; and made Harwood, and the owners of 
the ſhip (the defendants), debtors in the uſual manner, with- 
out naming the owners, or knowing particularly who they 
were. The ſhip Henry and Thomas was let by the de- 
ſendants to . Harwood upon. certain articles, in which it was 
mutually covenanted between them as follows: 1ſt, The owners 
covenanted with Har wood, that, on his performance of the cove- 
nants ſtipulated on his part, he ſhould have the ſole management 
of the ſhip, and employ her for his own ſole benefit and advantage» 
for the ſpace of eleven years, if he ſhould ſo long liye, and the 
ſhip ſhould not be loſt. The covenants, on the part of Harwoed, 
were, to pay a yearly rent of 36 J. per annum, at ſtated periods: 
That he would at all times, at his own cet and charge, repair, 
maintain and keep the veſſel, and her tackle, rigging, &c. in 
good and ſufficient repair: That he would not do or omit any 
thing, which might ſubject her to be talen, ſeized, or forfeited : 
with a proviſo, that in caſe the ſaid rent ſhould be in arrear for 


payment; or in caſe Harwood ſhould die, or ſhould not in all 
things fulfil and keep all and fingular the ſaid covenants, &c. then, 
it ſhould be lawful for the owners to take poſſeſſion of the ſhip. — 
The caſe then ſtated, that neither the plaintiff's teſtator, nor his 
partner, had any notice of this contraCt at the time they fur- 
niſned Harwood the captain, with the goods.—The queſtion 
was, Whether the defendants were liable to this debt? If the 
court ſhould be of opinion that the defendants were liable, then 
the verdict was to be entered up for the plaintiff, with damages 
5 85. 3 d. and coſts 40 5, But if the court ſhould be of opi- 

nion 


Fafter Term 1777, at Guildhall, London, before Lord Mans- s 


1777. 


— — — 


Same day. 


Though the 
maſter of a 
veiſel, be 


alſo Ie ot + 


it, by agree- 
ment with 
caun- 
fora 
term of years, 
under cove- 
nants on 
their part, 
that he ſhall 
have the ſole 
management 
of the ſhip, 
and employ 
her for his 
own ſole be- 
refit, &C. 
and on his 
part, that he 
ſhall repair 
her at his 
own ſole coff 
and charge, 
Sc. the 


owner $ 

ſtill liable 
for neceſſaries 
furniſhed 
tor the ſhip 
by order of 
the maſter, 
tho* without 
their knows 
ledge, or 
without 
their being 
known to 
the perſon 
who ſup- 
plied them. 


the ſpace of twenty-one days after any of the days appointed for 
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nion Fat the defendants were not liable, then a nega Was to 


be entered. ela . 


Mr. Boxer for the plaintiff, inſiſted, that under the circun. 


Cox & 4 ſtances of this caſe the defendants were clearly liable. That the 


maſter of a veſſel, from the nature of his employment, is in. 
tryſted with more powers to contract for his owners, than 200 
other perſon, who, like him, comes under the denomination of 
ſervant. He may pawn the ſhip for neceſſaries: And his gene. 
Tal authority is ſuch, that, in caſe of neceſſity, he may do even 
| thing which the owners themſelves could, if they were pes 
ſonally preſent, In conſequence of this authority, he gains cred 
wherever he goes: And perſons in trade, though totally un- 
quainted with the real owners, truſt him upon the viſible pro 
perty of the ſhip itſelf. This is the general law and the cowk: 
of trade. The queſtion therefore is, Whether the contract be. 
' tween the maſter and the owners in this caſe, can make any dif. 
ference. Suppoſing it could, as between the maſter and owner, 
in reſpect of third perſons, it is merely fraudulent and void, H 
was proceeding to ſhew this, and to enforce it by arguments d 
inconvenience to trade, if the law were otherwiſe, when th: 
eourt called upon the counſel on the other ſide to go on. 

Mr. Peckham for the defendants, began by obſerving, tha 
though the matter in diſpute was very immaterial with reſpeQt 
the preſent parties, the general queſtion involved in it, was d 
the greateſt moment to the whole county of Eſer; it being 4 
moſt an univerſal cuſtom in that part of the kingdom, for perſon 
to rent ſhips for the purpoſe of letting them out to hire. H: 
ſaid the queſtion ſeemed to be, Whether the plaintiff was enti 
led to come upon the defendants, for the value of goods whit 
they had never ordered, and from which they could not poſlibl 
receive any benefit? Or, Whether he ought not rather to reſot 
to the maſter of the ſhip, who did contract for them; to who 
order the goods were delivered; who alone was to receive tht 
benefit of them; and to whom alone the credit could have bee: 
given, in as much as the owners were entirely unknown to the 
plaintiff? The principle upon which the law in general hols 
the owner of a ſhip to be concluded by, and liable for, the cu. 
tra of the maſter is, that the maſter is conſidered merely as 1 
fervant of the owner without any property in the ſhip itſell 
Molloy de jure Marit. 228. * At common law the maſter of 1 
«4 ſhip has no property, general or ſpecial, by being conſtituted 
* maſter,” But the ſame author, page 224. Heck. 10. 2 
N «6 


* 


to 
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If a maſter take up money to mend or victual the ſhip, when 


ci there is no occaſron 3 though, generally the owners ſhall anſwer - 


« the fact of the maſter, yet here, they ſhall ut, but only the 
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i maſters, For it is but reaſonable, that the perſon advancing his C . 


money ſtwuld take care that he lends it upon ſuch an occaſion, 


5 as that the maſter's act ſhall bind the owner.” Here then, it 

was incumbent upon the plaintiff, to ſee whether this was ſuch 
an occaſion as ought to make the maſter's act binding upon the 
owners. And if he had done ſo, he would upon enquiry have 
found, that the maſter in this caſe, was both maſter and owner. 
Indeed, it was almoſt impoſſible for him not to have known, that 
it is the uniform cuſtom in this country for the maſters to be 
leflees of their ſhips; and to exerciſe an excluſive right over the 
reſſel during the whole term, without the leaſt interference, in- 
terruption, or direction from. the owners whatever. As all the 
caſes, which hold the owner to be liable for the act of the maſter, 
go expreſsly upon the ground of the maſter being merely a ſer- 
rant placed by the owner; the neceſſary inference in this caſe is, 
that being in the nature of awner, as well as maſter, he alone is 
liable. Malyne, Lex Mercator. 102. In Morſe v. Slue, 1 Med. 
$5. 2 Lev. 69g. S. C. it was adjudged againſt the owners, be- 
cauſe they received the freight, and the maſter acted merely as 
their ſervant. In this caſe Harwood alone received the freight, 
In Ben v. Sandford, 3 Mod. 321. 1 Show. 29, 103. S. C. 
Part owners, not privy to the contract of the maſter, were held 
liable, „ þecauſe they took upon themſelves the fitting out of 
the ſhip;” and per Holt, C. J. © they are chargeable as em- 


« ploying, and having the benefit of the voyage; not by reaſon 


* of their intergſt, becauſe ſome may diſagree.” But here, the 
owners, during the term, can neither take upon themſelves the 
charge of the ſhip, nor the fitting her out; they cannot meddle 
with her without ſubjeQing themſelves to an action of treſpaſs; 
they are to have no benefit from the freight or profits of the 
voyage; nor have even an intereſt in her till after the expiration 
of the term. What diſtinction then can there be, between the 
leſſee of a ſhip, and a leſſee of a houſe ; or the caſe of a perſon 
who lets a coach to hire for a twelvemonth ? Neither the lanc- 


lord nor owner, in ſuch a caſe, is liable for the repairs to be done 


by the leſſee, or the perſon hiring the coach. The great ground 
of diſtinction in this caſe is, that the maſter, during the term, is 
the owner ; he acts as ſuch in every reſpect, is univerſally known 
aud conſidered as the only perſon concerned in the conduct, 
care, 
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care, or management of the ſhip, and therefore ought alone to 


Z: be reſponſible. He concluded with praying that a nonſuit might 


Ricn 


be entered: But if the court had any doubt, deſired it might be 


ver 
Cor a ſpoken to again, as it was a queſtion of great importance, and 


counſel were attending to take notes, 

Lord MansFiELD.—I am very well ſatisfied that no addition 
can be made to the arguments urged on behalf of the defendants, 
'The ſpecial caſe was reſerved, not with a view to the particular 
matter in diſpute, or the parties now before-the court; - but, in 
conſideration of a general anxiety in the owners of ſhips em. 
ployed in this trade, to know how far they are by law liable for 
the acts of their reſpective leſſees. In that point of view, we 
have conſidered the caſe very particularly; and after the fulleſt 
deliberation we think it impoſſible to ſay, that the plaintiff i 
not entitled. to recover. Whoever ſupplies a ſhip with neceſ. 
faries, has a zreble ſecurity. 1. The perſon of the maſter. 2. The 
ſpecific ſhip. 3. The perſonal ſecurity of the owners, whether 
they know of the ſupply or not. —1. The maſter is perſonal) 
able, as making the contract. 2. The owners are liable is 
conſequence of the maſterꝰ's act, becauſe they chooſe him: They 
run the riſk, and they ſay, whom they will traſt with the appoint 


ment and office of maſter. Suppoſe, the owners in this caſe had 


delivered the value of the goods in queſtion in ſpecie to the ma- 
ter, with direQions for him to pay it over to the creditors, and 
the maſter had embezzled the money; it would have been no 
concern of the creditors: For they truſt ſpecifically to the ſoy, 
and generally to the owners. In this caſe, the defendants are the 
owners; and there happens, to be a private agreement between 


| them and the maſter, by which he is to have the ſole conduct 


and management of the ſhip, and to keep her in repair, &. 
But, how does that affect the creditors, who, it is expreſsly ſtated 
were total ſtrangers to the tranſaction? And that is an anſwer to 


the obſervation, that the plaintiff muſt have known the real 


ſituation of the maſter in this caſe, from the general uſage and 


_ cuſtom of the country in that reſpect. To be ſure, if it appear- 


ed that a tradefman had notice of ſuch a contract, and, in con- 


ſequence of it, gave credit to the captain individually as the fe- 


ſponſible perſon, particular circumſtances of that ſort might afford 
a ground to ſay, he meant to abſolve the owners, and to look 


- "ſingly to the perſonal ſecurity of the maſter. But here it is 


ſtated, that the plaintiff had no notice whatever of the contract. 
The owners themſclves are aware of their being liable at the 


time, 
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time. They chuſe x maſter to whom they agree. to let the ſhip, 1777. 
and truſt for their ſecurity to the covenants which they oblige ——— 
him to enter into. Theſe covenants are, that he ſhall keep the 
ſhip in repair, and deliver her up at the end of the term, in as Coz «+ 
condition, as when delivered to him. This is not all: for 

they indemnify themſelves againſt the private debts of the maſ- 
ter; and againſt his being taken in execution: For, if he does 
no perform all and every the covenants in the agreement (ex- 
cept in caſe of the loſs of the ſhip), the conſequence, beſides 
their remedy againſt him upon. the covenant, is, that the con- 
tract and agreement is to be abſolutely at an end, and they are to 
take poſſeſſion of the ſhip. +a 

Suppoſe the ſhip had been impounded in the Admiralty Court, 
and that had happened at the end of the term; or, ſuppoſe the 
captain had then broken a covenant which had putan end to the 
agreement, the defendants could never have taken the ſhip out of 
the court, without paying the debt for which the ſhip was im- 
pounded, We are all of opinion therefore, that under theſe cir- 
cumſtances there is no colour to ſay that the creditors ſhould be 
ſtript of the general Ay they are by law entitled to againſt 
the owners, 


Per cur. Poſtea to be delivered to the plaintiff. 


Caeves verſus DURDEN et al. * Seturday, 
June 14th, 


18 was an action of treſpaſs brought by the plaintiff a perſon 
againſt the defendants, for breaking into his houſe and cn commit 


but one of- 
taking away his goods and converting them to his own uſe: To — 


this the general iſſue was pleaded, and the cauſe came on to be — 
tried at Weftminfler, before Lord Mansfield, at the Sittings after « exerciſing 


« bis erdi- 


Eafter Term 1777 1 when 2 verdi was found for the plaintiff, « ry cal- 
for three ſeveral ſums of five fhillings each, and coſts 405. ſub- « ling en @ 


80 — 


ject to the opinion of the court upon the following caſe :— contrary to 
« That the plainti was convicted of ſelling /mal! bot loves of G fat 29 


Car. 2. c. 7. 


« bread, the ſame not being any work of charity, on the ſame — BY 


day (being Sunday)” by four ſeparate convictions, which were peace pro- 


a follow: miner to wit. Be it remembered, That on veedte con- 


vict him in 


the toth of November, 1776, Peter Crepps, of, &c, baker and me — 
« {alter of bread, is lawfully convicted before me Jonathan Dur- for the ſome 
den, one of his Majeſty's Juſtices of the Peace for the faid city a deg 


ceſs of 
«& and _ of Weftmin/ter, for unlawfully doing and exercilipg joriſciQion 


for Wich 
an action will lie, ere the conviOions are quatied. 


6 certain 
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1777: certain worldly labour, buſineſs, and work of his ordinary cab. 
ung of a baker in the pariſh aforeſaid, by ſelling of ſmall hot 
e © loaves of bread, commonly called rolls, the ſame not being any 
| Donpan, ic work of neceſſity or charity, on the ſaid 10th of November, being 
| 4 the Lord's day, commonly called Sunday, contrary to the ſtatute 
« in that caſe made and provided; for which offence, T the ſaid 

& Jonathan Durden, have adjudged, and do hereby adjudge, the 

/ « faid Peter Crepps to have forfeited the ſum of five ſhillings?” 
The three other convictions were verbatim the ſame, without 
any variation. © The caſe then proceeded to ſtate, that the de. 
fendant Durden iſſued the four warrants, afterwards ſtated, to 
the other defendants, who by virtue of thoſe warrants levied the 
four penalties of five ſhillings each, and the expences. The firſt 
of theſe four warrants ran thus: Weſtminſter to wit. To the 
conſtables of S/. James in the city and liberty of Weſtminſter, 
Whereas information has been made before me Jonathan Dur- 
den, one of his Majeſty's juſtices of the peace for the city and 
liberty of Weſftmin/ter, that Peter Crepps, baker, of, &c. did on 
the 1oth day of November 1776, being the Lord's day, com. 
monly called Sunday, exerciſe his trade and ordinary calling of 

a baker, by ſelling hot loaves of bread, contrary to the ſtatute 

in that caſe made and provided; and whereas, the ſaid Peter 
Crepps has been duly ſummoned to appear before me, to anſwer 

to the ſaid information; but has contemptuouſly refuſed to ap- 

pear to anſwer the contents thereof; and whereas, upon full er- 
amination, and upon the oath of J. H. the faid Peter Crepps 

was lawfully convicted before me, of the offerice aforeſaid, 
whereby he has incurred the penalty of five ſhillings purſuant to 

the ſtatute in that caſe made and provided, therefore; c. c. 

The words of the other three warrants were verbatim the ſame. 

The firſt queſtion reſerved was, Whether in this action, and 

before the convictions were quaſhed, an objection could be made 

to their Jegality ? If no objection could be made, then a nonſuit was 

to be entered. But in caſe an objeQion to their legality might be 

made, then the queſtion was, Whether the levy under the three 

laſt warrants could be juſtified ? If not juſtifiable, a verdict was 

| to be entered for the plaintiff, with 15 s. damages, and 40 8. coſts; 
. if juſtifiable, then a verdict was to be entered for the defendants. 


wherever a oonviction is in itſelf clearly bad, it is open to the 
party to take objection to it in an action againſt the juſtice ; and 
it is no anſwer on his part to ſay, that thg conviction is not 
| quaſhed, 


Mr. Buller for the plaintiff, as to the firſt point, inſiſted, that 
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quaſtied, or in force z becauſe it is incumbent upon him to ſhew 
the regularity of his own proceedings. That there were ſeveral 
caſes to this purpoſe; and though they were decifions at ni 


vine, they ought to have conſiderable weight in this caſe. The 
firſt he ſhould mention, was Hill v. Bateman, 1 Str. 711; not 
for the principal matter adjudged, but becauſe it was agreed on 

all hands, in that caſe, as a ſettled point, * that in all actions 

« againſt juſtices of peace, they muſt ſhew- the regularity of. 
« their proceedings.” He added, that he had a manuſcript note 

of the ſame caſe, to the ſame purport. In a caſe of Moult v. 

Jennings, coram Eyre C. J. upon treſpaſs and falſe impriſon- 
ment againſt the defendant, and the general iſſue pleaded, it ap- 
peared, that the plaintiff had been convicted of ſwearing; and 
Eyre ſaid, if the nature of the oaths had not been ſpecified in 
the conviction, ſo that they might appear to the court, the con- 
rittion would have been void. In Stanbury v. Bolt, coram For- 
teſcue, J. Trin. 11 Geo. 1. upon treſpaſs for taking a braſs pan, 
and falſe impriſonment, it did not appear that the plaintiff had 
been ſummoned ; and the conviction was adjudged void for that 
reaſon only.—-In Cole's caſe, Sir William Jones 170. it was held 
by the- whole court, that if a juſtice does not purſue the 
form preſcribed by the ſtatute, the party need not. bring error, 
* but all is void, and coram non fudice. There are other autho- 
rities in which it has been held, that an action will lie, even 
though the conviction is good in point of form, if it is not ſup. 
potted by the truth and juſtice of the caſe. There was one 
in Shropſhire before Gould Juſtice ; where the plaintiff had been 
convicted upon the game laws, and the conviction itſelf good 
in point of form: But the party was not in truth an object of the 
game laws; whereupon Gould directed the jury to find for the 
plaintiff, which they accordingly did. There was another caſe in 
Lancaſhire, before Mr. Juſtice Gould, to the ſame effect. In cri- 


form, is no protection to the juſtice z and if not, why ſhould it 
beſo in a civil action? If he convict illegally, he ought not to be 
ſheltered, and an action is the only mode of redreſs to the party 
injured. But, if the formality of the conviction is to be an anſwer 
to the action, the party injured would be without redreſs, where 
he would be moſt entitled to it; becauſe the caution of the 
jultice to be correct in form, would increaſe in proportion to 
bis intention to act illegally. In Bruck/eſbury v. Smith, 2 Bur. 

3 656, 


verſus 


priuc, yet, as they were uniform in laying down the fame doc- DPvzvzx. 


minal caſes, it is clear, that the conviction being good in point of 
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656. every aft previous to the eon ictlon i 18 {et out, as well as the 


——— conviction itſelf, If this caſe had happened before the ty, 


Drees 
ver ſus 


7 Face 1. . 5. which enables juſtices of peace to plead the 


Dunonx. general ifſue, and to give the ſpecial matter in evidence, the d. 


ſendant muſt have ſpecially ſet forth every ſtage of the proceti. 
ings upon the record, and the omiſſion of any one fact would 


have been fatal: or, if upon the face of the record it had . 
peared the conviction was illegal, it would have been a gol 


cauſe of demurrer. Since the ſtatute, his defence muſt be equly 
good in evidence: for the ſtatute does not vary the law); it on 
meant to eaſe the juſtice from the difficulty and riſk of ſpeci 
pleading. Even in cafes where the legiſlature gives a ſummm 
form of conviction, and where no ſummons is neceſſary, the 


- juſtices muſt purſue the form preſcribed, or it will be fatal. 


Secondly, upon the merits : The words of the ſtat. 29 Car. 2 
c. 7. are, that no tradeſman or other perſon ſhall do a 
« exerciſe any worldly labour, buſineſs, or work of their d. 
« dinary calling on the Lord's day, works of neceſſity and 
« charity only excepted.” In Rex v. Cox, 2 Bur. 786. the 
court heſd © that baking puddings and pies was within the er. 


„ ception;” and if ſo, why ſhould not the baking rolls be 


ſo too? But what is deciſive is, that the ſtatute 29 Car. 1 
c. 7. gives no ſummary form of conviction; whereas, the con 
victions produced barely ſtate. that the plaintiff was convidte, 
without any information, ſummons, appearance, or evidence 
being ſtated. In point of form therefore, all four are bad. 
Laſily, ſuppoſing they were good in form, the three laſt are an 
exceſr of the juſtice's juriſdiction: for the offence created by the 
ſtatate is, © exercifing his calling on the Lord's day. * It the 


|  Plaintif therefore had continued baking from morning till night, 


it would ſtill be but one offence. Here, there are four con- 
victions for one and the ſame offence ; conſequently, as t 
three, there is an exceſs of juriſdiction : and if fo, all is void 
and coram nom judice ;-and an action will lie, not only againlt 
the juſtice, but likewiſe againſt the officers. To this point he 
cited Hardres 484. and concluded by praying — for the 


plaintiff. 


Mr. T. Cowper contra, for the defendant, contended, 1, That 
by the bare production of the conviction at the trial, the cauſe 
was at an end, and the court eſtopped from any further en- 
quiry. I hat it was the general apprehenſion and prevailing op- 
uiou of che proſe ſſion, founded. in conſtant practice, that a cos 
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viction, in a matter of which the juſtice had juriſdiction, muſt 
be removed by certiorari and quaſhed, before it can be queſtioned 
at niſi prive. If he has no juriſdiction, no doubt but all is 


ram non judice, and void; But here, the juſtice had juriſ- Doxbzx. 


dition ; and if ſo, with deference to the opinion of Mr. Juſtice 
Gold, in the cauſe tried before him in Shropſhire, the convic- 
tion, as to the matter of fa contained in it, is conclufive in fayour 
of the juſtice in an action, though it is not ſo in an informa- 
tion, If it were not, inſtead of the miſchief to be apprehended 
from the oppreſſion of the juſtice, no one would act in the com- 
miſſion. 2. As to the objections which have been taken to the 
convitions in point of form, he ſaid, it would be time enough 
to anſwer them, when the conviftions were removed and ſtood 
in the paper for argument. At preſent, it was ſufficient to ob- 
ſerve, that they continued as ſo many judgments on record, and, 


as ſuch, concluſive, till reverſed by appeal, or quaſhed by this 


court, He agreed the ſtat. 7 Fac. f. c. 5. did not vary the law: 


But infiſted, that before that ſtatute, it would have been a good 


plea for the defendant to have ſtated, that the plaintiff was con- 
victed, &c. as in this caſe; ani if the plaintiff had traverſed 
the conviction, the defendant, might have demurred. The ſole 
ground and object of taking away the certiorari in the ſeveral 
acts of parliament for that purpoſe, was to prevent vexatious ſuits 
againſt juſtices for mere informalities in their proceedings. But 
they ſtill remain liable to an information if they wilfully act 
wrong. This court has often lamented, when obliged to quaſh 


a conviction for want of form, becauſe it opens a door to an 


action. 


As to this being but one continued offence, it might be, that 
it was carried on at four different places; for there is evidence 
of four different acts, and the court will not preſume the con- 
trary againſt the juſtice. Bat, if the nature of the offence is 
ſuch, that it could only be committed once in the ſame day, till 
the plaintiff has no remedy while the convictions are in force, 
but by removing them into this court to be quaſhed for ille- 
gality. 

Lord Maxsrixt. b. May there not be this point, that the juſ- 
tice had no furiſdiction after convicting the plaintiff in the gj pe- 
nalty ? The act of parliament gives authority, to puniſh a man for 
exerciſing his ordinary calling on Sunday. The juſtice exerciſes his 
juriſdiction, by convicting him in the penalty for ſo doing. But 
then, he has proceeded to convict him for three other offences 
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on ihe: Tame day. ——Mr. Cowper. If he has done ſo, it is only 
a ground for quaſhing the convictions: But no priority 'appearg, 
to give legality to one in preference to the other. Lord Mani 


Düsex. Held. This potut you re in; that if the juſtice had no juril. 


” 


could be more than one penalty incurred, for exercifing a man; 


diction, it is open to enquiry in an action: Now, if there at 


Four convictions, for one and the ſame offence committed on an 


and the /ame day, thre of them mult neceſſarily be bad; and if 


ſo; it does not ſignify as to the merits of the action, which of 


the four is legal; or which illegal. 

Ido not remember that at che trial it was contended, that tle 
plaint{ would be entitled to recover if the convictions were it- 
— Or, that any objection was taken to their formality there. 
The ſingle queſtion intended to be tried was, Whether there 


ordinary calling on one and the ſame Sunday. As to that, there 
can be no doubt: The only doubt was, Whether that objeclion 
could be taken at the trial, before the convictions were qualhed, 
In the extent in which the argument upon that point has prc- 


_ egeded, it is a matter of conſiderable conſequence z and, as a 
general queſtion, I ſhould be glad to think of it. | 


Aston Juſtice.— The court will never grant an #1formatin, 
unleſs the conviction is quaſhed. | Rex v. Heber. 2 Str. 915, 
As to the general quellion before the court, ſuppoſe the juſtice 
were to convict for a ſingle offence, where no offence at all hal 
been committed; would not an action lie in that caſe ? If it 
would, why not in this, where there are four convictions tor one 
and the ſame offence? It ſeems to me, that the baking every 
roll might as well have been charged as a ſeparate cence, 

Cur. adv. wut 


Afterwards, on Wedneſday, June 18th in this term, Lord Man- 
field, after ſtating the cafe at large, delivered the unanimous 
opinion of the court as follows: Upon the trial of this caul;, 
no objection was made to the ſormality of the convictions: | 
doubt Whether they were read, aud for this xcaſon ; becauſe, by 
the ſtate I have of them, they appear different from the wat- 
rants: For the convictions take no notice of any ſummons, net 
of any informations, nor of any evidence upon oath given; 
though the tvarrants take notice of a ſummons, of the deſend- 
ant's not appearing to that ſummons, of an information laid, and 
evidence given upon oath. This objection would have gone t0 
all the four caſes equally; but, at the trial, no objection what: 
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warrant to be good, the three others were at exceſs of the juriſ- 
dition of the juſtice, and beyond it: For that on the true con- 
Aruftion of the ſtat. 29 Car. 21 c. 7. there can be but one of. 
fence, attended with one ſingle penalty, on the ſame day. 


In anſwer to this it was objected, on the part of the defend- 
ants, that u ſuch objeftion coulil be tiken to th: convictions 
till after they had been guaſoed in this court; and that if 4 
caſe were to be made with regard to that, it muſt be taken upon 
the queſtion; Whether, according to the true conſtruction and 
meaning of the act, the party could be guilty bf repeated of- 
ſerices on one and the ſame tay ? Therefore, the queſtions ſtated 
for the opinion of the court on the preſent caſe are, firſt, 
Whether in this action, and before the convictions were gua/h- 
& ed, an objectlon could be made to theit legality ? If the court 
t ſhould be of opinion no objection could be made, then a non- 


« made, then, 2dly, Whether the levy made under the three laſt 


« thet any objection can be made to the legality of the cohvic* 
© tions before they were quaſhed ?“ In order to ſee whether it 
tan, we will ſtate the objection: It is this; that here are three 
conyiclious of a Baker, for exerciſing his trade on one and the /amg 
thy ; he having been before convicted for exerciſing his ordinary 
calling on that identical day. If the att of parliament gives au- 
thority to levy but de penalty, there is an end of tlie queſtion, 
for there is no penalty at common law. On the cotiſtruftion of 


trade upon the Lord's day;” and hat, without any fractions of 
a day, hours, or minutes. It is but one entire offence, whether 
longer of ſhorter in point of duration; ſo, whether it conſiſt 


dj this offence is, five ſbillingt. There is no idea conveyed 
by the act itſelf, that, if a taylor ſews on the Lord's day, every 
ſtitch he takes is a ſeparate offence ; or, if a ſhoe- maker or car- 
penter work for different cuſtomers at different times on the ſame 
Sunday, that thoſe are ſo many ſeparate and diſtinct offences, 
There can be but one entire offence on one and the ſame day: 
And this is a much ſtronger caſe than that which has been al- 
luded to, of killing more hares than one on the ſame day: 


Q2 - the 


erer was made to the firſt conviction or warrant. But the obs 1777 
jection made was this; that, allowing the firſt conviction and 


a ſuit to be entered up: but, in caſe the objection might be 


4 watrarits could be juſtified ?” The fleſt queſtion is, “ Whe- 


the act of parliament, the offence is, © exerciſing his ordinary 


of one, or of a number of particular acts. The penalty inturred 


Killing a ſingle hare is an offence ; but the killing ten more on 
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2797 the ſame day will not multiply the offence, or the penalty 
— impoſed by the ſtatute for killing one. Here, repeated offenen 
2 arte not the object which the legiſlature had in view in makiy 
beben · the ſtatute: But ſingly, to puniſh a man for exerciſing i 
ordinary trade and calling on a Sunday. Upon this conſtructia 
the juſtice had no juriſdiction whatever in reſpect of the thre 
laſt convictions. How then can there be a doubt but that the, 
plaintiff might take this objection at the trial? 2dly. With te; 
gard to the form of the defence, though the ſtat. 7 Jac. 1, 
64 F. enables juſtices of peace to plead the general iſſue an 
give the ſpecial matter in evidence; in doing fo, it only allow 
them to give that in evidence, which they muſt before hat 
pleaded; and therefore, they mult ſtill juſtify. But what coul 
the juſtification have been in this caſe, if any had been attempt 
to be ſet up? It could only have been this: That becauſe th 
plaintiff had been convicted of one offence on that day, there 
fore the juſtice had convicted him in three other offences for the 
ſame act. By law that is no juſtification : It is i//egal on the far 
of it; and therefore, as was very rightly admitted by the counſ| 
for the defendant in the argument, if put upon the record h 
way of plea, would have been bad, and on demurrer muſt har 
been ſo adjudged. Moſt clearly then it was open to the plaintif 
upon the general iſſue, to take advantage of it at the trial. The 
queſtion does not turn upon niceties; upon a computation bot 
many hours diſtant the ſeveral bakings happened; or upon th 
fact of which conviction was prior in point of time; or tha 
for uncertainty in that reſpect, they ſhould all four be held bad: 
But it goes upon the ground, that the offence itſelf can be con- 
mitted only once in the ſame day. We are therefore all clea 
of opinion, that if there was no juriſdiQtion in the juſtice, the 
ſame might have appeared at the trial: Of courſe, we are d 
opinion, that this objection might have been made, and that tle 
objection itſelf, in point of law, is well-founded. 
Per Cur. Poſtea to be delivered to the plaintib 
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ity * 
cr * . 1777. 
ing Rex verſus BALME et al, _ 
hi . June 14th. 
lon fIIS was an indictment againſt the defendants, who were The power 
ree ſurveyors of the high-way for the townſhip of Bradford, sr, t. 


tices, under 
in the county of York, for diſebedience to an order of two juſtices the ſtat. 


made upon them purſuant to the ſtat. 13 Geo. 3. c. 78. intitled, , you oy 


« an aft to explain, amend, and reduce into one act of parlia- 4. 16. to 
, F 4 order AN v 
« ment, the ſeveral ſtatutes now in being for the amendment and .in to 


« preſervation of the public highways, &c.”—The 16th ſection Þ* widens, 


; $455 extends to 
of the ſtatute, empowers two juſtices, upon view, to order narrow roads re- 


an | 
ul highways to be widened and enlarged, The indie ment accord- 23232 
ted ingly ſtated, © that two juſtices did, upon view, make ſuch an and, upon 


« order, and that the defendants wilfully and conte mptuquſly — 


n. « negleQed and refuſed to obey it.“ The defendants pleaded, — — 
the that certain perſons particularly named in the plea, were bound either be 
ſa ratione tenure to repair the ſaid highway, and had always uſed — 
iſe and been accuſtomed to repair it; and that, inaſmuch as the ſummarily 
by inhabitants of the townſhip of Bradford, at the-time of making | once 
2” the ſaid order, were not, nor are liable to repair the ſaid highway, d indict- 
of or any part of it, the ſaid order was, and is void, and of no effect. Went. 

he Tothis, there was a demurrer, and joinder in demurrer. 


Mr. Mood pro rege, ſtated the queſtion to be, whether the 
ſtat. 13 Geo. 3. c. 78. empowers juſtices to widen roads repair- 
able by private perſons ratione tenure; and he contended it 
did. That the words of the 16th ſection, by which this power 
s particularly given, were general; © that if it ſhall appear upon 
« view of two or more juſtices, &c. that the ground or foil 
« of any hightway between the fences thereof is not of ſufficient 
« breadth, they may order it to be widened and enlarged, or 
* diverted and turned: Conſequently it muſt extend to roads 
repairable ratione tenure as well as to other highways. But, by 
ſeQtion 23. it is quite clear; for that expreſsly provides © that 
* the juſtices, upon information by the ſurveyor, that any 
* highway liable to be repaieed ratione tenure is out of repair, 
may order it to be repaired within a limited time, &c.” 
They have clearly therefore a juriſdiction over ſuch roads, and 
the act was meant to extend to them. But if the court ſhould 
entertain a doubt upon the conſtruction of this act, the ſtat. 
13 eo. 3. c. 84. (the general turnpike act) has, by reference to 
inc ſtat, 13 Geo, 3+ c. 78, ſhewn what the powers of the juſtices 


by 


CY 
232 
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by that ſtatute are. For in ſect. 62. after reciting, that * wherey 


many perſons are liable by tenure, c, to xyepair certain high. 


Rex 
verſus 
Darn. 


44 tenure, or otherwiſe, ought to repair or contribute thereto, &.. 


1 


"6 tolls, Sc. And in the next ſection (63.) reciting, that *wherey 


60 ways which have become turnpike roads, and therefore ar: 
& liable to additional expence in repairing them” it provides, «thy 
« the truſtees ſhall contribute towards the expence out of the 


c parts of highways, c. have beendivertedby legal authority, al 


« doubts haye ariſen, or may ariſe, whether the inhabitants dt 


60 any pariſh liable to repair the old highway by ſtatute duy, 


to obviate ſuch doubts, it enacts, © that ſuch perſons ſhall be 


2 liable to repair ſo much of the new highway as ſhall be equi 


& to the burthen of the old, Ge.“ This is deci Uh ve 3 for though 
this latter ſtatute docs not uſe the words quiden . enlargi 
yet the ſeAion of the ſtat. 13 Geo. 3. c. 78. to which it refers i 
reſpect of the power of diyerting roads, is the very ſection which 
'empovers the juſtices to widen and enlarge roads that are tu 


narrow. It would be too much therefore to ſuppoſe, that th 


legiſlature meant to give the juſtices a power in the one cal, 
and to reſtrain them from interfering in the other. He prayed 


judgment therefore for the crown. 


Mr. Chamb re contra, for the defendant, contended, that the pn 
viſions of the ſtat. 13 Ges. 3. c. 78. relative to the widening 
narrow bighways, did not extend to roads repairable by privat 
perſons ratione tenure. 1ſt, The words of ſect. 15. are confined 
to caſcs where © the ground between the fences will admit d 
te the width directed by the ſtatute; and where the road leadsu 
d a market-town.” Sect. 16. makes no mention of roads repai 
able ratione tenure : And as to ſect. 33. it prevides only for the 
repair of ſuch roads, but ſays nothing of their being widened. 
There is not a word therefore in the act which relates to i. 
With reſpect to the clauſes that have been cited from the {it 
13 Geo. 3. e. 84. they relate only to turnpike roads, the dite: 


tion and management of which is veſted in truſtees, and ſpecid 


powers are given them ſor that purpole. The juſtices have 70 
Juriſdiction in ſuch cafes. But 2dly, Suppoſing they hat; 
there is a particular proviſion by the ſtat. 13 Geo. 3. c. 78. ſet. 5% 
impoſing a fine not excecding 5 J. nor leſs than 105. in cal 
where no Particular pe na ty is before impoſed : And no part 
cular penalty is impoſed in this cafe. Therefore this proviſo 
ought to have been purſued, and not the remedy by indi- 
ment. 
he | © Lord 


1 | 
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Lord MansFIELD—As to the mode of proſecution, diſobeying 
an order of juſtices is a common law e and therefore 
puniſhable by indictment. 

The next queſtion is, Whether the order of juſtices is legal ? 
It would be a itrange conſtruction of the ſtatute, if it were not. 
By the general turnpike act 13 Geo. 3. c. 84. ſe. 63, if a per- 
ſon is liable to repair a road ratione tenure, and the road is di- 


verted under the ſtat. 13 Geo. 3. c. 78. ect. 16, ſuch perſon is to 


contribute towards the repair of it when diverted, in equal pro- 
portion to what he was liable to before. Now the very ſame 


48. (16.) that empowers the juſtices to divert or turn an old 


road, gives them likewiſe a power of widening ſuch as are too 
narrow: It would be monſtrous therefore to ſay, that when the 
legiſlature was directing that perſons, liable raticne tenure to 
repair roads diverted, ſhould contribute in the ſame proportion 
as formerly, they did not mean they ſhould contribute towards 
widening ſuch as required widening. . 

AsTox Juſtice. —I am of the ſame opinion. The 15th ſection 
of the ſtat. 18 Geo. 3. c. 78. is compulſory upon the ſurveyors © to 
« make every public cartway leading to any market town, twenty 
« feet wide, Cc. if the ground between the fences will admit of 
« it.“ Can there be a doubt then, if ſuch road were repairable 
ratione tenure, that the perſon liable before, would be ſtill liable 
in the proportion he formerly was? The next clauſe (ſect. 16.) is 
not confined to a road leading to a market town, but is general; 
« if any highway, c.“ Theſe words are clearly large enough 
to include a roads. As to the mode of proſecution, there is 
no doubt but the juſtices may proceed ſummarily under the act 
if they think proper : But they may eleQ to proſecute at com- 
mon law; for diſobedience to an order of juſtices is an offence 
at common law. The penalty given by the ſtatute is only ac- 
cumulative. — he cited Rex v. Robinſon, 2 Bur. 7199. 


Per Cur. * pro * 
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18 George III. B. R. 1777. 
. Avans verſus Avans et al. 


Nov. Iith. 


| Tus was a caſe out of Chancery for the opinion of this 


court, ſtating in ſubſtance as follows : That Francis Free- 
man died inteſtate before the year 1738, leaving two daughters, 
his only children and coheirs at law, viz. Frances, afterwards 


the wife of Shute Adams, and Catherine, the wiſe of Sir-Oneſipho- 


rus Paul, and ſeiſed in fee of the eſtate in queſtion, and of 
other real eſtates. 


1758, November 3.— By indenture between the faid Sir One- 


 fiphorus Paul and Catherine his wife, and Shute Adams and Fran- 


cer his wife, of the one part, avd Joſeph Bliſet and John Taylor 


of the other part, the ſaid Sir One/phorus Paul and Shute Adams 


did covenant, that they and their ſaid wives ſhould levy three or 
more fines (and which were accordingly levied) of all the ſaid 
eſtates to the following uſes ; (that is to ſay) . As to one undivid- 
« ed moiety to the ue of ſuch perſon or perſons, for ſuch eſtate or 


2000 eſtates, and for ſuch uſes as the ſaid Sir Oneſiphorus Paul and 


« Catherine his wife ſhould by any deed or writing jointly limit 
& or appoint ; and in default of appointment, to particular uſes 
&« therein mentioned. And as to the,other half part, to the uſe 
« of ſuch perſon or perſons, for ſuch ęſtate or eſtates, as the ſaid 
%% Shute Adams or Frances his wife, by any deed or writing to be 
ic by them yointly executed in the preſence of two witneſſes, ſhould 
« from time to time direct and appoint ; and for want of ſuch di- 
tc rection and appointment, to the uſe of the ſaid Shute Adams for 
& Jife, remainder to ſaid Frances for life, remainder to Joſeph Bil. 
« ſet and John Taylor and their heirs for the life of the ſur- 
c vivor of Shute Adams and Frances his wife, in truſt to pre- 

6 ſerve 
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ſerve contingent remainders; remainder, to the uſe of ſuch 
« child or children, by the ſaid Shute Adams on the body of the ſaid 
« Frances begotten or to be begotten, and for ſuch gate or eſtates 
« as they ſhould jointly, or as the ſurvivor, in caſe of no joint ap- 
« pointment, ſhould by deed or writing, or as the ſurvivor ſhould 
« by will atteſted by three witneſſes, limit, direct, or appornt, 
« piye or deviſe the ſame ; and for, want of ſuch direction or 
« appointment, gift or deviſe, to the uſe, of the firſt: and every 
« other ſon of the ſaid Shute Adams and. Frances his wile, ſeverally 
and ſucceſſively in tail ; remainder, to all the daughters of the 
« ſaid Shute Adams and Frances his wife 1 in tail, as tenants in 
« common, Remainder, to ſuch perſon or perſons as the ſaid 
« Frances Adams, whether covert or ſole, by any deed or deeds, 
« ſhould releaſe, direct or appoint z and in default of ſuch ap- 
« pointment, to the right heirs of the ſaid Frances.” 

1758, November 2gth.—By deed poll under the hands and ſeals 
of Shute Adams and Frances his wife atteſted by two witnefles, 
reciting the ſaid firſt mentioned power of appointment in the 
deed of the 3d of November, 1758, the ſaid Shute Adams and 
Frances his wife did direct and appoint the ſaid undivided moiety 
of the ſaid eſtates and premiſes, to the uſe of the ſaid She Adams 


fer life, remainder to Frances his wife for life, remainder to 


Joſeph Bly Meet and Fohn Taylor and their heirs to ſupport con- 
tingent remainders, remainder to. the 2% of ſuch child or children 
of the ſaid Shute Adams on the body of the ſaid Frances begot- 
ten or to be begotten, and for ſuch eſtate or eſtates as they ſhould 
jiintly by deed or writing atteſted by two witneſſes, or as the 
ſurvivor in caſe of no joint appointment ſhould by deed atteſted 
by two witneſſes, or will atteſted by three witneſſes, gran re- 
leaſe, limit or appoint, give or deviſe the ſame : And in default 
of ſuch appointment, to all ſuch children living at the death of 
the ſurvivor of ſaid Shute Adams and Frances his wife, equal- 
ly as tenants in common in tail, with croſs remainders amongſt 
them; remainder, to the uſe of ſaid Shute Adams and Frances 
his wife, and the ſurvivor, and the heirs and aſſigns of the fur- 
vivor- for ever With a power in Shute Adams and Frances 
bis wife jointly by deed with two witneſſes, to revoke the above 
uſes, and to limit any other uſes by deed executed in the pre- 
lence of two witneſſes. And a power in the ſurvivor to join in 
a partition of the premiſes, or to ſell the ſaid undivided moiety, 
_— the money in other lands to be ſettled to the ſame 


1764, 


652 


1777. 


Abus 
verſus 
ADAMS. 


= — ——— — — 


3 
1777. 


 Avans ' 
verſus 
Abxns.. 


+ 


' M!CHAELMAS TERM 18 Grdnce III. B. P. 
Y 764, September. 24th. —Þy articles of agreement between Sir 
 Oneſiphorus Pau! and dame Catherine his wife, of the firſt part, 


and Shute Adonii bd Frances his wife, of the other part, rccit. 
ing as therein it was recited, it was agreed, and the ſaid Sir 


' Oneſiphorus Pau! and Catherine his wife, Shute Adams and Fran. 


cer his wife, did thereby ſeverally and reſpectively limit, order, 
direct and appbint, that all the premiſes in Clin and g. 
bury upon Trym ſhould be, and remain to, and for ſuch and tie 
like uſes, truſts, i intents and purpoſes as were mentioned with re. 
ſpect to them the ſaid Shute Adams and Frances his wife con. 
cerning their or the ſaid Frances's undivided moiety of the whole 
of Mr. Freemar?s eſtate, by the ſaid indenture dated the third day 


of November 1758, made between the ſaid Sir Onef, phorus Paul 


and his wife, and the ſaid Shute Adams and his wife, of the 
one part, and the ſaid Joſeph Bliſet and John Taylor ol the other 
part. And it was alſo agreed, that the other eſtates ſhould be 
limited, Sc. to the ſame uſes as were mentioned with reſpect to 
the ſaid Sit Ong phorus Paul and dame Catherine his wife, con- 
cerning their ſhare of the ſaid eſtates by the ſaid deed dated 
the 3d day of November 1758. And that a proper deed or deeds 


for dividing and allotting the ſaid eſtates, agreeable to the in- 


tention of the ſaid parties, ſhould be forthwith prepared and 
executed by the ſaid parties: neither of the deeds of 3d of M. 
vember and 29th of November 1758, was recited'in theſe articles 


or mentioned therein otherwiſe than as aforeſaid. 


1761, Oftber z20tbh— B indenture between Sir One/iphoru 
Paul ahd dame Catherine bis wife, and Shute Adams, Eſq ; and 
Frances his wife, of the one part, and Joſeph Bliſſt of the other 
part, reciting the indenture of the 3d of November, 1756, 
(but not the indenture of the 29th of November, x758,) and 


alſo reciting the ſaid diviGon of the premiſes -z One/phorus Paul 


and dame Catherine, in conſideration of fiye ſhillings paid by the 
ſaid Shute Adams and wife, and of five ſhillings paid by uſp 
Bliſet, by virtue of all powers in the ſaid indenture of the 3d cf 
November 1758, and of all other powers, did by conſe:1t, direc- 
tion and appointment of the ſaid Shute Adams and wife, limit, 
direct and appoint unto the ſaid 7%⁵ Blifet, his heirs and af 
ſigns, “ All the undivided moiety cf them the ſaid Onefphorw 
« Paul and dame Catherine his wife, of and in the eſtate at Clift 
« and Weſtbury upon Trym, zo hold unto the {aid Zo/eph Bhat 
„ his heirs and aſſiyns for ever, to the ſeveral % following 


« viz. To the uſe of ſuch perſon or perſons, and for ſuch eſtate! 
| 6& eſtates, 
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« eſtates, as the ſaid ute Adams and Frances his wife ſhould by 
« any deed or writing from time to time releaſe or appoint, and 
« in default of ſuch joint appointment, which was the caſe, to 
« the uſe of the ſaid Shute Adams for his life. Remainder to 
4. Frances his wife, for her liſe; remainder to Joſeph Bliſſet and 
e his heirs, to preſerve contingent remainders; remainder to 
« the uſe of ſuch child or children of the ſaid Shure Adams, be- 
« pntten or to be begorten on the body of the ſaid Frances his 
wife, and ſor ſuch eſtate or eſtates as they by deed or writing 
6 under both their hands and ſeals, or as the ſurvivor of them, 

« in caſe of no joint appointment, by deed or writing under 
60 « the hand and ſeal of ſuch ſurvivor atteſted by two witneſſes, 
«or as ſuch ſurvivor by will ſhould limit or appoint z z and if no 
« appointment, then to their firſt and other ſons in tail; re- 
« mainder to the daughters, as tenants in common in tail, with 
« croſs remainders; remainder to the uſe of ſuch perſons as 
« the ſaid Frances, whether covert or ſole, ſhould appoint : 
« remainder to the right heirs of the ſaid Frances Adams.” Soon 
after this, Shute Adams died, leaving three children and no 
more by the ſaid Frances, his wife, namely, Francis their only 
ſon, and Mary Shure Adams, and Catherine Adams. 

4th Fuly 19767. —By indenture of three parts between the ſaid 
Frances Adams, the widow of the ſaid Shute Adams, of the firſt 


part, Zoſeph Bliſet of the ſecond part, and the faid Francis | 


Adams, Mary Shute Adams, and Catherine Adams of the third 
part, and duly executed by the ſaid Frances 1n the preſence of 
and atteſted by two witneſſes; reciting the deed of the third 
of November, 1758; and the indenture dated 20th Oober, 
1764, and alfo, that by the ſaid deed-poll dated 29th November, 
1758, the premiſes there ſtood limited &c. z and that Shute Adams 
was dead, and that no other appointment had been executed: 
The ſaid Frances Adams, in purſuance of the power to her re- 
ſerved by the ſaid ſeyeral recited indentures and deed:poll, and 
of all other powers, did grant, limit, direct and appoint the ſaid 
two ſeveral moieties, or half parts of the ſaid eſtates at Clifton, 
and Weftbury upon Trym, to the w/e of the ſaid Mary Shute 
Adams and Catherine Adams, the daughters, for 500 years, to 
commence from the death ot the ſaid Francis Adams, ſubject to 


the proviſo aiter mentioned; remainder to the uſc of her ſon 


the ſaid Francis Adams, his heirs and aſſigns for ever. Proviſp, if 
the ſon ſhould pay the daughters 3000 /. eachy or Gooo!. to the 
ſurvivor, the ſaid term to ceaſe. With the following power 


reſerved to the ſaid Frances Adams to revoke that appointment. 


Provided Ys and the ſaid Frances Adams doth hereby reſerve ta 
he r{:1f 
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herſelf full power and authority to revoke theſe preſents, and to 


limit all and ſingular the premiſes to, or between, the ſaid child. 
ren, or any or either of them, in ſuch manner and for. ſuch 
eſtate or eſtates as ſhe ſhall think fit " 


8 25th Ofcber, 1771. By indenture of three parts between 


faid Frances Adams, widow, of the firſt part, John Freeman, 
junior, and the Reverend George Wilkins, of the ſecond part, 
and Mary Shute Adams, and Catharine Adams, of the third part, 


and executed by the ſaid Frances Adams, in the preſence of and 


atteſted; by two witneſſes:— Reciting the deeds of the 3d N. 
vember, 1758, 20th Octaber, 1764, deed-poll of 29th of N.. 
vember, 1758, and the indenture of 4th July, 1767, and the 
proviſo in the laſt deed to revoke, ſhe, the ſaid Frances Adams, in 
purſuance of the power reſerved to her by the ſaid recited in- 


denture and deed-poll, and all other authorities, did grant and 


appoint the premiſes ſubject to her own eſtate for liſe, and the 
proviſo after mentioned, as to one moiety, to the uſe of the ſaid 


Mary Shute Adams, her eldeſt daughter for life; remainder to 


the truſtèes and their heirs to preſerve remainders; remain- 
der to the firſt and other ſons of the ſaid Mary Shute-Adams, in 

tail male; remainder to the daughters of the ſaid Mary Shute 
Adams, in tail general, as tenants in common with croſs remain- 
ders ; remainder to the Taid Catherine Adams, the youngeſt 
daughter for her life; remainder to the truſtees to preſerve re- 
mainders; remainder to her ſons and daughters in the ſame 
manner; remainder to the uſe of the right heirs of the ſaid 
Frances for ever. And as to the other moiety, to the uſe of the 
ſaid Catherine Adams for life. Remainder to truſtees to preſerye 
remainders; remainder to her fr/? and other ſons in tail; re- 
mainder to her daughters in tail general, as tenants in common 
with croſs remainders, with remainder to the ſaid Mary Shute 
Adams, the eldeſt daughter for life, and afterwards, to her ſons 
and daughters in manner aforeſaid, with a laſt remainder to the 


Tight heirs of the ſaid Francis Adams, in the ſame manner as the 


firſt limited moiety. In this deed alſo, power was reſerved to 


Mrs. Adams, the mother, to revoke and appoint anew ; but ſhe _ 


never executed ſuch power. 

In January, 1775, Mrs Adams died inteſtate, * her ſaid 
three children ſurviving her. The ſon and one of the daughters 
have already attained the age of 21 years; and the youngeſt 
daughter is of age within a few months. — The queſtion was, 
Whether the plaintiff Francis Adams took any, and what eſtate 
in the premiſes in queſtion under the ſeveral deeds and inſtru- 
ments, and deeds of appointment, or any of them? Me 


PO am _——y «as — * 
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1“. 
Mr. Mansfield, for the plaintiff, made three points, and infiſted, 177. | f | 
iſ, That no power of revocation being reſerved in the deed of | 
the 20th of October, 1764, enabling the ſurvivor of the huſband . 3 4 : 
and wife to make an appointment of the eſtate in queſtion, the Avanxs, 
widow, by the deed of appointment 4th Fly 1767, had fully 
executed her power; conſequently, the ſubſequent deed of the 
25th October, .1771, was entirely null and void in toto: And the 
plaintiff, under the prior deed of the 4th July, 1767, was entitled 
to a fee in the premiſes in queſtion, ſubject to the term therein men- 
tioned. 2dly, Suppoſing Frances Adams the ſurvivor could from 
time to time revoke any former appointment; under the words 
of the power, ſhe clearly could appoint to children only, and not to 
grand- children; Alexander v. Alexander, 2 Vezey, 640. (This =_ 
was admitted on the other fide) therefore, the deed of the 25th 1 
| of October, 1771, was void pro tanto. If ſo the queſtion was, | | 
what eſtate Francis Adams the ſon would then take? and he 
contended, 3dly, 'That he took an eſtate tail in the whole pre- 
miſes, ſubject to the eſtates for life to his two ſiſters; for that 
the deed of the 29th November, 1758, was revoked by the ar- 
ticles of agreement of 24th September, 1764, and that by thoſe 
articles and by the deed of the 20th October, 1764, the firſt deed 
of the 3d of November, 1758, was revived and ſet up. 


Serjeant Heath, contra, for the defendants contended, iſt, 
That the deed of the 24th of September, 1764, did not revoke 
the deed of appointment of the 29th November, 1758. That it 
was merely a deed of partition in purſuance of an expreſs power 
of partition reſerved in the deed of 29th of November, 1758, and 
therefore, couldneitherinlegaloperation, nor conſiſtently with the 
intention of the parties, be conſtrued to deſtroy it. 2dly, That 
there being no power of revocation reſerved in the original deed of * 
the 3d of November, 1758, creating the power of appointment, ö | 
and that power having been once executed by the deed of the 2gth 
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November, 1758, it was at an end. And therefore, even if it had | 
been the intention of the parties to revoke the uſes of that deed, bu 
they had no power to do ſo. Heli v. Bond. 1 Eg. Caf. Abr. 342. va 
Conſequently, the plaintiff, by default of any joint appointment | 185 
having been made, could at moſt be entitled only to an eſtate 9 1 
tail jointly with his ſiſters, as tenants in common with croſs re. '* 
mainders, as directed in ſuch caſe by the deed of 2gth of Novem- 

ber, 1758. — Afterwards, on Saturday November 22d; in this | 47 
term, the court certified their opinion to the court of Chancery [ f 
in theſe words: Having heard counſel on both ſides and con- 5 5 
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1777. © fidered this eaſe, we are of opinion that the deed of the 26th 
of November, 1758, is revoked by the ſubſequent inſtruments 
„ of the 24th of September, ant the zcth of Octcber, 1764. And 
Avant ct we think, that the appointment made by Francer Adams, the 
. * widow, who ſurvived her huſband, dated the 4th July, 1767, is 
tc revoked by the deed of 25th October, 1771. And as to the laſt. 
ec mentioned deed, though we are of opinion, that ſhe has thereby 
« exceeded her power, which was confined to child or children, by 
« limitiug eſtates to her grand-children, yet we think, that the 
« ſame ought to prevail ſo far as her power extended ; and that 
« the limitation to her daughters for life is good: But, that the dif- 
* poſition of the inheritance to their child or children is void; 
cc Therefore we are of opinion, that as there is no appointment of 
« the inheritance of the premiſes, that the ſon Francis Adamy 
cc took an. eſtate tail therein, ſubject to the eſtates for life to his 


« ſiſters, with remainders over, under the deeds of the 24th Sep- 


& tember, and the 20th Ofober, 1764, and which limitations 
ic ſeem agreeable to the intention of the parties when they exc« 
« cuted the firſt deed of the 3d of November, 1758.” 


— — — dl 


R. DkExx ex dim. Gaskix verſus GASKIN« 

Miles Juſ. THIS was an action of treſpaſs and ejectment for lands 

tice abſent. ** and tenements in Dalon, in the county of Cumberland, 
to which the defendant pleaded the general iſſue; and at the trial 
it appeared in evidence as follows: gf 

One deviſes That Jonathan Gaſtin, being ſeiſed in fee of the e in 


_ all fuk queſtion, by his will bearing date the zoth of March, 1736, 


*. JOS gave and deviſed in manner following: “ As to all ſuch world 


« GOD bas © eftate as GOD has endued me with, I give and bequeath as fol- 
TM — &« lows: I give, bequeath and deviſe, all that my freehold meſſuagt 
give and be- and tenement, lying in Gaitſgill, in the pariſh of Daſſſon, do- 
RW - « gether with all houſcs, barns, orchards, edifices and appurte- 
give and de- « nances whatſoever, reputed as part thereof or belonging to the 
| — — 4 « ſame, unto Matthew Robinſon, George Robinſon, and T homat 


Arr., and «© Robinſon, equally to them my ſiſter's ſons.” The teſtator then, al- 


| — 


ing in G. to- ter bequeathing ſeveral ſmall pecuniary legacies to moſt of his re · 


21 N lations, gave to John Gaſtin (the leſſor of the plaintiff and his heir 


Sc. and ap- at law) ten ſoillings ; all the reſt of his goods, chattels, and per- 
t 

portenances ſonal. eftate whatſoever, he gave to Matthew, George, and The 

belonging to 

the ſame to M. R. G. R. and T. R. equally : And then bequeaths, amongſt other pecuniary 

vies, ter 7 to his hir at law. — I he deviſces arc tenants in cmmon, and take an eſtate 10 


only. 
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mar Robinſon before mentioned, and revoked all former wills. — 1977 


That the ſaid Jonathan Gaſkin, the teſtator, died ſeiſed of the 
premiſes in queſtion, leaving the leſſor of the plaintiff his heir 
at law, who was then, and ever fiace hath been, reſident in Ireland. 
That George Robinſon died in 1749, and Matt hero died in 17623 
and that Thomas, the other deviſee, is ſtill living- Whereupon a 
verdict was given for the plaintiff, ſubject to the opinion of the 
court upon the following queſtion; Whether the leſſor of the 
plaintiff was entitled to recover any, and what part of the pre- 
miſes comprized in the declaration ? 


Mr. Bolton for the leſſor of the plaintiff, e. 1. That by 
the deviſe to the teſtator's three nephews, atthew, George, and 
Thomas, they took only an eſtate for 4%, in the premiſes in 
queſtion. 2. That they took as tenants in common only, and 
not as jointenants z and conſequently, by the death of Mattherw 


and George, the leſſor of the plaintiff was entitled. to 2400 thirds. | 


of the whole eſtate.— As to the 1it point, he ſaid, it never per 
was contended that the deviſe of a mefſuage or tenement” 

without any words of limitation added, or words deſcriptive of 
the quantity of intereſt the teſtator poſſeſſed, . as “ all my eſtate 
« and intereſt therein,” or the like, could convey more than an 
eſtate for life. But if that were doubtful, the ſubſequent words 
« lying in Gaitſeill * make this caſe clear ; for they are manifeſt- 
ly a deſcription of the locality only, nat of the quantity of 
eſtate intended to be deviſed. The only circumſtance from 
whence it is poſſible in this caſe to infer an, enlargement of the 
eſtate to the deviſees, is the legacy of ten ſbillings to the heir at 
law. But that alone is not ſuſficient to diſinherit him.— The 
next queſtion is, Whether the deviſees took as tenants in com- 
mon, or as jointenants ? As to that, the words are, © equally to 
them my ſiſter's ſons.” The words, << equally to be divided” 
have always been held a tenancy in common. 1 P. Wis. 14. 


And * equally” means the ſame thing. Cro. El. 695. 2 Rol. 


Ar. 89. 1 Eg. Caf. Abr. 292. pl. 10. 2 Vea. 252. There - 
fore, he prayed judgment for the plaintiff, ſor two thirds of the 
deviſed premiſes.-He added, that a third queſtion might poſ- 
libly be made, whether the leſſor of the plaintiff was not barred 
dy the ſtatute of limitations; if it ſhould, a deciſive anſwer would 
be, that ever ſince his title accrued, the leſſor of the plaintiff 
had been reſident in Ireland : therefore the ſtatute could not 
run: and cited 1 Show: 91. as in point to this purpoſe. 
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177% Mr. Wood contra, for the defendant, faid, the only point h 
. ſhould conſider was, Whether the deviſees took an eſtate in fee, q 
l . for life only; and he contended that, upon the whole of th, 

Gas. will taken together, it was clear the teſtator meant they ſhoull 

take a fre. Firft, the introduction prefatory to the deviſe in 

queſtion was very material: © as 10 all ſuch worldly eflate x 

. GOD has endued me with, I give, c.“ "Theſe words mani. 

BE feſtly ſhew the teſtator meant to diſpoſe of all the eſtate he 
2 | had; and therefore, though the ſubſequent words * lying is 

| c Gaitſgill'ꝰ might, without ſuch prefatory matter, be conſiderei 


es JLLJ A S*vﬀkmwm mmm oc ne = aw 


as deſcriptive of the hcality of the eſtate only; it muſt, when WA ! 
connected with it, (as in this caſe) be conſtrued to convey all the a 
Intereſt the teſtator had in the premiſes ſo deſcribed. In 20. h 
dition to this, the teſtator has given 3 legacy of only 107 U f 
his heir at law; which is demonſtration he meant to diſinheri : 
E. him, as much as if he had ſaid ſo in expreſs words. All theſe cir - 
| cumſtances prove, beyond a doubt, that the intention of the tel. 6 
tator was to give a fee · ſimple to his nephews, in the premiſes in , 
queſtion 3 and if an argument were wanting, the court woult p 
ſupply it from the inconſiderableneſs of the value, as they did x 
1 | in the caſe of Oates, ex dim, Wigfall v. Brydon, 3 Bur. 1,89;. . 
Lord MansFIELD.—The ground the court went upon in thit N 
"caſe was, that from the nature of the eſtate, and the words uſed P 
by the teſtatrix, they amounted in fact to a direction to ell the 9 
eſtate, and divide the produce of it. It was a deviſe of a houſe 7 
and ſtable, with the appurtenances, valued only at 100 J. to ſerrt þ 
children; and the direction was, that the ſaid houſe and ſtable 
| ſhould be «© divided amongſt them.“ It is ſettled in deviſes, x f 
well as in deeds, that if no words of limitation are added, the 1 
deviſee can only take an eſtate for life: Becauſe the law implies: l 
life-eſtate only, where there are no words of limitation. But a n 
there are no technical words neceſſary in a will, if the teſtator þ 


makes uſe of what is tantamount z as if he ſays, © I give to ſud 
« a one in fee-ſimple,” or © all my gſtate, that will carry all li " 
interęſt in the land deviſed. But there muſt be words in the wil 

to control the rule of law; which I believe, in a variety of caſes « 
thwarts the intention of the teſtator. I ſuſpe extremely, that i 
in this very caſe the teſtator meant to give his nephews a fee i th 
the premiſes in queſtion 3 for he had no other landed prope) he 
He makes them reſiduary legatees of his perſonalty, and gives: fo; 
difinheriting legacy to his heir at law; agreeable to the vulgu | 
notion taken from the Roman law, that an heir is cut of _ 

| 15 a 
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k i ſhilling. . Becauſe, by the Roman lawy a will that paſſed by 1777. 
the heir, was called ingſſicigſum teftamentum. ' But the ſingle 
the queſtion is, whether we can find any words in the will to take =D 

ul this caſe out of the rule of law; if we cannot it muſt be ad- Carty, 


* connected the introductory part, “ as to all my worldly eftate,” 

he with the deviſe in queſtion, it might have done. But the in- 

ol troduction is only this, “ as to all ſuch worldly eflate as GOD 
* « has endued me with, I give to A. B. &c. ſo and ſo.” Suppoſe 9 
* he had only given half his property by this will, the introduction i 
thi would ſtill have been proper: So, if he had given the whole of fs 
* his landed eſtate only, without diſpoſing of the reſidue of his J 
* perſonalty, it would have been equally proper: He does not ſay 1 
* in the introduction, that he means to diſpoſe of all hs worldly 1 


hered to. I think it is impoluble to find words in this will ſuf- 


ficient to control the rule of law. If the teſtator had any way 


eſtate, but that 4vrch reſpect to it,” he deviſes ſo and ſo. If he 
did mean it, the misfortune is, that guod voluit, non dixit. Great 
uſe has been made of this ſort of introduction in wills in favour 
of the clear intention of the teſtator; and more, in favour of 
creditors, to make a real eſtate liable to the debts of a teſtator. 
If it were poſſible to borrow aid from it, in this caſe, as I 
Crongly incline in favour of the deviſees, I would do it here: 
but there are no words that can connect the deviſe of the lands 


in queſtion with the introduction in this caſe ſo as to pals the 


whole intereſt. Therefore the deviſces can only take an efate 


for life. 


As to the next queſtion, Whether this is a tenancy in common - 


or a joint-tenancy ? there is no room for argument. Egually 
2s well as “ equally to be divided,” implies a diviſion; whereas 
if they were to take as joint-tenants, there would be no diviſion. 
| remember arguing a caſe before Lord Hardwicke in ſupport of 
the opinion of Mr. Juſtice Gould, in 1 P. Wms. 14. and againſt 
the opinion of Lord Holt; and there, Lord Hardwicke thought 
with Mr, Juſtice Gould. It is certainly the better opinion, more 
liberal, and better founded in law. 

Asrox Juſtice. As to the latter queſtion, the words © equally 
* to be divided” have been determined to be a tenancy in common 
In a deed. With reſpect to the firſt point, I really think, from 
the circumſtance of the teſtator giving 10 4. to his heir at law, 
be meant to difinherit him. . But that alone is not ſufficient, and 
ſo it was held in the caſe of V 4 a on the demiſe of Shaw verſus 


Vol. II. 1 Ruſſel 
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1777 r 1961. and therefore the rule of law m 


S prevail. k 

Rong . Lord Mancfeld added, that though the i intention is ever ſo : 

verſus 8 * c 

Destin. parent, the heir at law muſt of courſe inherit, unleſs the eſtate } 

i given to ſomebody elſGG. 7 

- ASHRURST Juſtice. I am of the fame opinion. , f 

Dulles to be delivered to the leffor of the plaintiff, and judgment : 

2 to be entered up for two third parts of the premifes in queſtion, F 

75 ; Afterwards, on Saturday, November 15th in' this term, Mr, U 

82 Iiuſtice 4m ſtated the cafe of Wright ex dim. Shaw verſus Ru, by 
r have been as follows: The words of the introduction ty n 

48 che will were * as touching the diſpoſition of all fuch worldly efay 0 

« as it hath pleaſed GOD to beftow upon me, I give, Sc. Then h 

che teſtator gave a houſe to his grandſon Henry, and after his de- * 

Ceaſe to Ar two ſons Themas and William; and then deviſed to. © 

Thomas Ebb, the huſband of the heir at law, one foilling. The f 

| queſtion was, Whether Thomas and . illiam took an eſtate for lis 2 

| « in fag; and the court held they took * an eſtate for life, 7 
. m 
Ges 4 ee verſus DINSDALE ef al. 4 

7 Diftreſscan- TS was an action of treſpaſs for ſeizing and taking away pat 
T 2 _ the plaintiff's wheat. The defendants pleaded, ft, The up 
= ol goods general iſſue. 2d/y, That the borough of Ripon was an ancient the 
bs. - ' Faxdulenly borough; and that within the faid borough,” from the time As 
4 | — — 5 whereof the memory of man is not to the contrary, there ha ene 
3 tall. t been an ancient market, held every Thurſday, for buy ing of com wa 
1 | the pany and grain ; and that the corporation were entitled to receive for wh 
os — toll, one half pint out of every buſhel of corn brought to the jeC 

| a ſpecial market for ſale: And then juſtified the taking as ſervants of the WI 

* . corporation. 2d, Plea, preſcribing for toll of all corn brought iſſu 

into the borough of Ripon, for ſale on a market-day. 4th, Ples pro 

4 preſcribing for toll of all corn brought into the borough of R. def. 
pon for ſale, in conſideration of cleanſing and ſweeping a large R 

ſtreet in the borough, for the receiving and ſtanding of all com upo 

brought within the ſaid borough for ſale. Replication, de injurid ſuff 

ſud proprid abſque tali cauſd. The cauſe was tried at the Sun- may 

mer Aſſizes 1771, for the county of York, before Mr. Juſtice bout 

Gould, when it appeared in evidence as follows: — That Thame to x 


Couper took a Chamber for a year to keep corn in, within the i 
rough Us 2 05 and on Sv" being a market day, he * 
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on the plaintiff Blakey at his own houſe within the borough of Ri- 


called the Market-place. They went together to the ſaid Cham- 


four quarters of wheat, being thirty-two+ buſhels of wheat 
which he had at his houſe, which is ten miles out of the borough of 


livered at any time, within a month, as it ſuited the conveniency 
of him the ſaid Couper; and Blakey gave Cowper a halfpenny 
to bind the bargain. Afterwards, within the month, it ſuiting 
Cowper's conveniency, being on a Thurſday, the market-day, 


” I -— „% #*> > © 289vÞ 


mill. As he was going through the borongh of Ripon, by 
Todd's houſe, through the place called the Market place, being 
a common ſtreet there, the defendant Todd aſked Hood, ©* where 
« he was carrying the corn ;” who ſaid * to Blakey's mill.“ 
Todd followed the cart into Blakey's fold yard adjoining to the 
mill, and then demanded toll for the corn, which Blakey re- 
fuled : Todd went away; he returned with the defendant, Din/- 


part of the corn had been unloaded. The defendants then got 
upon the cart, and took the thirty-two half-pints, as for toll for 
the thirty-two buſhels, from the corn remaining in the cart. 
As ſoon as they had taken the cotn, Blakey reſiſted them, and 
| endeavoured to take it from them. The remainder,of the corn 
was left with Blakey, and he afterwards paid Cowper for the 


ject to the opinion of the court upon the following queſtion z 
Whether the plaintiff is entitled to recover upon the general 
ifue ?, And if the court is of that opinion, then, Whether the fats 
proved, maintain any, and which of the iſſues on the part of the 
defendants? And the verdict to be entered accordingly. 


Mr. Norton for the plaintiff The firſt queſtion is grounded 
upon an objection taken at the trial, that the plaintiff had not 
ſufficiently proved his property in the corn in queſtion, ſo as to 


DP 


bought by ſample, and paid earneſt: which is clearly ſufficient: 
to veſt the general property in him. Noy's Maxims, p. 94. 
Perking, ſea. 92. And if ſo, it is equally clear, that a perfon 
in whom the general. property of a chattel is, may maintain 
Uclpaſs ui ef armis for an injury done to it, though he is not 
R 2 in 


. *7 Y © * «> & 


pon, which is two hundred yards aud upwards from the place — 


ber, and Cowper ſhewed him a ſample of wheat which he took from Ding 
foxty buſbels of wheat which he had in bis chamber, and ſold him 
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Ripon, at five ſhillings and four- - pence per buſhel ; to be de- 


he ſent it by his ſervant Hood, to be delivered at the plaintiff's 


dale, who was an officer of the mayor, and a toll-gatherer, when 


whole. Whereupon a verdict was given for the plaintiff, ſubs 
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maintain this action. With reſpect to that, it is found, that he 
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pears from the doctrine laid down in Fitzherbert N. B. g1. J. 


in a bringing to market, and was ſold to the plaintiff in the 


in aFual- poſſeſhon. Hodſon verſus Fe n, Latch, 263. File 
verſus Young,'2 Bulſir. 268. But in this caſe, it was actually 


the injury; for this reaſon ; if he were not conſidered as in po 


ſeſſion upon him. But this is the common caſe of a ſale with 
out delivery, and a treſpaſs committed in the mean while; in 
Which caſe, the ſeller is in actual poſſeſſion : and therefore, 


MICHAELMAS TERM | 18 GEORGE m. B. R. 


carried into the plaintiff's yard, and part unloaded: Therefore 
there was an actual delivery. As to the /#cond point; Whe- 
ther the facts found were ſufficient to ſupport any of the juſti 
fieations ſet up; he contended, that there could be no pretence 
for ſaying this corn was brought to the market, or within the bo. 
rough, for the purpoſe of /a/e there; without which, unqueſti. 
onably the defendants could have no right to toll. He ſuppoſed 
the objection would be, that the tranſaction was a fraud. upon the 
corporation, with a view to elude the toll: But if it were, fraud 
is a fact, and muſt be found: The court will not preſume it 
11 Co. 56, 57. Cro. Car. 553. Therefore he prayed judgment 
for the plaintiff. 1 N 

Mr. Chambre contra, for the defendants, upon the firſt queſ. 
tion contended, that the plaintiff in this caſe had not fuch 
property in the corn in queſtion, as to entitle him to recover in 
an aQion of treſpaſs vi er armit. He argued that a poſſeſſion in 
jaw is not ſufficient: it mult be a poſſeſſion in fact. This ap- 


He ſays, „if the lord of a manor is entitled to waif or ſin 
« within his manor, and another man taketh the waif or 
« ſtray out of the manor, the lord ſhall have an action of tie- 
« paſs for them, and that without any ſeiſure of them be- 
« fore.” This caſe is put by Fitzherbert by way of exception 
to the general rule ; and exceptio probat regulum. As to the abs * 
thorities from Latch 263. and 2 Bulftrode 268, the plaintiff, 
in both thoſe caſes, wer? executors; and no doubt an exeeutet 
may maintain treſpaſs, though not in poſſeſſion at the time of 


ſeſſion, no one could be; and therefore the law throws the poF 


alone entitled to bring the action.— As to the ſecond queſtion, 
he contended that the ſecond juſtification, viz. that this was 
corn brought into the borough for ſale, was ſufficiently proved; 
for that ſubſtantially the corn in queſtion was brought within 
the borough for that purpoſe. It was brought by ſample, which 


borough. on a;market-day. It was afterwards, on a ſubſequem 


market-day, delivered to him; and then the contract was com- 
— ; / : | plete- 


= 
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plete. The ſale therefore was entirely in the market: And 1777. 
though no fraud is found, it is impoſſible not to ſee, that theypa 
ſol: object of the parties in this mode of ſale was to elude the "A | 
toll. It is alſo impoſſible not to ſee, that if this ſpecies of con- DNUG. 
trivance is to prevail, the market muſt decay for want of profits. 


He prayed judgment therefore for the defendants, on the third 


Lord MansFItLD.—There is no difficulty in this caſe. The 
firſt queſtion is, as to the poſſeſſion of the plaintiff; Whether 
it was ſuch as to entitle him to recover in this ation. No doubt 
but this corn was the plaintiff's property. He might have 
brought an action for it againſt the vendor; for the bargain was 
completely bound by the earneſt. Part of the contract was, that 
it hould be delivered within a' month; and the ſeller, before 
the expiration of the month, delivers it to his ſervant to carry to 
the plaintiff s mill. The moment he had done ſo, it was to 
all honeſt purpoſes, in reſpect of third perſons, delivered to the 
plaintiff. But what is ſtill ſtronger in this caſe is, that it was 
abſolutely brought to the plaintiff 's houſe, and part of it un- 
loaded, before the treſpaſs complained of was committed. That 
is an actual, not a conſtructive poſſeſhon. —The next queſtion is, 
Whether this corn was, on the day of the treſpaſs complained of, 
brought within the borough of Ripon, to be ſold in the market ? 
The caſe ſtates direttly the contrary ; for it ſtates that the con- 
tract was made long before; on the Thurſday when the ſample 
was fhewn ; and that it was actually fold at that time. The day it 
was ſeized for not paying toll, it was only paſſing through the 
borough in the road to the plaintiff's mill, which was ten miles 
off. As to the ſuggeſtion that this is a fraud upon the corpora- 
tion: There are caſes in which a man cannot defend himſelf even * 
by facts ever ſo ſtrong, in ſupport of a fraud, if the fraud can be 9 
got at; but then it muſt be made appear. If this mode of ſale is a 

fraud upon the toll, the remedy of the corporation is by ſpecial action 

on the caſe. | remember a caſe of that ſort by the city of London 

againſt perſons for bringing corn juſt by the market, in order to 

avoid the toll; and on a ſpecial action upon the caſe the fraud 

was found. But this caſe, as ſtated, is a very different thing. Here, 

the vendor lives in the town: ſhews a ſample of corn to a cuſtom- 
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er, who agrees for a certain quantity, to be delivered at his mill 


ten miles off: and the goods happen on a market day, merely to 
paſs through the market in the way to the place where they were 
R 3 intended 
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| denture, and ſwelled the declaration to a considerable length. · The cauſe 


Ader things took:i it to be neceſſary. Mr. Wallace and others, converſant in 


-— 


Nance of 


1997s intended to be delivered. If it is veal » trick, ch akne 


w— muſt bring an action on the caſe, 7 
, gar: * other judges concurred. 

N Dan | Per Cur. Judgment for th pin 
| Some day, Dunpass verſus Lord Wrruourn. 


The proper THIS was an action of covenant on a mortgage deed, in 
bg in which the declaration ſet out all the premiſes, the habendun, 
covenant, is the prayiſo, the covenant for payment of the money, and the 


to ſet out 


that by in- breach for non · payment. The premiſes were very numerous, 


— ſtood in the paper for judgment on demurrer to the declaration, 
1 and there was no argument. But Lord Manyfield took notice of 
miſed, with the great length of the declaration, and ſaid, though he-was told 
nes | this was the uſual practice, he weed ho e. 
> feſhon and the court. 

ann A gentleman at the bar who had drawn it ſolemaly averred he 


n ſpecial pleading, ſaid, it was not only unneceſſary, but ven 
the ſub. dangerous, by being | liable to variances. and el objec· 
the cove- tions. . 
8 The nn were all of opinion, that it is cuficient for the 
ws plaintiff to ſet out in his declaration, that the defendant by in- 
denture had demiſed certain premiſes therein mentioned, with 
cout ſtating them particularly, ſubject amongſt other things to 
ſuch a proviſo, ſetting out the ſubſtance of the covenant and 
the breach, 
Lord Mpngfield deſired the har to take a note of this, al 
_ waited. till ſeveral gentlemen made a memorandum : And gare 
notice, that the court would animadvert upon any future inſtance 
of putting parties to the enormous expence of ſetting out deeds 
at length, or ſuperfluous parts of them, N. B. In this caſe, 
though there was no queſtion, the defendant, wanting only a 
little time, and. though the plaintiff had no view to put the de- 
ſendant to unneceſſary charge, the expence of this unneceſſa 
declaration amounted to a large fum, =» 
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TyR1E verſus FLETCHER. 


| 


us was an action on the caſe, for money had and received 


to the plaintiff's uſe; brought by the plaintiff, the in- 
ſured in a policy of inſurance, againſt the defendant, the under- 
writer, for 'a return of part of the premium. —The cauſe was 
tried before Lord Mangfield at Guildhall, at the fittings after laſt 
Trinity term, when, by conſent, a verdict was found for the 
plaintiff, ſubject to the opinion of the oourt upon the queſtion, 
Whether, under the circumſtances of the caſe, a proportionable 


jart of the premium ought to be returned, or not ? If the court 
ſhould be of opinion, that a proportionable part of the premium * 


ought not to be teturned, then a nonſuit was to be entered. —lt 
tiow came before the court upon a rule to ſhew cauſe why a non- 
ſuit ſhould not be entered; and the caſe, as it appeared from 
the report, was ſhortly this. The policy of inſurance was 
« upon the ſhip {/abella, at and from London to any port or 
« place, where or whatſoever, for twelve months, from the 19th 
« of Auguſt 1776, to the 19th of Auguft 1777, both days inclu- 
« ſive, at 9 J. per cent. warranted free from captures and ſeizures 
« by the Americaris, and the conſequences thereof.” In all other 
teſpects it was in the common form, againſt” all perils of the 
ſea, Cc. 'Vhe ſhip ſailed from the port of London, and was taken 
by an Americas privateer, about two months afterwards. 

Mr. Dunning and Mr. Davenport, for the plaintiff, ſhewed 
cauſe, and inſiſted, that a proportionable part of the premium 
in this caſe ought to be returned: That 9. the compenſation 
eſtimated for the riſk of twelve months, was much more than 
adequate to the riſk actually run in this caſe, viz. only ts 
months, That from the nature of the inſurance, both parties 
muſt know the riſk was diviſible ; and of courſe intend, if it 
ceaſed before the twelve months, that the whole of the premium 
ſhould not be retained. That this was the law in other caſes, 
where, upon a ſuitable compenſation for a given riſk, the 


riſk had turned out to be different from what was expected. 


In Stevenſon verſus Snow, 3 Bur. 1237. the riſk ceaſed before 
the end of the voyage inſured, and it was there held, there ſhould 
be a return of premium in proportion to the riſk that had not 
been run, It is true, that was a policy upon a voyage; but it 
ir as eaſy, or eaſier, to apportion the riſk in a policy upon time, 
R 4 as 
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1777. 38 it is, in a policy upon diſtance. In the caſe of Bond verſus 

Nutt, Trin. 17 Geo, 3. B. R. * which WAS a policy © at and 

2 from Jamaica to London, the underwriters paid into court 

'FuzT- a part of the premium, in proportion to that part of the voyage 

„e, from which they held themſelves difcharged. This caſe is not 

60% © like the caſe of an inſurance upon lives, to which it was com- 

puared at the trial; becauſe, that is in the nature of a wager; 

But this is, in the true ſpirit and uſe of an inſurance, an indem. 

nity againſt a loſs. That loſs, according to the terms of the po. 

11 might accrue, later, or earlier, or not at all; but in the caſe 

that has happened, namely, a capture by an American pri- 

teer, the riſk of any ſuch loſs as that inſured ' againſt muſt 

totally ceaſe. The conſtruQion therefore of the policy, under 

| theſe circumſtances, ought to be, that it was an inſurance for 

- twelve months at the rate of ſo much per month; and as the riſk 

in fact, was only run for two months, the premium advanced 
upon the other ten, ought to be returned. 

MI. Wallace and Mr. Baldwin contra, for the defendant, and 

in ſupport of the rule, contended, that as ſoon as the ſhip failed 

from the port of Londen, the policy attached for the whole 

time inſured againſt, That there was no calculation of the 

premium, at ſo. much per month; but it was one entire groly 

ſum of 9 J. per cent. ſtipulated and paid for twelve months, 

The contract therefore was entire, without any intention or 

thought of diviſion, or apportionment. That the caſe of Steven 

fon verſus $n0w did not at all apply; for there, the court went 

upon the ground of its being a policy upon two diftinft voyages, 

ſeparately and diſtinRtly i in the contemplation of the parties at 

the time; and the premium calculated accordingly, Of courſe, 

if either of the voyages were prevented from taking place, the 

riſk upon it could not attach; and therefore the premium ought 

to be returned. Upon the principles laid down on the other 

- fide, every policy for time might be divided. Suppoſe an in- 

ſurance for a month, would the plaintiff haye been entitled to 

| reſtitution for a number of days? It ig abſurd; and there would 

be no drawing the line. If there had been a recapture the p0- 

8 licy would have revived. The fault of the party, is not the true 


ground upon which a return of premium is or is not allowed; 
but it reſts upon this : Whether the riſk, or the yoyage inſured, 
has begun? If it has, there can be no return of premium, 
e Magens 267. No. 1,071. There are many caſes, where, not 
wirkſtanding the un of the party, a return of premium is al 
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lowed. For inſtance, if a ſhip is inſured at and from ſuch a 


premium muſt be returned: Becauſc the riſk never-commenced. 

So, if he is to ſail with convoy, and ſtays behind.— But with 
reſpeR to the preſent caſe, it is not diſtinguiſhable from an in- 
ſurance upon a life for a year, with an exception of ſuicide, 
where the party deſtroys himſelf within a month. No one ever 


ee I A ow 


the riſk is entire. So here, it is one entire, indiviſible riſk ; 
which being once-begun, there can be no return of premium. 
And conſequently, the plaintiff is not entitled to recover. 


opinion of the court, becauſe in all mercantile tranſaQions, cer- 
tainty is of much more conſequence, than which way the point 
is decided; and more eſpecially ſo, in the caſe of policies of in- 
ſurance; becauſe, if the parties do not chuſe to contrast accord- 
ing to the eſtabliſhed rule, they are at liberty as between them- 


. FT. --, 65 Lo BE”. A.” UE Sn * 


no caſe or practice in point; and, therefore, we muſt argue from 
the general principles applicable to all policies of inſurance. And 
take it, there are two general rules eſtabliſhed, applicable to 
this queſtion ; The firſt is, That where the riſk has not been 


— - —_—” 7 RNV9 5 ——_—_ _o-_ 


pleaſure, or will of the inſured, or to any other cauſe, the pre- 
mium ſhall be returned: Becauſe a policy of inſurance is 2 
contract of indemnity. The under-writer receives a premium 
for running the riſk of indemnifying the inſured, and what- 


his hands, fails, and therefore he ought to return it. 2. Another 
rule is, that if that riſk of the contract of indemnity . has 
once commenced, there ſhall be no apportionment or return of 
premium afterwards. For though the premium is eſtimated, and 
the riſk depends upon the nature and length of the voyage, 
jet, if it has commenced, though it be only for twenty-four 
hours or leſs, the riſk is run; the contraQ is for the whole entire 
riſk, and no part of the conſideration ſhall be returned: and yet, 
it is as eaſy to apportion for the length of the voyage, as it is 
for the time. If a ſhip had been inſured to the Eg, Indies 
agreeably to the terms of the policy in this caſe, and had been 
taken twenty-four hours after the riſk was begun, by an Ame- 
rican captor, there is not a colour to ſay, that there ſhould have 
been 


port to ſuch a port, and the party goes on another voyage, the 


thought of requiring a return of premium in that caſe, becauſe 


Lord MansF1ELD.—lt was very proper to ſave this caſe for the 


ſelyes to vary it. This caſe is ſtript of every authority. There is 


run, whether its not having been run was owing. to the fault, 


erer cauſe it be owing to, if he does not run the riſk, the 
conſideration, for which the premium or money was put into 
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been a — 80 Saka, b Gd and inifees 
perfectly agreeable to the ground of determination, in the cafe 
of Stevenſon vrſus now. For in that caſe, the intention d 
the parties, the nature of the contract, and the conſequences a 


it, ſpoke manifeſtly ue inſurances, and a diviſeen between them, 


The firſt object of the infurance was from Lo nion to Halifax 
But if the ſhip" did not depart from Portſmouth, with convey 


| (particularly naming the ſhip appointed to be convoy,) then, there 
was to be no contract from Portſmouth to Hahfax : why tha; 


the parties have ſaid, „Ne make a contract from Londen ty 
« Halifax, but on a certain contingency it ſhall only be a con. 


& tract from London to Portſmouth.” That contingency not 


happening, reduced it in fact to à contract from Londin ty 
Porgſauth only. The whole argument turned upon that dif 
tinction. Mr. Yates, who was for the plaintiff, put it ſtrongh 
upon that head; and all the judges, in delivering their opinion, 
lay the ſtreſs upon the contract compriſing two diſtinct cond. 


tions, and conſidering the voyage as beiug in fact two voyages: 
and it was the equitable way of conſidering it; for, though it vn 
at firſt conſolidated by the parties, there was a defeazance after 


/wards, though not in words. I think Mr. Juſtice VMiinot put i 
particularly upon that ground, but it was the opinion'of the whole 


court. There was a uſage alfo found by the jury in that caſe, thit 


it was cuſtomary to return a proportionable part of the premium 


in ſuch like caſcs, but they could not fay what part. The cout 


rejected this as a uſage for the uncertainty ; but they argue fron 
it, that there being fuch a cuſtom, plainly ſhewed the gener 
ſenſe of merchants, as to the propriety of returning a part 
the premium in ſuch caſes: And there can be no doubt of the 


_ reaſonableneſs of the thing.—There has been an inſtance put df 
a policy where the meafure is by time, which ſeems to me to be 
very ſtrong, and appoſite to the preſent caſe ; and that is, an in- 


ſurance upon a man's life for twelve months. There can be 
no doubt but the riſk there, is conſtituted by the meaſure ol 
time, and depends entirely upon it: For the underwriter would 


demand double the premium for tue years, that he would take to 


inſure the ſame life for one year only: In ſuch policies there i 


' a general exception againſt fuicide.—If the perſon puts an end to 


his own life the next day, or a month after, or at any other periol 
within the rwelve months, there never was an idea in any man's 


breaſt that part of the premium ſhould-be retarned. —A caſe of 


general praQiee was put by Mr. Duming, where the ou 
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icy are, at and from, provided the ſhip ſhall fail on or 


« before the iſt of Aagu/? :” And Mr. Wallate con ſiders in that 


caſe, that the whole policy would depend upon the ſhip ſailing 
before the ſtated day. I do not think ſo, on che contrary, I think 
with Mr. Dunning, that cannot be. A loſs in port before the 
day appointed for the ſhip's departure, can never be coupled 
with a contingency after the day: but if a queſtion were to axiſe 
about it, as at preſent adviſed, I ſhould incline to be of opinion, 
that it would fall within the reaſoning of the determination in 
$tevenſen verſus Snow 5; and that thete were two parts or con- 
tracts of inſurance, with diſtin conditions. The firſt is, I in- 
ſure the ſhip in port, provided ſhe is loſt in port before the 
iſt of Auguſt : And 2dly, if ſhe is not loſt in port, I inſure her 
then during her voyage from the iſt of Auguſ, till ſhe reaches 
the port ſpecified in the policy. The loſs in port muſt happen, 
before the riſk upon the voyage could commence : And vice 
verſa, the riſk in port muſt ceaſe, the moment the riſk upon the 


wage began,—Let us ſee then what the agreement of the par- 
ties is in the preſent caſe. They might have inſured from two | 
months to two months; or in any leſs or greater proportion, if 


they had thought proper ſo to do; but the fact is, that they 
have made ao diviſion of time at all; but the contract entered into 
is one entire contract from the 19th Augyft 1776, to the 19th 
Auguſt 11777 which is the ſame as if it had been expreſsly ſaid 
by the infared, „If you the underwriter will inſure me for 
© twelve. months, I will give you an entire ſum z but I will not 
© have any apportionment,” — The ſhip ſails, and the underwriter 


runs the riſk for 796 months. No part of the premium then 


ſhall be returned. cannot ſay, if there had been a recapture 
before the expiration of the twelve months, that the policy 
would not have revived. - „ 

Aron Juſtice. This caſe depends upon the words of the po- 
liey: and I am of opinion, it is one entire contract at a. certain 
grols ſum of 9 J. per cent. for a certain period of time, viz. 
twelve months; and that no diviſion is to be implied. The 
determination in Stevenſon verſus Snow, went expreſsly upon 
this conſideration; that there were two diſtinct voyages ; and 
no conſideration receiyed by the inſured for the premium upon 
the ſecond voyage; And there certainly was not; for there never 
was any point of time, when any riſk was run from Port/mouth. 
In Bond verſus Nutt, the loſſes inſured againſt were diſtinct, and 
wgonneQted with tach ocker. 1/, A loſs of the ſhip in port, if 
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| 1777. ren happen there, 2d). A loſs in her paſſage home, 
provided ſhe ſailed on a certain day. The riſk in ſome policies 
pore 4 may be diſtinct and diviſible in its nature, In the caſe of 1 

y +a inſurance upon a life, the ſum is /umped, and the time i 

| lumped for the year. 80 in this caſe I think the contraCt is one 


entire contract; and, therefore, that there ought to be no retun 
of premium. 
Mr. Juſtice Miller and Mr. Juſtice Aſ#hurft were of the ſane 


eren. | 


| TRIES, Let a nouſait be nde 
\ 1 | X 


CARLISLE gui tam verſus TREARS. 


N plain- Uros ſhewing cauſe why the verdict found for the plaintif 
— — in this caſe, upon the eleventh count, ſhould not be vacated, 
— _ and inſtead thereof, a verdict entered for the defendant, Lord 
the art Mansfeld reported the caſe ſhortly as follows: This was an a 
ES. » tion upon the ſtatute of uſury, 12 Ann. fat. 2. c. 16. The de- 
ing > bY claration conſiſted of a variety of counts, and upon not guilty 
the 244 De. pleaded, the jury found a verdict for the plaintiff. The fingl 
— queſtion ariſes upon the laſt count, which ſtated, that upon a 
denceof a Corrupt contract made on the 21ſt December, 1774, the defendant 
—_ on received 6 J. 8 5s. upon the loan of for giving day ol 
December, payment to the 23d December, 1776. The only witneſs who 
pull Sno was called, proved the contract to have been made on the 230 
3 > Frans December, 1774, and he ſaid, he underſtood it to be for tw 
poears. I thought this a variance, but reſerved it for the opinion 
of the court. 

Mr. Wallace for the defendant, and in ſupport of the rule 
inſiſted, that the time of forbearance was as neceſſary to be 
prep {tated as the ſum. 

Mr. Davenport contra, for the plaintiff argued, that ſuppoſing 
the contract was made on the 23d December, and the forbear- 
ance to be for two years, it was equally uſurious, and therefore, 
the variance was immaterial.— But, by Lord Mansfield, there i 
no colour for the plaintiff's recovering upon this count. The 
uſurious contract muſt be proved as laid: whereas, the contra 
proved i in this caſe, is totally different from the contract ſtated 


in the declaration. 


Her Cor. Rule abſolute, 
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Rex verſus Roppau. 


TR was a rule upon the defendant to ſhew cauſe, why 
he had not qbeyed- a writ of habeas corpus, requiring him 

to bring up the bodjes of two perſons ad teflificandum. The 
writ was directed to the defendant as commanding officer of a 
man of war, on board of which, the two perſons intended to be 
brought up, were in the capacity of common ſailors, but not 
as priſoners, | | | 

Mr. Buller, who ſhewed cauſe, ſaid, a decifive anſwer to the 
application was, that the writ was not ſigned by a judge. 

Lord MansF1ELD.—l refuſed to ſign the writ, becauſe there 
was no affidavit that the men had been ſerved with ſubpœnar, and 
that they were willing to attend: And without ſuch an affidavit, 
the writ ought not to go: They can never be brought up as 
priſoners againſt their conſent. Therefore diſcharge ' the rule 
with coſts. | 


— — 


Rex verſus Hoxxx. 7455 — 2 
HIS was an information filed againſt the defendant, by Upon an 


information 


Edward Thurlow, Eſq. his Majeſty's Attorney General, againſt the 


on behalf of his Majeſty, for writing, printing, and publiſhing J{encavt 


two libels. for that be, 


The firſt count in the information ſtated, „ That the ſaid EE | 


% John Horne, being a wicked, malicious, ſeditious, and ill- diſ- ciouſly and 
* poſed perſon, and being greatly diſaffected to our ſaid preſent 22 
* Sovereign Lord the King, and to his adminiſtration of the go- and publith, 
* yernment of this kingdom, and the dominions thereunto be- tain falſe, 
© longing, and wickedly, maliciouſly, and ſeditiouſly intending, 1 
* deviſing, and contriving to ſtir up and excite diſcontents and tious libel 


* ſeditions among his Majeſty's ſubjects, and to alienate and - N 


* withdraw the affection, fidelity, and allegiance of his ſaid Ma- - — _ 


© jeſty's ſubjects from his ſaid Majeſty, and to inſinuate and cauſe , 
© it to be believed, that divers of his Majeſty's innocent and de- , £90" 
* ſerving ſubjects had been inhumanly murdered by his ſaid Ma- « rhe empley- 
tr jeſty's troops in the province, colony, or plantation of the Maf- a _— 
* ſachuſet's Bay, in New England, in America, belonging to the — 

e tenor 
and effe& following; (ſetting forth the libel verbatim.) — The words (e of and cancer ning are a2 
ſoſficient introduci iom of tile matter contained in the libel, and a ſufficient averment that it was Writ» 
ten © ef and concerning the King's government, and the employment of bis _ ” a 

a crown 


* 
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« crown of Great Britain, and unlawfully and wickedly to ſeduce 


- « and encourage his ſaid Majeſty's ſubje cis in the faidprovince, ce. 


&« lonyor plantation, to reſiſt and oppoſe his Majeſty's government, 
« on the 8th day of June, in the 15th year of the reign, &. 


« with force and arms at London aforeſaid, in the-pariſh of d. 


Mary le Bet, inthe ward of Cheap, wickedly, malicioufly, and 


« ſeditiouſly, did write and publiſh, and cgyſe and procure to be 


4 written and publiſhed, a certain falſe, wicked, malicious, ſcan. 


ct dalous and ſeditious libel, of and concerning his ſaid Majeſty: 


et government, and the employment of his troops, according to the 


dc tenor and effect following. Kings Arms Tavern, Corw 
&« hill, June 7, 1775. At a ſpecial meeting this day of ſeveri 
ec members of the Conſtitutional Society, during an adjournmehy 
ice a gentleman propoſed, that a ſubſcription ſhould be immediately 


1 entered into, (by ſuch of the members preſent who might ap 


ic prove the purpoſe,) ſor raiſing the ſum of 100/.-to'be applied to 


© the relief of the widows, orphans, and aged parents of our 


t beloved American fellow ſubjects, who, faithful to the charac 
« ter of Engh/bmen, preferring death to ſlavery, were, for that res. 


&« ſon only, inbumanly murdered by the King's (meaning his ſaid. 


« Majeſty's) troops, at or near Lexington and Concord, in the 
« province of Maſachigſet's (meaning the ſaid province, colony, or 
&« plantation of the M. ſachuſet s Bay, in New England, in Ame 
&« yica,) on the 1gtl-of laſt April, which ſum being immediateſ 
© collected, it was thereupon reſolved, that Mr. Horne (meaning 
« himſelf the ſaid John Horne) do pay to-morrow into the hands df 
« Meſheurs Brownes and Colliſon, on the account of Dr. Franklin, 
« the ſaid ſum of 100 J. and that Dr. Franklin be requeſted to 
« apply the ſame to the abovementioned purpoſe. — John Horne.” 
« (meaning himſelf the ſaid Fehr Horne) in contempt of our ſaid 


Lord the King, in open violation of the laws of this kingdom, 


sto the evil and pernicious example of all others in the like caſe 
* offending, and alſo againſt the peace of our ſaid preſent Sore- 
e reign Lord the King, his crown and dignity.” T 

There were other counts in the information, charging the 
faid Jahn Horne, with caufing the ſame libel to be printed in 
The Londan Packet, or New Lloyd's Evening Poſt, and The 
Morning Chronicle, or Londen Advertiſer. 

The count on the ſecond libe} was as follows, viz. That the ſaid 
Jahn Horne being ſuch perſon as aforeſaid, and again uolawfully, 
wickedly, maliciouſly, and ſeditiouſly intending, deviſing, and 
contriving as. Nn n to wit, on the 14th day > 
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July in the 15th year eforeſaid, with force and arms at London 
aforeſaid, in the pariſh and ward aforeſaid, wickedly, maliciouſly, 


and ſeditiouſly did write and publiſh, and cauſe and procure to 


be written and publiſhed, a certain falſe, wicked, malicious, ſcan- 
dalous, and ſeditious libel, and concerning his ſaid Majeſty's 

„ and the employment of bit troops, according to the 
tenor and effect following : « I (meaning himſelf the ſaid John 
« Horne) think it proper tg give the unknown. contributor- this 
notice; that I (again meaning himſelf the ſaid John Harne] did 
« yeſterday pay to Meffrs. Browne and Colliſon, on the account of 
« Dr. Franklin, the ſum of 50/7. and that I (again meaning him- 


« ſelf the ſaid Jobn Horne) will write to Dr. Franklin, requeſting - 


« him to apply the ſame to the relief of the widows, orphans, and 
« aged parents of our beloved American fellow ſubjects, who, 
« faithful to the character of Angliſbmen, preferring death to ſlavery, 
« were (for that reaſon only) inhumanly murdered by the King's 
10 (meaning his faid Majeſty' s) troops, at or near Lexington and 

« Concord, in the province of Mafſachuſet's (meaning the ſaid 
« province, colony, or plantation of the Maſſachuſet's Bay in New 
« England in America) on the 19th of April laſt. John Horne.” 
« (again meaning trimſelf the ſaid John Horne) in contempt of 


our ſaid Lord the King, in open violation of the laws of this 


« kingdom, to the evil and pernicious example of all others in 
« the like caſe offending, and alſo againſt the peace of our ſaid 
« preſent ſovereign Lord the King, his crown, and dignity.” 
Other counts were added for cauſing this laſt libel to be 
printed in the public newſpapers. The 8 pleaded: 


Not guilty. 


1777. a 
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The information was tried at the ſittings in Londen, after 


Trinity Term, 1777, before the Earl of Mansfield, by a ſpecial 
jury, and the defendant found guilty of all the offences charged 
in the information. — This day Mr. Horne, in perſon, moved the 
court in arreſt of judgment, alleging that the information was 
inſufficient, in as much as it did not aver that any rebellion had 
been in the colony of the Maſſachiſes Bay, or that certain per- 
ſons, who were denominated the King's troops, had been em- 
ployed by his Majeſty and his government to quell that rebellion, 
or that any engagement had happened between the King's troops 
and the rebels, or that any of the rebels had been flain in ſuch 
<ngagement by the King's troops, or that the advertiſements, or 


"he charge of murder therein contained, had any relation 
to 


He argued, that nothing can be intended event that which 
hs expreſsly averred in the record. On the other hand, if by 
any poſſible conſtruction or intendment thoſe expreſſions which 


are ſaid to be criminal, can receive an innocent ſenſe, conſiſtently 


with what is expreſsly averred in the record, the conſequence 
is, that no crime is ſufficiently alleged, That troops may mean 
flocks, or companies of ſtrollers, or deſerters, and if, in any ſup- 
poſable circumſtances, the words complained of might hare 
been ſaid innocently, there is no crime charged in this record, 
He cited Mr. Juſtice Atkins opinion, State Trials, vol. 3. 760. 
as to the inſufficiency of the indictment againſt Lord Rus, 
charging him with a deſign to ſeize the guards for the poets 
tion of the King, without averring, * who the King's guards were” 


Lord Minsr1ELD. — Whatever the degree of guilt may be, 


bo ſtrongly ſoever it may have been proved, or whatever obſerr- 


tions may have ariſen in. this caſe; yet if the defendant is en- 
titled to a legal advantage from a literal flaw, GOD forbid he 
ſhould not have the benefit of it. It is moſt certain, that at the 
trial, the information was conſidered to be, for words written 


« of and concerning the Ring's government, and his employment 


& of his troops; that is, the employment of the troops by 
government. Upon that ground, the defendant called a witneſs, 
(Mr. Gould,) whom the Attorney General roſe to object to. 
He was called to prove the contents of an affidavit made by him, 
and publiſhed in the papers. I told the defendant he could 


not be called to prove the contents; but if he only meant to 
prove there was ſuch an affidavit publiſhed, and by that, to er- 


plain the ſubject matter to which the libel related, it might be 
read. If it was the employment of the troops, under proper 


authority, that came within the charge in the information. 


Had it been a lawleſs fray it would not; and ſo I believe I fad 
at the trial. It might have been a libel of the individuals; but 
it would not have been Hir libel; a libel of the King's trop! 
employed by him. Now at firſt, and at preſent, it ſeems to 
me, that, * of and concerning the King's government and the en. 
« ployment of his troops” pins it down. But I doubt a little whe 
ther there may not be ſome weight in the objection; that is, whe- 
ther in the form of drawing the information there ſhould not have 
been innuendos. In common reaſon and underſtanding it is charg- 
ed; but whether technically charged or not, I do not know ad 
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therefore, 'as to this point, without prejudice, we will take 


found, which require a technical ſcrupulouſneſs, over and above 
that certainty which is ſufficient to every reader; and we will 
go on with the reſt, de bene ee, as we could not pronounce 
judgment upon it now. We will conſider of it till the defendant 
comes up again; and if we find ſufficient to ſatisfy us to over- 
rule the objection, then we will give judgment upon the whole 


evidence as follows : 

Thorns Wilſon proved the advertiſements in. "KY the 
nianuſcripts, to be the hand of Horne. Henry Sampſon Mocdfall, 
who publiſhed the advertiſements, ſwore that the defendant 
gave him a paper on the 7th of June, to publiſh in his own and 
to ſend to the other papers; and that the defendant paid the 
fees: then he produced two advertiſements to be publiſhed. The 
defendant croſs · examined him, and he aſſented to the queſtion of 


a- 

en· the eroſs· examination, by ſaying, By your deſire I inſerted theſe 
he « adyertiſements ;* and publiſhed them as your act and deed : You 
the never deſired to be ſcreened ; but you deſired to be given up: 
ten « You ſaid, they ſhould not want full evidence.” —//i/liam I ood- 
ent fall proved likewiſe a paper given him by the defendant to be in- 
by ſerted in the London Packet, and Morning Chronicle, which were 
ls the advertiſements in the record. Therefore, upon the fact of 


printing and publiſhing there is no doubt at all. 

The defendant called a witneſs to prove that really and in 
truth there was a ſubſcription, and that the money was aQtually 
niſed; he likewiſe called William Lacy, who proved that 1001. 
was paid to him, and by him remitted to Dr. Franklin. Then 
the defendarit called Thoroton Gould, who ſaid, that at Lexing- 
ton, on the 19th of April 1775, he was a ſubaltern' officer, 
that he was ordered there by the Adjutant of General Gage, the 
commander in chief of his Majeſty's troops, and governor of 
the province ; and he, together with the other troops, {ct gut, 
and between two and three in the morning he was taken pri- 
ſoner; that he heard the provincials charge our troops. He ſaid, 
* we found them armed; we ſuppoſed they were marching to at- 
* tack us, from a continual firing of alarm cannon, early in the 
morning, as ſoon as we began to march: notice or alarm guns 
*are to raiſe the eountry. Upon this evidence the j Jury found 
the defendant gully, 

Lord Max+r1eLD then aſked the Attorney-General, if he had 
wy thing to ſay ; who * he apprehended it belonged to 
Vor. II. 8 the 


„eee 


of the caſe at the ſame time. His lordſhip then reported the 
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ſome time to conſider of it; to ſee whether precedents can beükwua 


Rex 
verſus , 
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1777- the defendant to ſtate what he could to the court in his extznuz 
tion, . | | 1 . 
Ry 


veſu Mr. Horne ſaid, he ſhould. ſtate nothing in extenuation, till 

| Horns. the court had told him there was a crime. \ His objection waz, 
+ that no crime was charged in the information, and, therefore, i 
was unneec ſſary for him to ſay any thing till the court had dif. 
poſed of that objection.— The matter was accordingly adjourned 
till Monday the 24th inſtant in this term; when Mr. Horne ap- 
pearing again in court, Lord Manzfield delivered the opinion of 
the court, upon the objections taken in arreſt of Judgment, u 
the following effect: 

Lord Mansr1iELp.—In reading my notes the other day in the 
caſe of the King and Horne, I overlooked the reference to 
a written piece of evidence given by the defendant at the trial; 

and I am told I did not ſtate it: Therefore I will ſtate it now. 
He produced to captain Gould the Public | Advertiſer of the 
31ſt of May 1775, in which was an advertiſement purporting 
to be the copy of an affidavit, made by captain Gould, while he 
was a priſoner, in the cuſtody of the rebels, at Bedford; and he 
aſked him, Whether the contents were truly printed ? I told the 
defendant, if he meant to prove the facts to be true as abore, 
it could not be done by afhdavit, the perſon himſelf being pre- 
ſent; and even if he was abſent, they could not be proved by 
affidavit z but if he meant to ſhew, that at that time there exiſted 
a public account in the newſpapers, which might be of uſe to 
reſtrain or qualify the meaning of the paper in queſtion upon 
the information, he might do ſo. He ſaid, he defired it to k 
read in that light ; and in that light it was. read, and is as fol- 
lows : 

&« I Edward Thoroton Gould, of his Majeſty's own regiment 
« of foot, being of lawfal age, do teſtify and declare, that on 
« the evening of the 18th inſtant, under the orders of Generd 
« Gage, I embarked with the light infantry and grenadiers d 
tc the line, commanded by colonel Smith, and landed on the 
« marſhes of Cambridge, from whence we proceeded to La- 
tt ington : On our arrival at that place we ſaw a body of pro- 
c“ vincial troops armed, to the number of about 60 or 70 men. 
% On our approach they diſperſed, and ſoon after, firing began; 
« but which party fired firſt I cannot exaQuly ſay, as our troops 
« ruſhed on ſhouting and huzzaing previous to the firing, which 
te was continued by our troops ſo long as any of the provincial 


« were tobe ſeen ; From thence we marched ,to Concord. On 
« A 
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the provincials aſſembled, The light infantry companies were 
« ordered up the hill to diſperſe them ; on our approach they 
« retreated towards Concord; the grenadiers continued the road 
« under the hill towards the town ; fix companies of light infan- 
« try were ordered down to take poſſeſſion of the bridge, 
« which the provincials retreated over; the company I com- 
«© manded was one; three companies of the above detachment 
« went forward about two miles ; in the mean time the provincial 
« troops returned to the number of about three or four hundred; 
« we drew up on the Concord fide of the bridge z the provincials 
« came down upon us, upon which we engaged and gave the 
« firſt fire. This was the firſt engagement after the one at 
Lexington; a continued fire from both parties laſted through 
« the whole day ; I myſelf was wounded at the attack of the 
« bridge, and am now treated with the greateſt humanity, 
and taken all poſſible care of by the provincials of Mee/- 
« ford. Signed. Edward Thoroton Gould.” 

This, with what I have before reported, is the whole of the 
evidence... There was a motion made the other day in arreſt of 
judgment, and many objections taken to ſhew, that the charge, 
as it ſtands upon this record, is inſuſhcient in law to ſupport 
any judgment. That there was no averment as to the ſtate of 
the Maſſachuſet's colony at. that time ; either that there were 
riats, inſurrections, or a rebellion : No averment that the King 
had ſent any troops ; no averment that there was any ſkirmiſh 
or engagement; or the nature of it; how it began, or how it 
went on, or ended; and lailly, that it was not averred, “ that the 
« employment of the troops was by the King's authority.” The only 
objeclion, which had any colour in it, was that which I mentioned 
laſt: I thought then, and ſaid, that the averment of the words 
being written © of and concerning the King's government,“ was 
an anſwer ; but no precedent was cited or alluded to on either 
fide, I fancy the Attorney General was ſurpriſed with the ob. 
jection; but there was no precedent cited. I could not ſay upon 
my memory, whether precedents might not require ſome tech- 
mcal form of expreſſion, as to that medium, through SR 
words are averred to be written of the King's government ;” 
and if any flaw had happened, formally, iceboically, or verbally, 
though not at all founded in the ſenſe or reaſon of the thing, 


T ſhould in this caſe have been of the ſame opinion I was, in the 


caſe of an outlawry ; that the defendant ought to have the bee 
8 2 nefit 
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1777. nefitof it: And therefore I deſired we might think of it fe 
——— ſome time, that precedents might be ſearched, and the bab 
2 — 4 looked into. We have duly weighed every thing: , Precedeny 
Hoa nr. have been looked into; we, have fully conſidered the informs 
tion, all the objections that were mentioned, and all the objeQionz 

we ourſelves couldthink of; and we are all clearly of opinion, wit 

out any doubt, that the information is ſufficient, An indictment o 
information muſt charge what in law conſtitutes the crime, wi 

ſuch certaintyas muſt be proved: But that certainty may ariſefron 

a neceſſary inference z/in the manner ſettled in the caſe of the Kin 

Str. and Lawuley in Strange“. Plain words in a libel ſpeak for then. 
9% . ſelves; if they are doubtful, their meaning muſt be aſcertained by 
an innuendo. Here the words are plain; and want no innuenk;: 
They are averred to be written „ of and concerning the King; 
« government and the employment of his troops.“ The ob 
vious meaning is, that the employment of the King's troops mut 
. be under his authority : and neceſſarily ſo when the word 
preceding are © of and concerning the King's government,” 
This muſt now be taken to be true; becauſe the verdict finds i, 
Had the queſtion ariſen upon a demurrer, it muſt equally har 


been taken to be true.—'The gift of every charge of every libel cu. 
fits in the perſon or matter of and concerning whom or which tht 
words are averred to be ſaid or written. In the King verſus 4 , 
* 2 29. derton+ the information was held bad, becauſe it was nz lai | 
B. R. in the information, that the libel was * of and concerning tle g 
c juſtices of Sggolt. Where the words are averred to be d 8 
« and concerning the King's government” or “ of the governmai 1 
« of the kingdom,” or of the government of the navy,” as 0 
any thing further of which they are alſo written, or any parts | 
cular circumſiances mentioned in the libel, through the mediun * 
of which it calumniates the King's government, ey necd nd | 
. be particularly noticed in the introduZory part of the informs * 
tion; nor is any technical form of expreſſion neceflary. It cu G 
not be; becauſe there may be caſes where the King's govert * 
ment might be calumniated through an imputation upon tt * 
x groſs licentiouſneſs of his troops, The only queſtion to be triel tre 
is, Whether the words laid, are written of the King's gorette * 
« ment?” It may vary the degree of miſchief, malice or guilt; M1 
but it is totally immaterial as to the conſlitution ol the crime one 
upon the record, whether the words refer to ſomething thit you 


has exited, and miſrepreſent ſuch exiſtent facts, or are an entit 


fiction. Had. Lexington been left out; or had any other place, 7 
| where 


ents 
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where there had been no ſkirmiſh, or engagement, been men- 
tioned as the ſcene inſtead of Lexington; it would without any 


innuendo have been equally a libel, if meant to impute the ſame , 


kind of miſconduct to the King's troops acting under his autho- 
rity. It is the duty of the jury to conſtrue plain words and 
clear alluſions to matters of univerſal notoriety, according to 
their obvious meaning, and as every body elſe who reads mult 
underſtand them. But the defendant may giveevidence to ſhew 
they were uſed upon the occaſion in queſtion, in a different or 
in a qualified ſenſe. If no ſuch evidence is given, the natural 
interpretation of the words, and the obvious meaning to every 
man's underſtanding, muſt prevail. Before this trial, five dif- 
ferent juries had found theſe words, from their weceſary meaning, 
to be , and concerning the King t government.” In this caſe 
the defendant gave evidence : But the evidence he gave plainly 
demonſlrated that the words related to troops acting under the 
King's authority; and conſequently, that the libel was „con- 
« cerning the King's government; for the military department 
is one branch of government. I am the more confirmed that 
upon this occaſion there is /7tle doubt of any real flaw in theinform- 
ation, becauſe, in thoſe five trials I allude to, a great variety 
of counſel of learning, eminence, and ability, were employed, who were 
called upon to pry, with all the acuteneſs they had, into the in- 
formation, to diſcover a flaw in it : But there were five judg- 
ments paſſed upon the ſeveral defendants : And no counſel ſaw 
or imagined there was any ſuch objection as the preſent : Upon 
the whole, we are all ſatisfied that the information is ſufficient, 
Mr. Attorney General then addrefled the court, and Mr. 
Herne was heard in anſwer “; after which, Mr. Juſtice Aſlon pro- 
nounced the judgment of the court as follows: , 
As rox Juſtice.— John Horne, Clerk, you ſtand convicted up- 
on an information filed againſt you by his Majeſty's Attorney 
General, of writing and publiſhing, and cauſing to be printed 


and publiſhed, a. falſe, wicked, and ſeditious libel of and con- 


cerning his Majeſty's government, and the employment of his 
troops. The libel has been openly read in court from the re- 
cord; and, upon the report ot his lordſhip who tried this inform- 
ation, it appears that, upon your own croſs-examination . of 
one of the witneſſes, you gloried in the publication of it; that 
jou avowed you did not defire to be ſcreened ;z and avowed your- 


o Ses the ſpecches at large in vol. xi. State Trials, new edition, 297, Gg. 
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delt the author of it. Since that indeed, in this court, you at« 
—— temptedito gloſs over parts of this libel, and to confine its ten. 


- dency to a poſſible private charge upon the King's troops, and 
not concerning his Majeſty's government ; to treat the word 
& froops” as indeterminate in it's ſignification, and not to carry 
with it the conſtruction which the information avers, and which 
the jury have found, of its“ concerning the King's government 
« and the employment of thoſe troops by his authority.” You 
have ſaid, very truly, that evidence is not to ſupply any defect in 


an information. There is no defect in the information; the 


information ſets forth the libel at large; and the information 
charges that libel to be * of and concerning his Majeſty's govern. 


© ment, as I before mentioned. Upon that, the court has now 
decided agreeable to the finding of the jury; and no man can 


really miſtake the malicious meaning and inſinuation of it. It is 
a libel whieh contains a moſt audacious inſult upon his Majeſty's 


. adminiſtration and government, and the conduct of his loyal 
troops employed in America. It treats thoſe diſaffefed and tri. 


terous perſons, who have been in arms and in open rebellion again 
his Majeſty, as faithful ſubjects— faithful to the character of 
Engliſhmen; and it falſely and ſeditiouſly aſſerts, that, „ for that 
&« reaſon only, they were inhumanly murdered by his Majeſty's 
et troops at Lexington and Concord.” By the ſame libel, ſub- 
ſcriptions too are propoſed and promoted for the families of thoſe 
very rebels who fell in that cauſe, traiterouſly fighting againſt the 
troops of their lawful ſovereign, This is the light in which 
this libel muſt appear to every man of a ſound and impartial un- 
derſtanding ; this is the plain and unartificial ſenſe of it. The 
contents of this libel have been too effectually ſcattered and dil- 
perſed by your means, as charged in the ſeveral counts of the 
information, and they have been inſerted in divers and different 
newſpapers; the contents are too well known, and I truſt ab- 
horred, to need any repetition from me, for the ſake of ob- 
ſerving farther upon their malice, ſedition, and falſehood. The 
court have conſidered of the puniſhment fit to be inflicted upon 
you for this offence : And the ſentence of the court is — That 
you do pay a fine to the King of 200 J.; that you be impriſoned 
for the ſpace of twelve months, and 1 that fine be paid; aud 
that upon the determination of your impriſonment, you do find 


| ſureties for your good behaviour for three years, yourlelt in 


4⁰⁰ 2 and two ſureties i in 200 /. each. 


After. 
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Afterwards the defendant brought a writ of error in the Houſe 
of Lords, which was argued by the Attorney and Solicitor Ge- 
neral for the crown, and by Mr. Dunning and Mr. Lee for the 


defendant. 


After counſel on both fides had been fully heard, the follow- 


ing queſtion was put to the Judges: « Whether the writing | 


« contained in the information, was, in point of law, ſuf- 
« ficiently charged to be a libel upon his Majeſty's govern- 


« merit 7 
Lord Chief Juſtice De Grey delivered the unanimous opinion 


of all the Judges in the affirmative, and gave his reaſons, as 


follow :: 
My Lords, I have conferred with the Lord Chief Baron, and 


the reſt of my brethren the Judges, upon the queſtion which 
your Lordſhips have propounded to us; and ] am deputed by 
them to deliver theit unanimous opinion to your Lordſhips upon 
it, 


22. 
17798. 


The queſtion is, Whether the writing deſcribed in the in- 


« formation, is ſufficiently charged to make it a libel upon his 
« Majeſty's government?“ 

By the words © ſuffic iently charged” I underſtand to be meant, 
Whether it is charged with ſufficient certainty ?. But, though 
the law requires certainty, we have no preciſe idea of the ſig - 
nification of the word ; which is as indefinite in itſelf as any 
word that can be uſed. Lord Coke, ſpeaking of it, repreſents 
it thus: ® «© there are three kinds of certainties*: Certainty 
« toa certain intent in general; certainty to a common intent; 
and certainty to a certain intent in every particular.” This 
laft is rejected in all caſes, as partaking of too much ſubtlety. 
The ſecond is ſufficient in defence; the firft is required in a charge 
or accuſation. + 

Perhaps this account of it does not convey a much clearer 
idea 3 but I apprehend it will become intelli;ible, by confidegs 


ing the grounds of the diſtinctions taken in the N caſe, 


upon the certainty required in a charge. 
The charge muſt contain ſuch a deſcription of the crime, that 


the defendant may know what crime it is which he is called 
upon to anſwer; that the jury may appear to be warranted in 
their concluſion of « guilty” or „ not guiky” upon the pre- 
miſes delivered to them; and that the court may ſee ſuch a de- 
finite crime, that they may apply the puniſhment which the law 


preferides | 
84 This 
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This I take to be what is meant by the different degrees of 
certainty mentioned in the books: And it conſiſts of two parts; 


the matter to be charged ; and the manner of charging it, 
As to the matter to be charged, whatever circumſtances are 


neceſſary to conſtitute the crime imputed, muſt be ſet out; and 


all beyond are ſurpluſage. And therefore, in the inſtance of 
the proſecution for perjury which has been citedꝰ, it was necel- 
ſary to ſet out the oath, as an oath taken in à judicial proceeding 
and before proper perſons, i in order to ſee whether it was an oath 
which the court had juriſdiction to adminiſter. In the proſe- 


cution of a conſtable for not ſerving the office , it is neceſſary 


to ſet out the mode of his election; becauſe, if he is not legally 
elected, he cannot be guilty of a crime in not ſerving the of- 
fice. Where the circumſtances go to conſtitute a crime, they 
mult be ſet out: —Where the crime is a crime independently of 


ſuch circumſtances, they may aggravate, * do nn 


to make the offence. 5 

- To apply theſe principles to the caſe of a libel: It may hay 
pen, that a writing may be fo expreſſed, and in ſuch clear and 
unambiguous words, as that 1 it may amount of itſelf to a libel, 
In fuch a caſe, the court wants no circumſtances to make it 
clearer than it is of itſelf: And therefore, all foreign circum- 
ſtances introduced upon the record would be only matter of 


| ſupererogation. - But, if the terms of the writing are general, 


or ironical, or ſpoken by way of alluſion or reference, although 


every man who reads ſuch a writing may put the ſame con- 


ſtruction upon it, it is by underſtanding ſomething not expreſſed 


in direct words; and it being a matter of crime, and the party 
liable to be puniſhed for it, there wants ſomething more. It 


., ought to receive a judicial ſenſe, whether the application is juſt: 


And the fact, or the nature of the fact, on which that depends, 
is to be determined by a jury. But a jury cannot take cogni- 
zance of it, unleſs it appears upon the record; which it cannot 
do without an averment. 

Thus much is ſufficient to be ſaid, in regard to the matter tha 
is neceſſary to be averred, 

+ Secondly, as to the manner of making the averment : There 


are caſes, where a direct and poſitive averment is neceſſary to be 


made in ſpecific terms; as, where the law has affixed and ap- 
propriated technical terms to deſcribe a erime; as in mur- 
der, burglary, and others. It is likewiſe true, that in all caſes, 
thoſe far which are de/criptive of the crime, muſt be introduced 

| upon. 
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upon the record by averments, in oppoſition to argument and 
inference. In the caſe of a libel which does not in itſelf contain 
the crime, without ſome extrinſic” aid, it is neceſſary that it 
ſhould be put upon the record, by way of introduction, if it is 
new matter; or by way of innuendo, if it is only matter of ex- 
atignu. For an innuendo means noting more than the words, 
« id oft,” feilicet,” dr meaning,” or “ gforeſaid,” as, expla- 
natory of a ſubject matter ſuthciently expreſſed before; as, ſuch 
2 one, meaning the defendant, or ſuch a ſubject, meaning the 
ſubject in queſtion. But as an innuendo is only uſed as a word 
of explanation, it cannot extend the ſenſe of the expreſſions 
in the libel beyond their own meaning; unleſs fomething is 
put upon the record for it to explain. As in an action upon 
the caſe againſt a man for ſaying of another, He has burnt my 
barn*,” the plaintiff cannot- there, by way of innuendo, ſay, 
meaning * his barn full of corn;” becauſe, that is not an explana- 
nation of what was ſaid before, but an addition to it. But if in 
the introduction it had been averred, that the defendant had a 
barn full of corn, and that in a diſcourſe about that barn, the 
defendant had ſpoken the words charged in the libel of the plain- 
tif; an jnnuendo of its being the barn full of corn would have 
been good: For by coupling the innuendo in the libel with the 
introductory averment, his barn full of corn,” it would have 
made it compleat. 
And I conceive, that this kind of extrinſic matter may be in- 
troduced upon the. record, either by direct averment, or by re- 
atals, or by general inference ; and that ſuch introductory matters 


and explanatory inuuendos ſo made to appear upon the record, 


do all amount to ſufficient averments. 

An innuendo is an averment, that ſuch a one, means ſuch a 
particular perſon ; or, that ſuch a thing, means ſuch a particular 
thing: And, when coupled with the introductory matter, it is 
an averment of the whole connected propoſition, by which the 
cognizance of the charge will be ſubmitted to the jury, and the 
crime appear to the court. 

The libel in the preſent caſe ſays, “ « That the ſubſcription 
4 propoſed to be entered into, was for the relief of the widows, 
* orphans, and aged parents of our beloved American ſubjects; 
who faithful to the character of Engl 1/bmen, and preferring 
death to ſlavery, were for that reaſon only inhumanly mur- 
« dered by the King's troops.“ It is not neceſſary to conſider, 
whether this libel comes within the deſcription of a libel, which 

conſtitutes 
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conſtitutes a crime of itſelf, without any aſſiſtance of other ci. 


———= cumſtances; or what bur opinions upon that queſtion might 


Rzx 


ve ſus 


be; becauſe, we are all of opinion, that there is ſufficient 
matter expreſſed with ſuffcient , to couſtirut the 
crime. 

But, two queſtions have * made upon the e 
of this information: Firit, Whether, the interior ſubſequent 
matter, being introduced by the words, „Of and concerning 
“his Majeſty's government, and the employment of his troops," 


| theſe words amount to a ſufficient averment to put it legally 


upon the record? And ſecondly, Whether, admitting it to be 
legally put upon the record, the ſenſe of it muſt be underſtood 
to be a libel upon his Majeſty” s government? 

And firſt, Whether it is legally put upon the record in 
« point of form? At is put upon the record by theſe words: = 


« That the defendant wrote and publiſhed ſuch a libel, of and 


(e concerning his Majeſty" 8 government and the employment of bit 


« troops.” This is an averment; for the fact is, that * tle 
« wrote and publiſhed the libel;” and the circumſtance cos. 
nected with that ſact, and which therefore makes a part of it is 
that © He wrote and publiſhed the paper or libel, of and cn. 
de cerning his Majeſty's government and the employment of hi: 
« trop. If the jury, upon the defence ſet up, had found 
that the libel was not publiſhed relative to the King's govern« 
ment, or the employment of his troops; the information was 


not proved: for it contains an entire propoſition, And it it had 


* State Pi- 
alt, vol. LY 
390. 


appeared, that the paper related to a valuntary act of the troons 
only, and not to an employment of them by government, the 
information would have been falſe: Hecauſe the prol-cutor 
would have failed in the proof of the propoſition, that it was 
written, Of and concerning the King's government and the en. 
« ployment of his troops.” 

This is no new doctrine: The cafes cited at the bar ſhew it. 
In Tuchin's caſe* one part of the libel was this: —* The mil. 


„ managements of the navy have been a greater tax upon the 


« merchants, than the duties raiſed by parliament.” It might 
have been ſaid there, What navy? Whoſe navy? Was it the 
navy of England ? or did it mean only the merchant ſhips ? The 
information charged, that the defendant had written a ſcandal 
ous and ſeditious libel; in which the information ſtated in the 
introdufory part, that * Of and concerning the royal navy of this 
* kingdom and the government of the ſaid navy, it is _— 
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« and ſo.,,, When the information came, in ſtating the libel, 

to the word * navy,” by an innuendo, it explains it thus: 

« meaning, the royal navy of this kingdom;” which, being 
coupled with the averment in the introductory part of it, made 
the ſenſe and the charge compleat. Again, in another part of 
the ſame information for another libel, one part of the libel was 
mus: There is another plot againſt you:“ and afterwards, 
« it is a plot preparatory to your trial.” What trial? The in- 
troductory part of the information charged, that this libel was 
written, Of and concerning the defendant, and a proſecution 
« to be had againſt him for divers ſeditious libels by him, be- 
« fore that time, compoſed and pudliſhet,” The intormation 
afterwards explains “ you” thus; meaning the defendant.” 
This, connected with the averment in the introductory part, was 
a ſufficient explanation of the charge. The defendant was found 
guilty of the ſeveral libels in the information. He moved in 
arreſt of judgment; but not upon the ground of the inſufficiency 
of the averments; ſor it was ſufficiently underſtood, that, „Of 
« and concerning the royal navy, &c.”* was good without any 
other additional averments. In the caſe of Rex verſus Matthews *, 


686. 


1777 


— 
Ho NE. 


* State Tri. 
als, vol. 9. 


which was an inditment upon fiat. 6 Ann. c. 7. the words of the ,, 634, 2, 
libel were theſe; © From the ſolemnity of the Chevalier's birth, J. 


« and if hereditary right be any recommendation, he has that to 
& plead in his favour.” It was there ſaid, What Chevalier? 
Who was he? What recommendation? And to what thing? — 
In the introductory part, the information charged the libel to 
have been written, „Of and concerning the Pretender,” and 
« Of and concerning his right to the crown of Great Britain.“ 
And it was held, that the inmuendos in the body of the libel, 
explaining the words © Chevalier, &c.” to mean the Pretender 
and his hereditary right to the crown of Great Britain, when 
connected with the averments in the introductory part, of its 
being written Of and concerning the Pretender and his right 
* to the crown of Great Britain,” were a ſufficient explanation 
to make good the charge. 

In the cafe of Rex verſus Alderton+, the libel there was an ad- 
vertiſement, reciting certain orders made for collecting money 
on account of the diſtemper amongſt the horned cattle, adver- 
tiſed by the clerk of the peace for the county of Sf, and 
it charged, that by theſe orders the money collected had been 
improperly applied. The information charged this to be a libel 
on the juſtices of Sf. In the body of the libel, * 
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ſaid, * by order of the juſtices,” nor did the information in the 


8 part ſay, that it was a libel „, and concerning the 

« juſtices of Suffolk.” But when the information came to ſtat 
any of the orders in the advertiſement, it added this innuendi; 
meaning © An order of the juſtices of peace for the county o 


4 Suffolk. ” But theſe innuendbs could not fupply the want of an 


averment in the introductory part, of its being written of an 
concerning the juſtices ; becaufe they were not explanatory of, 
but in addition to, the former matter; and the court were of 
opinion, that the information having omitted the words, 0 


, and concerning the juſtices *, in the introductory part, ſuch omil- 


ſion was faralz And judgment was accordingly arreſted. 
From theſe caſes it is clear, that the words“ Of and concern. 


4c ing” arc a ſufficient introduction of the new matter. And 


therefore in the preſent caſe it is, in point of form, a ſufficient 
averment upon the record, that the paper was written „ Of and 
ic concerning the King's government.” 

But ſecondly, it has been argued upon the further charge re 
ſpecting the troops, that it does not import that theſe troops 


' were ſo employed by act of government. And therefore, though 


it ſhould be held to have been- written, © Of and concerning th 
C King's government, yet it does not appear to be fo, relative u 
the act of the troops. It has been further argued, that in giving 
their opinion upon this point,“ The judges can take no know- 
6 ledge of any thing that is ſaid or written, but what they can 

ve collect from the record ;” and likewiſe, * That every accu- 
« ſation taken from the record muſt be plain and clear; and is 
« not to be ſtrained by any forced meaning or conſtruQtion,” 

But, as the crime of a libel conſiſts in conveying and impreſſing 
injurious reflections upon the minds of the ſubjedt ; z if the 
writing is fo underſtood, by all who read it, the injury is dine 
by the publication of rheſe injurious refletions, before the matter 
comes to the jury and to the court. And if courts of juſtice 
were bound by law to ſtudy for any one poſſible or ſuppoſable 
cafe or ſenſe, in which the words uſed might be innocent, ſuch 
a ſingularity of underſtanding might ſcreen an offender from 


' puniſhment ; but it could not recall the words, or remedy the 


injury. It would be ſtrange to ſay, and more fo to give out as 
the law of the land, that a man may be allowed to defame in 
one ſenſe, and to defend himſelf by another. Such a doctrine 
would indeed be pregnant with the nimia ſubtilitas, which m 
Lord Cole ſo juſtly reprobates. 10 
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The true rule to go by is laid down by my Lord Xing in the 


"638 
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caſe of Rex verſus Matthews *, which is this: “That the court 


« and jury muſt underſtand the record as the rift of mankind do.” 


This being the rule, and the accuſation ſuch as I have before, 


Rex 

werfus - 
Hoax. 
State 


ſtated, it remains to be ſeen only, what the words in the preſent Trias, vol. 
caſe are» They are theſe, © That the defendant, of and con- 9 


« cerning the King's government and the employment. of his traps,” | 
aid * that innocent ſubjects had been inhumanly murdered by 


« the King's troops only for: preferring death to flavery.” 

Do theſe words import in their natural and obvious ſenſe, that 
the King's troops were employed by the act of government, in- 
humanly to murder the King's innocent ſubjects? There 
can be no doubt but that the King's government comprehends all 
the executive power of the ſtate both civil and military. That 
he employs all the national force, and that his troops are the in- 
ſtruments with which part of the executive government is to be 
carried on, The introduCtory part of this information charges, 


that the ſubject of the writing in the preſent caſe was, The 


« troops, and the King's troops, and the buſineſs they had done.” 


It has been truly ſaid, that the King's troops may, like other 
men, act as individuals: But they can be emplayed as trmps by 


the act of government only. If the averment therefore amounts 


to this, that, in the diſcourſe which was held, the words were 
laid & of and concerning the King's government; the natural i im- 
port of them, without any forced or ſtrained meaning, appears 


to us to be this; I am ſpeaking of the King's adminiltration of 


his government relative to his troops, and I fay, “that our 
* fellow ſubjects, faithful to the character of Zng/i/hmen, and pre- 
« ferring death to ſlavery, were for that reaſon only man 
“ murdered by the King's order; or the orders of his officers.” 

The motive imputed tends to aggravate the inhumanity of the 
act, and conſequently, of the imputation itſelf: Becauſe it 


arraigns the government of a breach of public truſt, in employ- | 


ing the means of the defence of the ſubject, in the deſtruction 
of the lives of thoſe who are faithful and innocent. 


As to any other circumſtances nct ſtated in the information; 
if thoſe which are ſtated, do of themſclves conſtitute an offence, 
the reſt ſuppoſed by the defendant, whether true or falſe, would 
have been only matter of aggravation, and not any ingredient 
eſſential to the conſtitution of the crime, and therefore nut ne- 
ceflary to be averred by the record. 


Upon 
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Upon the whole of the eaſe, therefore, we are unanimouſly of 


opinion, that the record contains .. All facts and circumſtances 
cc neceſſary to warrant the concluſion of the j jury. And that it 


4 likewiſe contains, all fats and circumſtances neceſſary for 


« the information * the court to give their nn upon the 


tc occaſion.“ 


Friday, 


News 21ſt. 


Lord Manſ- 
Was ab- 
ſent, having 
given his 
opinion in 
the year 
2757. 


Whereupon it was ordered and adjudged, that the judgment, 
given in the court of Xing's Bench for the King, be affirmed, and 
the , W poſl Oe. 


* 
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* 
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| Dor ex dim. Arx vxs, verſus Hoke er al. | 
TI ejectment for lands in Gloucefterſhire, upon not guilty 
pleaded, the j jury found a ſpecial verdi& ſtating in ſubſtance 


as follows : 
That Sir Robert Atkyns, the elder, was, on the 8th of Tune 


| 1699, ſeiſed in fee of the premiſes in queſtion, and being ſo 


ſeiſed, on the 12th of Jane 1699, made and executed three 


ſeveral indentures: By one of which (called the le deed) dated 
the 12th of June 1699, made between Sir Edward Athyns, Sit 
Robert Atkyns (fon of Sir Edward Atkyns,) and Dame Mary his 
wife, of the one part, and Sir Edward Carteret and John Lowe 
gent. of the other part; it was witneſſed that in conſideration of 
Dame Mary relealing a former jointure and of a new 


fon to be made for her, Sir Robert covenanted, that he, Si 


Edward, and Dame Mary would, before the end of Mithaelma: 
Term then next enſuing, /evy a fine of the premiſes, to the uſe of 
Sir Robert for life, remainder to the uſe of Dame Mary for liſe 
for her jointure, remainder to Sir Robert Arkyns, ſon of Sir Re 
bert Athyns in tail male, remainder to the right heirs of Sir 
Robert Atkyns the father for ever.” 

The other two deeds were a leaſe and bene; dated the 11th and 
12th of June 1699, reſpectively. By the releaſe (called the greater 
deed) made between Sir E. Athyns, Sir R. Atkyns the father, and 
Dame Mary his wife, Philip Sheppard, Eſq ; Sir Clement Farn- 
ham, and Edward Atkyns, of the frft part; Sir George Cartere, 


Sir Edward Carteret, John Lowe, Lord Hinchinbrooke, Sir Philiy 


Carteret, and Edward Swift, Eſq; of the ſecond part ; Sir Rv 
bert Atkyns the ſon, and Levis Carteret, daughter of Sir George 
Carteret, of the third part ; it was witneſſed, that in conſideration 
of a marriage thentofore had between Sir Robert Athyns the * 
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ther and Dame Mary his wife, and alſo of a marriage ſhortly 


Carteret, and in conſideration of 6,500 /. the marriage portion 


ture, and alſo for the jointure of the ſaid Levis, Sir Edward 
Atkyns, and Sir Robert, the father, releaſed the premiſes in queition 
to Sir Edward Carteret and Jahn Lowe, to the uſes of the {fer 
died ; with a proviſo, that Sir Robert Attynt the father, Sir Robert 
Atkyns, the ſon, and Louis Carteret reſpectively, when in poſſeſ- 
fon of the freehold, might make leaſes for three lives or 21 years, 
reſerving the uſual rents ; with a further proviſo, that Sir Robert 
Atlyns, the father might appoint the manor of Lower Swell, 
Upper Sewell, and Stow in the Would, as a jointure for any future 
wife; with a like power to Sir Robert, the ſon, in reſpect ot the 
lands ſettled in jointure upon Lovis Carteret : And Sir Robert 
the father, covenanted to levy a fine before the end of the ncxt 
Michaelmas Term to the uſes before mentioned. — That in T rir.ity 
Term 166g, a fine was levied of the premiſes in queſtion. 
That on the 6th of Fuly 1669, Sir Robert the fon married 
Lovis Carteret, That Dame Mary died on the 2d March 
1680. That afterwards Sir Robert Athyns the father, on the 
26th April 1681, in conſideration of a marriage then intended 
to be had between him and Mrs. Ann Dacres, by indentu:e of 
that date, made between himſelf of the one part, and dir - cbt 


the premiſes: in queſtion in purſuance of his power to Arn Dacres 


168 1.— That by indenture of the 27th April 1681, between 
Ann Dacres of the firſt part, Sir Robert Atlynt, the father, of 


of 26th April 1681, and the aſſignment of the premiſes therein 
mentioned, but that nevertheleſs it wwas agreed that -only part of 
the ſaid premiſes was to be ſettled on the ſaid Ann for her join- 
ture, and the other part was to be re- conveyed, it was wineſſed 
and declared, that the ſaid other part ſhould be, and was re-con- 
veyed to ſuch uſes as Sir Robert Atkyns ſhould appoint. On 
the 25th of May 19cB, Sir Robert Athyns the father made his 
vill, and thereby deviſed the reverſion of the premiſes, after 
the eſtate tail created by the deed of the 12th of June 1669, to 
fobn Tracy (taking the name of 4thyns) in tail, and if he died 
vithout — the next. younger ſon of 


: Fohn 


0 


of the ſaid Levi Carteret; and for a proviſion for Dame Mary, 
the wife of Sir Robert Atlynt, the father, in the nature of a join- 


Dacres, John Dacres, and Ann Dacres of the other part, aſſigned - 


for life for her jointure z and married her on the 28th of April 


the ſecond part, and Sir Edward Athyns, reciting the indenture 


1777. 


to be had between Sir Rebert Athyns, the ſon, and the ſaid Levis — 


verſus 


Haas bt. 
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1777 Jobs Tracy in tail, and ſo on to other younger ſong, with an 
— ultimate reverſion to Richard Arkyns, the elder ſon of Sir Edward 
. e, Athyns:« and on the th of February 170g, died ſeiſed of the 
Henn. premiſes in queſtion ; whereupon Dame Ann, his widow, entered 
7 on the ſame, claiming them for her jointure, and was in py 
fon thereof. — That by indenture 18th May 1710, Sir Richard 
Athyns aſſigned the ſeveral terms in the deed of the 12th 
June 1699, to Joſeph Walker, in truſt for Sir Robert Athy, 
; tte ſon and the heirs male of his body by Dame Lovis his wiſe, 
BENS: — That Dame Ann being in poſſeſlion of the premiſes, in Tri. 
- nity Term, 9 Ann. 1710, an cjectment was brought againſt her 
on the demiſes of Sir Robert Atkyns, the ſon, and Jeep Waller, 
when a general verdict was found for the plaintiff, and judgment 
entered up for Philips. That Sir Robert, the ſon, in purſuanceof 
the ſaid judgment, entered into and was in poſſeſſion of the pre- 
miſes.— That Philips, on the iſt January 1710, furrendered 
the two terms mentioned in the declaration in ejectment to be 
demiſed to him, to Sir Robert Athyns, the ſon, then in poſſeſſion, — | 
That on the 17th. January 1110, Sir Robert Atkyns, the fon, 
being / in poſſeſſion, and during the life-time of Dame Ann the 
widow, made a feoffment of the premiſes to James Earle in fee, 
which feoffment was declared to be, for docking, barring, and 
dgſtroying ALL ESTATES TAIL, uſes, reverſions and remainders 
in the premiſes; and for veſting the fe in Sir Robert, the ſon; 
10 hold to Earle, to the intent and purpeſe that he might become 
perfect tenant of the freehold in order to ſuffer a recovery: Ihe 
uſe of the ſaid recovery to be to Sir R. A., the ſon, in fee— That 
livery ſeiſin was, on the -2o0th January 1710, given to Zur 
as appears by indorſement on the indenture of 17th January 1710- 
In Hilary Term, gth Ann. 1710, a recovery was accordingly 
ſuffered, Sir R. A., the ſon, and Lovis his wife being vouchees.— 
That on the gth of November 1/7171, Sir R. A., the ſon, died 
without iſſue.— That in Hilary Term, 10 Ann. an ejectment 
was brought againſt Robert Atiyns, Eſq; heir at law of Sit 
KR. A., the father, and of Sir K. A. the ſon, on the ſeveral 
demiſes of Dame Ann and Thomas Dncres ; and in Eafter Term 
1712, a general verdi&t was given for the plaintiff on both 
demiſes; and judgment entered up. That immediately after, 
Dame Ann entered upon the premiſes, and continued in poſſeſ- 
gon thereof till gth Ofober 1712, when ſhe- died. —That 
Robert Aulynt, Eſq; then entered, and was poſſeſſed till the 16th 
of March 1753, when he died without iſſue male, * 
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Ann the wife of Thomas Horde, and Elizabeth the wife 1777. 
of Edmund Chamberlayne; his only children and co-heirs at 1 2 
law; having in his life-time by leaſe and releaſe of zoth and 91ſt 1, 
Oftober, 1713, ſettled the premiſes upon himſelf during the joint= Hoa. 
lives of himſelf and Elizabeth his wife, with remainder to his 

firſt and every other ſon in tail male; with remainder to all and 

every his daughter and daughters in tail male, reverſion in fee 

to himſelf.— That E/izaheth, the wife of the ſaid Robert Attynt, 

died on the 8th of Ofober, 1739. That in Ber Term, 

2 Geo. 2. 1729, Edmund Chamberlayne and Elizabeth his wife 

tvied a fine of a moiety of the premiſes in queſtion ; And 

in Eater Term, 24 Geo. 2. 1752, Thomas Horde and his wife 

levied a fine of the other moiety.— That Ferdinando Tracy, 

the third fon of John Tracy of Stanway, died on the 3d 

of May, 1729, under age, and without iſſue male William, 

the 6th ſon, died 15th May, 1729, without iſſue male. 
Anthony, the fourth ſon, died on the 29th of May, 1767. That 

Robert, the eldeſt ſon died on the 28th of September 1767, withs 

out iſue male, in the life-time of John Tracy, the ſecond ſon, 
whereby the laid John became heir to his father. That on the 

24th of June, 1770, Thomas, the fifth fon died without iſſue 

male, he being at the death of Nobert, the only younger ſon of 

his father. That on the 23d of Fuly, 1773, John died without 

iſue male. That Richard Attynt, nephew of Sir Robert Atkyns 

the elder, and deviſee under his will, died in December, 1717, 

leaving Edward Kinſey Athyns his heir at law, who died on the 

qth of July, 1743, leaving Edward Atiynt his heir at law, who 

died on the 22d of February 1765, leaving Edward Atkyns, the 

leſſor of the plaintiff, his heir at law. The jury then find that 
Edward Athyns, the leflor of the plaintiff, after the death of 
Thomas, the fifth ſon, entered on the premiſes in the 2d count, 

and was ſeiſedz and being ſo ſeiſed, made the demiſe to the 
plaintiff of the 2d of July, 1770. They then find his entry on 

the premiſes in the fourth count, on the-11th of April, 1774, 

after the death of John Attynt, the ſecond ſon; and the demiſe 

to the plaintiff on the 13th of April, 1774, who entered on the 

lame day, and was ejected by the defendants, 

This caſe was argued twice firſt, in laſt term, by Mr. Buller 
for the plaintiff, and Mr. Kenyon for the defendants. And again 
in this term, by Mr. Bearcreft for the plaintiff, and Serjeant 
Glynn for the defendants. Lord Mansfield was abſent, having 
given his opinion on the q in the year, 1757. 
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Mr. Bullsr for the plaintiff, after ſtating the fats, argued 2s 
follows; The ſingle queſtion for the court to determine is, 


8 Whether, in the recovery ſuffered in Hilary, 1710, there was a 
Hoxvz god renant to the precipe? L am to contend there was not: 


And I ſhall conſider the ei of this recovery upon two grounds. 
»ſt. On the judgment in ejectment, and the poſſeſſion under it. 
adly. Upon the feoffment. Firf, Sir Robert Athyns gained 


nothing but a mere poſſeſſion under the ejectment, we 6G any 
-- freehold... The judgment was only to recover the ferm: Con- 


fequently, the derivative right under it, could only be the py 
Mon of the term. To fupport the recovery upon this ground, 
it muſt be contended that Sir Robert was a diſſeiſor under, the 
ejectment, and gained an immediate freehold to himſelf. But 
nothing ſhort of an actual after could give him the frechold: 

For the true meaning and definition of a diſiſin, as laid down in 


the books, is, * when a man enters into any lands or tenements 


*« where his entry is not lawful, and puts him out who has the 
% freehold.” Tit. ſact. 279. To conſtitute a diſſeiſin therefore, 
it muſt be without order of law, and by an actual cufter oi 
the perſon -who has the freehold: And thereby, the party gains 
the freehold to himſelf. The ſame doctrine is laid down in (Ga. 
Litt. 181, C 153.6. alſo in Brafon, lib. 4. cap. 2. fol. 100. 
cap. 3. fol. 161. . „ A dilleifin is, where any one infeoffs au- 


other of a freehold in prejudice of the true owner.” Theſe 


authorities decide effectually what a diſſeiſin is; and that there 
may be a mere wrongful paſeſcon, without a diſſeiſin. So alſu is 
the caſe of Matheſon verſus Trott, 1 Leon. 209. In the preſent 
cafe, though it is admitted that a fee was gained, yet the 20 
itſelf amounting to à 4vrong ful poſſeſſion only, and not to a0 
oujler ; it is not a technical legal diſſeiſin. Again, in 1 Salt 
246, it is expreſsly held, © that to work a diſſriſn or abate- 


ment, there muſt be an a&ual expulſion of him who has the 


** right,” Therefore under the judgment in ejectment in the 
preſent caſe, I contend there can be no diſſeiſin; becauſe the 
judgment and writ of poſſeſſion gave no right of freehold; but 
left that, Juſt as it was before : and if the ejectors had no right, 
they might be turned out by another ejectment the next day- 
— There is a, diſtinction that runs through all the cafes upon 
this ſubject, and reconciles the ſeeming contrarietybetween them; 
which is, that an entry may amount to a diſſeiſin for the fake 
of advancing the remedy of him who has the right. Cro. Car- 


303. Falm. 201. In the latter caſe, «tenant at will made f 
« lea 2 
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& leaſe. for years: The original leflor did no act upon the land, 


« deviſe good; in as much as it was a ſtrong intimation that he did 
« not elect to admit himſelf difleiſed, but the-contrary.” The 
caſe of Sir Ambroſe Cane, cited in Cre, Car.,303. is to the ſame 
purport. There was a later caſe, Metcalf ex dim. Kynaſton v. Par- 

ry, MSS. in Scacc. Mich. 1743+. © Tenant in tail of lands, leaſed 
6 * his father to a ſecond ſon for lives under a power, upon his 
« father's death received the rent from the occupier as owner, and 
« ag if no ſuch leaſe had been made. He ſuffered a common re- 
« coyery: And it was holden, that this was only a diſſeiſin of the 
« freehold at election, and therefore, there was no good tenant to 
« the præcipe. T hit caſe was preciſely the lame as the preſent; 
except that this is rather ſtronger. Here Lady Anne could not 
[even have elected to make it a diſſeiſin; becauſe the entry 
and poſſeſſion under the ejectment were not injuſſè et fine judicio, 
which the writ of nove/ difſe;jn always ſuppoſes. Neither could 
ſhe have entered > Becauſe after a judgment in ejectment obtained 
againſt: her, the court would not have ſuffered her to get poſ- 
ſeſſion unleſs by ſome other ſuit. If ſhe could have elected to 
make it a diſſeiſin, as far as ſhe could, ſhe did: For ſhe brought 
another ᷑jectment, recovered poſſeſſion, and continued in poſſeſ- 
hon till her death. Therefore, ſuppoſing either the judgment in 
cement, or the feoffment to be a diſſciſin, it was entirely done 
away by the ſubſequent poſſeſſion of Dame Anne. Sir Robert 
flands more in the light of tenant by /uferance, than in that of 
a diſſeiſer : Becauſe his poſeſFon was by ad of law : and in Cole 
Littleton, 271+ a diverſity is taken, „ where one cometh to a 

particular eſtate in lands by act of the party, and by act of 
„a.:“ Which is the caſe of tenant by ſufferance, who cometh 
to the poſſe ſſion lawfully and then holdeth over. — Sir Robert en- 
tered by right in conſequence of the judgment in ejectment: 
But he afterwards held her over by wrong; becauſe the freehold 
was in another perſon. 

Further, difleihn is 2, and therefore ought to have been 
found. Whereas, the verdict only finds that Sir Robert entered 
into poſſeſſion in purſuance of the judgment in ejectment; and 
does not ſay Lady Anne was ouſted. Conſequently, as it is not 
found, the court will not preſume it. . 

2dly, I am to conſider the efe# of the feofſment to Earle. It 
is clearly. a feoffment in form only, not in ſubſtance: There- 


lore i 1 cannot have the effect of a feoffment to a third per- 
1 2 ſon 


C 


ſe 
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« but he made a will and deviſed it : And the court adjudged the — 
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fon for his own benefit. It was merely fiftitiour, for the be. 
———— nefit of Sir Robert, who continued in poſſeſſion during the whole 


time. That circumſtance alone is ſufficient to make it void; 

and ſo it was determined in White v. Bacon, Savil. 126. Earl: 
never took the profits, nor was ever in poſſeſſion : The feoffment 
was part of a family conveyance, If the perſons making it had 
no power to convey, it could give no intereſt beyond what they 


_ themſelves had, If it were held to go further, it would eſtabliſ 


a precedent for every tenant in tail in remainder, with the con- 
currence of tenant for years only, to ſuffer a recovery againſt the 
conſent of tenant for life, and ſo deſtroy half the family ſettle- 
ments in the kingdom. It would at the ſame time effeftually 


deſtroy the eſtabliſhed doctrine of recoverics, which makes the 
intervention of the tenant for life in poſſeſſion indiſpenſibly ne- 
ceſſary-— Beſides, this feoffment was ſecret and covinous: There. 


fore void within the doctrine of Fermor's caſe, 3 Co. 77. and 
Co. Litt. 357.6. That in all caſes where a man hath a right. 
tc ful and juſt cauſe of action, yet if he of covin and conſent do 
c raiſe up a tenant by wrong againſt whom he may recover, the 
« covin doth ſuffocate the right, ſo as the recovery, though 
© jt be upon a good title, ſhall not bind or reſtore the demandant 
« to his right.” Fitzherbert's caſe, 5 Co. 79. b. S. P. This latter 
caſe is exacti in point, for there the feoffment was by a per- 
ſon having merely a bare poſſeſſion by fraud, with intent to bar 
the rights of third perſons. —This is a moſt unfavourable caſe. 
Sir Robert got into poſſeſſion by miftuke of the law; ahd in con- 
ſequence of that miltake, the preſent feoffment was made. But 
the law never works an injury.—If the feoffment were bad 2 
being ſecret and covinous, no title can be derived under it 
Lite. ſe, 395. If diſſeiſor infeoff his father in fee, and the 
ic father die ſciſed, by which the lands deſcend to the diſſeiſor a 
© heir, the aſſignee may well enter notwithſtanding the de- 
« ſcent; and the diſſeiſor ſhall be adjudged in but as a diſſeiſot, 
& quia particeps criminis.” Here, Sir Robert was not only partice 
criminis, but the only perſon criminal: for Earle never commit 


ted any diſſeiſin. All that appears with reſpect to him is, tha 


by indorſement upon the feoffment, livery was made to him: 

But that indorſement, for any thing that is e wn to the con- 
trary, might be made without his privity. The diſſeiſin was 8 
fact which ought to have been found by the verdict, in order to 
enable the court to judge of it; and not being found, I hope the 
court will give the ſame opinion now, as Was given in the eu 
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Mr. Kenyon, contra, for the defendant. —On the former diſ- 

cuſſion of this caſe, great ſtreſs was laid upon the priority and 
poſteriority of the two deeds; but I ſhall confine myſelf merely 
to the operation of the feoffment by Sir Robert; and I admit, 
that if a feoffment could have no effect becauſe the party to 
whom- it was made did not enter under it, and -receive the 
profits, there would be an end of the queſtion. But the au- 
thorities in the books ſpeak a very different language : if they 
did not, every family ſettlement would be void. So, if the 
non-privity of the parties were to make it void, there would 
be an end of this queſtion ; for then it would be void as to all 
the remainder-men and reverſioners.—It is (aid, difſeifen is a fact. 
[ ſay it is a concluſion of law from fas ; and the great point 
here, is the operation of the feoffment in 1719.— The power 
of jointuring is pro b4c vice to be conſidered as well executed; 
therefore the queſtion is, whether that power ſtood in the way 
of Sir Robert Arkyns The ejectment and feoffment were to 
diſaffirm the title of Lady Anne; and there was no colluſion 


between the parties. It is ſaid Sir Robert got into poſſeſſion by 


miſtake. If a party gains a fee by right or by wrong, it is ſuf- 
ficient to give him a power of making a tenant to the præcipe. 
If Sir Robert entered with a title, it was as tenant in tail, and 


the verdict ſuppoſes him to be ſo. If without title, I fay he 


entered as a diſſeiſor, or at leaſt obtained ſuch a poſſeſſion as 
entitled him to convey in the terms of the feoffment, The 
authorities in ſupport of this poſition are to be found in 1 Bur. 
60, 114. where the main drift of the argument was, what it is 
now. It has been ſaid, that the party who is diſſeiſed, may 
conſider the perſon who enters, as a diſſeiſor, merely for the benefit 
of entitling himſelf to a writ of novel diſſeiſin, and to advance 
his remedy againſt him. I admit there are ſeveral caſes to be 
found which ſpeak to that effect; but not one of them applies 
to the caſe of a feoffment, except that of Metcalf, ex dim. Kyn- 
en verſus Parry. But the leaſt attention to that caſe will lay 
it entirely out, of the preſent. There, Kynaffon being tenaut 
for life with a power of leaſing, remainder in tail to his eldeſt 
ſon; made a leaſe to the /econd ſon, The elde entered and 
took poſſe ſſion without obſtruction from the leſſee for life, re- 
ceived the rents and profits, and ſuffered a recovery which was 
held bad: But it was ſuffered before the ſtat. 14 Gea. 2. c. 20. How 
does that caſe apply here ? There the tenant to the precipe was 
made by leaſe and releaſe ; if ſo, there was an end of it; but if the 
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1777- party had made it by ferffment, it would have been good. 4 
—-*-> leaſe and releaſe, bargain and ſale, or covenant to ſtand {riſed 
| Dor 
de Were innocent for the purpoſe ; and by them he could not 

3 what he had not: but the maxim „ nemo dat, Oc.“ does not 

apply to the caſe of a feoffment. H: refered to the generil 
caſes relied upon by Mr. Knowler, in 1757, and cited Pophan, 
39. Lit. ſe. 59g. Hum verſus Burn, 1 Salk. 339. Smith 
verſus Forteſeue, 18 Vin. Abr. 413. In 3 Ath. 562, Lord 
 Hardwicke, talking of the diſtinction between a feoffment ani 
other conveyances, ſays, ** if the defendant had a mind to gain 
« ah eſtate by wrong, he ſhould have made a Feoff ment 4with livery, 
which would have been a ien: and then a fine levied 
« afterwards, and five years non-claim, would have been a bar." 
In 3 Att. 339. Lord Hardwicke fays in effect the ſame thing; 
« that a bare entry with feoffment by livery will gain a ſeiſin.“ 
And 2 Fez. 481. is to the ſame effect as 3 Ath. 339. Theſe caſe { 
alone ſhew it is the law of the land, All other conveyance f. 
are nothing to the purpoſe. Therefore Zarle had -an gflat 9 
Freehold at the time of the recovery; and if he had, the recovery h 
was good. With reſpeQ to the great inconvenience that has been f 
mentioned, and the charge of colluſion, the beſt anſwer to them 4 
* 


as... a — — 


"= £-k TT URI” Cay hog TR 


is, by afking, why other inconveniences and wrongs which 
exiſt, remain unremedied ? Why does collateral warranty de- 


ſcending, bar without any aſſets deſcending with it? Becauſe a 
ſuch is the lex ſcripta. Why does the law e a more re. Ju 
mote eſtate, when it does not protect a nearer ? Why may iſſue « 
be barred ? Why was the ſtat. Hen. 8. LENT * with 
proclamations made ? 

It is ſaid that Sir Robert entered as tenant by ſufferance : I do a 
not think it; nor as tenant in any way z for to enter as tenant, (I 


there muſt be a privizy in the caſe; but there was no privity 
between Sir Robert and Lady Auns. Diſſeiſins make a conſidei- 


"preſent caſe, the recovery is not only without the concurrency 
but againſt the expreſs inclination" of tenant ſor life; therefore, 
clearly bad, It is likewiſe admitted, that if diſſeiſin is a fact, 


it ought to have been found, But it is ſaid difſeifin is not * 
N 9 5 | bart 


m 
able head of the law in this country, at leaſt, technical diſſeiſins. of 
If thers is a technical diſſeiſin in point of law, I hope the court th 
will decide upon it, and adjudge that the n in shis caſe 
is effectual. th 
| Mr. Buller in reply. It is admitted that no perſon can ſuffer in 
. a recovery without the concurrence of tenant for life, In the th 
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bare fact, but a concluſion of law from facts found. But 
the law ſays, „ to make a diſſeiſin, there muſt be an actual 
« ouſter,” And here no ſuch fact is found by the verdict. 
Then, though there was no colluſion between Sir Robert 
and Dame Anne, (and I never contended there was,) yet there 


was colluſion between Sir Robert and Earle, Again, it is ſaid 
Sir Robert was tenant in tail. Was he tenant in tail in poſ- 


ſeſſion ? If he was not, he did not ſtand in a fituation to enable 


him to ſuffer a recovery. I he fact is, that he was tenant in tail in 


remainder only, and a tenant for life ſtanding out againſt him. 
As to the doctrine laid down in 1 Salt. 339. and the other 
caſes cited to the ſame point, they are diſtinguiſhable from the 
preſent. For none of them ſpeak of private feoffments where 
the poſſeſhon is not changed; but of public notorious feoffments 
with livery, upon the land 3 whereas the preſent is the caſe of a 
ſecret feoffment without any entry on the land or livery to the 
feolfee. Therefore there ought to be judgment for the plaintiff. 

There being ſo much in print upon this ſubje& already, 1 
haye omitted the ſecond argument. After the counſel had 
finiſhed, Mr. Juſtice Altan ſaid, the caſe was treated in a moſt 
able and maſterly manner in the reports of Sir James Burrow ® 


That the court had looked into all the cafes there cited; and 


would now re-confider them together with the arguments urged 
at the bar, and would give their opinions in the term. 'That the 
judgment in 1 Bur. 60. was a very great authority; but the 


court was now to give their opinion. | 
Cur. adv. vult. 


Afterwards, on this day, Mr. Juſtice Aon delivered the opi- 
nion of himſelf, Mr. Juſtice Wills, and Mr. Juſtice Hunt, 
(Lord Mansfield continuing abſent,) to the following effect: 

We have carefully examined all the caſes cited in the argu- 
ments at the bar and the reports; which, together with the facts 


of the caſe, I ſhall ſtate in the order in which they apply, that 


they may be the better underſtood. 

Upon this record, the leflor of the plaintiff's title ariſes, under 
the will of Sir Robert Athyns the elder, as deviſee of a reverſion 
in fee, after a limitation of an eſtate in tail male, determined in 
the year 1711, upon the death of Sir Robert Atlynt the younger, 
without iſſue male. The defendant's claim is as lineal deſcen- 


dant, and heir at law, of Sir Robert Atkyns the elder; and the 
lineage and pedigree are ſupported by the facts found. The 


great queſtion upon the record is, Whether a common reco- 
14 | very 
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er. very, ſuffered in the year 2710, by Sir Robert Alper the 
4 younger, is a good recovery ?” If it is, it has barred the leſſor 
of the plaintiff's right. But that depends upon theſe circum- 
- ſtances: Firſt, Whether Sir Robert Athyns the younger was, 
at the time of the recovery ſuffered, tenant in tail in poſſeſſion, 
or tenant in tail in remainder? and 2dly, if he was tenant in 


tail in remainder only, whether there was a good tenant to the 
 pracide? _ © 


As to the firſt queſtion, it has been infiſted, That Dame 


44 Atkyne, ſecond wife of Sir Robert Athyns the elder, had an 


si eſtate for life under the deed of the 26th April, 168 1, purſuant 


« to a power contained in the great deed of the 12th Jung 1669, 
c and that he did not join in any conveyance of the freehold, fo 
4 that there was no good tenant to the precipe.” Ih anſwer to 
this it has been ſaid, That ſhe had no eſtate for life; for that 
4% the deed called the litile deed, bearing date likewiſe on the 
« 12th June 1669, was executed after the great deed of the ſame 
« date, and that therein no mention is made of ſuch power: 


And that the power given to Sir Robert Ackyns the father, in 


« the greater deed, was extinguiſhed by a fine in 1669.” The 


priority of theſe deeds of the fame date not being found, the 


court muſt judge of that priority from all the circumſtances of 
the caſe, the nature of the tranſaQion, and the internal evidence 
of the inſtruments themſelves. The little deed is declared to 
be made, «In confideration of Dame Mary releaſfiag and acquit- 
« ting a former joinrure, and for the purpoſe of making a new 
« proviſion for her according to the covenants ſpecified in that 
« deed. What that former jointure was, does not appear; but 
the intention of the parties in this deed is manifeſt, that it was 
in order to facilitate the new family ſettlement. By Dame 


Marys having thus releaſed and acquitted her former jointure, 


theſe lands were liable to the ſettlement that was to be made by 


the great deed, upon conſideration of the new marriage there 


ſpecified. The great deed makes no recital of this releaſe and 
acquittal by Dame Mary; but it executes the covenant of the 
new jointure to be made to her: that is, by ſettling the very 
ſame premiſes on her as were ſettled by the little deed. It was 
therefore plainly a tranſaction of convenience and accommodation 
between the parties for their mutual benefit. And it would be 


Harſh indeed, te conſtrue the little deed as made ſubſequent o 


the great deed, when the great deed carries the proviſions of the 


_ into execution. But by the contrary conſtruction 0:14 2 
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have their effect; and a conſtruction of that ſort ought to take 1777. | 


in all caſes ; for the intent could never be, uno flatu, to 

create a proviſion by one deed, and to deftrey it by the other. _ 
The fine levied compriſes all the premiſes in the greater deed. Hozor. 
They are partes ejuſdem negotii, diſtinctly executed, and moſt. 
probably for the convenience of the jointreſs Dame Mary; for 

ſhe had the cuſtody of one; and when ſhe died, it was placed: 

amongſt the family writings. In addition to this the ſubſe- 

quent acts done by Sir Robert the father, ſtrongly prove that he 
conſidered the powers ag ſubſiſting. 

We are therefore of opinion, that the ſittle deed muſt be con- 
ſtrued to have been firft executed ; that the power of jointuring 
under the great deed did ſubſiſt, 24 was well executed; and that 
Dame Anne had an eſtate for life in the premiſes under the deed 
in 168 1: And it is found by the verdict, that ſhe entered and was 
in poſſeſſion. If there was an eſtate for life in Dame Anne, Sir 
Robert Atkyns the younger could only be tenant in tail in re- 
mainder, expectant upon the determination of her eſtate for 

The next queſtion is, Whether there was a good tenant to 
the precipe ?” The facts relative to this particular are, © That 
« Sir Robert Athkyns the younger, in purſuance of a judgment in 
« ejetment brought againſt Dame Anne Attynt, and the tenant 
« in poſſeſſion of the premiſes, Trin. 9 Ann. by Jobn Phillips, 
upon the ſeveral demiſes of the ſaid Sir Robert and Foſeph 
« Walker, entered upon thoſe premiſes.” Upon the 1ſt of Ja- 
nuary, 1710, John Phillips ſurrendered both theſe terms to Sir Ro- 
lert Athyns the younger; but it muſt be remembered that theſe 
vere only fFitious terms; one of them, granted by Sir Robert At- 
tn; himſelf ; and therefore, the recovery in ejectment could not 
change the nature of Sir Robert Atkyns's poſſeſſion. Sir Robert 
/tkyns the ſon, being ſo in poſſeſſion, makes a feoffment with 
hvery of ſeiſm to James Earle in fee, for the declared purpaſe and 
intent of ntaking him a tenant to the pracipe. In Hil. Term, 
9 Anne, a recovery was ſuffered by the premiſes, wherein John 
Hemden was demandant, James Earle tenant, and Sir Robert 
Achs the younger, and Louis his wife, are the vouchees. — The 
validity of this recovery depends upon conſidering the ect 
of the judgment and poiſeſſion under the ejectment, and the na- 
fure of the ſubſequent feoffment to James Earle. It is faid, 
that if Sir Robert the ſon entered by wrong, he is a diſſciſor; 
That, ppſſeſſion only will — a feoffment ; (to which point 
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there are many authorities cited in 1 Bur. Rep. 92. 94.) and that 


the poſſeſſion itſelf in this caſe under the n in eject. 
ment was a diſſeiſin. 

Secondly, it is ſaid, if he came in oy right, he would be 
in according to his title ; that, the poſſeſſion and title would 
then unite, and wan would give him a power to ſuffer 2 


recovery. 


To this it "wi * e and we are al opinion, 1, 


That the taking poſſeſſion under the judgment in ejectment, 
can never amount to a diſſeiſin of the freehold : for the defini. | 


tion of a diſſeiſin laid down by Litt. ſect. 279. is, Where a 
« man entereth into any lands or tenements, where his entrance 


c js not congeable, and oufteth him who has the freehold.” So that 


every entry is not a diſſeiſin, unleſs there be likewiſe an oer of 
the frechold. Littleton therefore connects theſe two circum- 
ſtances together. So, Coke in his Commentary upon Lit. 153, 
ſays, ,** A diſſeiſin is the putting a man cut of ſeiſin, and ever 
« implieth a wrong.” But, . diſpeſſaſton or ejectment, is a 


4 putting out of paſeſſſon; and may be by right or by wrong.“ 


And again, « Difſſeifin is a perſonal treſpaſs, or tortious outer of 


« the ſeiſin.“ 
Now we obſerve, that it is not in fact Gund, «« That Dame 
« Athyns was ever oufted of the freehold ; or that Sir Robert Atkyns 


e the younger, was ever ſeiſed of it.” The judgment in eject- 


ment was a recovery of the poſſeſſion only, without prejudice 
to the right of thoſe in whom it might afterwards ap- 


- pear to be. That poſſeſſion therefore, gave no more right to 


Sir Robert Atkyns than he had before, and he might have been 


turned out by any ſubſequent ejectment. He did not take a 


tortious fee under the judgment, nor could the ſheriff deliver 
it; for the words of the writ are only « Halere facias py 


& [effronem.” 


Sir Robert Athyns had no 0 at the time of the entry to an 
eſtate tail in poſſeſſion; for the jointreſs had then an eſtate of 


freehold. The ejectment could recover nothing but the poſſeſſion. 


Verdict and judgment gave him no more; no freehold was re- 
covered under it, but only the term; though, if he really had a 
right of freehold in poſſeſſion, in tail, or in fee, the poſſeſſion 
under the ejectment would have enwred according to the right. 
An argument has been drawn from the power of the true 
owner to make his election, whether he will conſider it a diſſeiſin 


or not, But here, the true owner could not elect to make hin 
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a diſſeiſor: the entry not being injuſſ? et ſine Judicio , and Sir 1777. 


Robert would not have been liable to a fine, as antiently ever; 


difſeifor was. A true owner may enter upon an actual diſſeiſor; 


wer fres - 


but here, the entry could not have been admitted; nor did Lady Hoare 


"fine elect to make Sir Robert a diſſeiſor; for ſhe afterwards 
brought her ejectment. For the doctrine of elective diſſeiſin I 
refer you to 1 Bur. Rep. 110, 1tt, 112. 

The ground therefore of our opinion is founded in this ; that 
here, there was no actual nor couſtructive diſſeiſin; Sir Robert 
Athyns gained no freehold by it, he had only a naked poſſeſ- 


| fion: there was no ouſter of the true owner; but the freehold 


remained not diſplaced, with Dame Anne, remainder in tail to 
Sir Robert Athyns. 

The next queſtion is, Whether the feoffment made a good 
tenant to the precipe, without the concurrence of the jointreſs ? 


Sir Robert Athyns not being tenant in tail in poſſeſſion, bargain 


and ſale, or fine, would not do. Feoffment would not make a 
diſcontinuance. 1 Kal. Ar. tit. Diſcontinuance, 634. pl. 5. 
Would it make a difſeifin ? If it were taken to be a diſſeiſin, it 
muſt be at the election of the right owner, according to the 
doctrine laid down in 2 Inf. 412, 413, for the ſake of the 
remedy. Sir Robert Athyns the ſon had not the freehold in 
fact, for there was no expulſion of the true owner; it was a 
feolfment, with livery in form only; there was no tranſmutation of 
poſſeſſion to the feoffee. No eſtate, not even an intereſt, paſſed 
to Earle for his own uſe ; it being made for the avowed purpoſe 
only of making him a tenant to the præcipe. Sir Robert Atkyns 
continued in poſſeſſion ; the feoffment was no more than a part 
of that common aſſurance called a common recovery; and there 
was no thought of a diſſeiſin at the time: for on the fats found 
it is clear, that Sir Robert Atkyns did conſider himſelf as tegant 
in tail in poſſeſſion, under the judgment in ejeAment ; that the little 
deed was poſterior to, and corrected the great one, and that no 
freehold ſubſited, or ſtood out againſi the tenant in tail. But 
it turns out, that all this was grounded on a miſtake of Sir Robert 
Atkyns, and that Dame Anne had an eſtate for life for her join- 
ture. The true meaning therefore of this feoffment was, to 
make a tenant to the præcipe, Sir Robert Atkyns conſidering him- 
ſelf as being tenant in tail in poſſeſſion, without any idea or in- 
tention of its working a diſſeiſin, and that thought was an after- 
thought, 


But 
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1777. But as it is not every entry, ſo neither is it every livery that fe 
: —— will make a diſciſin. Livery is of the very eſſence of a feof. « 
ie ment. But where the books ſpeak of feoffments in fee by i « 
len vs. tenant for years, and that the ſee · ſimple paſſes thereby, it is 
| to be underſtood of thoſe feoffments of old, attended with J. 
very and actual tranſmutation of the poſſeſñon from one man to 
another. Bract. book 2. c. 18. J. 4. 16. b. Year book, 11 Hen. 4. 
X78 33. Pl. 61. a. Brooke Abr. tit.» Feoffments de terres, pl. 10. Vg. 
| Symb. ſe. 251. and many other authorities cited in the report 
by Sir James Burrow. — There was a privity and confidence be- 
tween the particular tenant and the reverſioner. Tenant for 
years forfeited his eſtate by altering the poſſeſſion : And on ac- 
count of ſuch poſſeſſion and the notoriouſneſs of the act of in- 
veſtiture, the feoffee ouſted the reverſioner. It was a tranſlation 
of the feud from one man to another. But there was no idea of 
fuch a change being worked by a private ſecret contract of the 
parties; becauſe that would make it difficult ſor the Lord to 
know with whom the eſtate was lodged, and for ſtrangers to 
bring their action. Such was the practice before men were ac- 
quainted with letters, when lands paſſed by parol ; and livery 
was neceſſary to be made on the land, that the other tenaats who 
were called to the lord's court might. be witneſſes, . I fay, it was 
formerly neceſſary to be done, for this reaſon, becauſe the pares 
curie and the vaſſals of the lord, being bound by their oath of 
ſealty, would take care that no fraud ſhould be committed, 
which ſtrangers, not held by the ſame tie, might connive at. 


In Wright's law of tenures, p. 151. he fays, © a feoffment, 

« whether conſtituting, or transferring a fee, retains, even at thi 
day, the form of a gift. It is perfected and ratified by the 
« ſame folemnity of /ivery and ſcifn or inveſtiture, as a pure fer- 
% dal donation.” Though, afterwards the ocular atteſtation of R 
the pares was held unneceſſary, and livery might be made be- . 2 
Fore any credible witneſſes; yet the trial has till been reſerved life 
to the pares or jury of the country ; but the particular requi: caſe 
fites of this form of conveyance have dwindled away; they have, WW * 
from having been the only conveyance of land for a long i WM © fe 
ries of years, languiſhed into a mere form, and are nothing more « ſu 

; than a common conveyance. Their grandeur and efficacy BF © di 
is loſt; and without an actual transferring of the eſtate from A it 
one man to another, they mix with the community of all other WW © my 
aſſurances. In 3 Ath. 140. in the cafe of Smith on the demiſe WY © pa 


of Dormer verſus Parkburft, Lord Chief Juſtice Miller treats WI © for 
feoffments 
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ſeoffments in the ſame light, when he ſays, „they materially 1777. 
« differ from a fine; for in notoriety of ſac, a feoffment is ſup- 
« poſed to be made openly upon the land, and the feoffee is imme- — 
« diately put into poſſeſſion:?“ Not a formal, but an actual * Hones. 
ſeſſion. | 
The general notion of their being a ſecurity againſt ſecreſy 
and fraud, was a ſubſtantial reaſon which gave ſo much conſe- 
quence to the feoffments of old. The caſes of Hunt v. Bourne s, Sab. 339. 
Read and Morpeth, V. Errington 7, and the caſes cited from + Cro. Elizs 
Vezeyt to prove the ſuperiority. of feoffments over fines, we ar 1 
consider to mean ſuch feoffments of old; for they are mere 475, 6. 
dia. With reſpect to the caſe from Pim, title Remainder, 
þ. 414, I have a note of it of my own taking, and can venture 
to ſay, that Lord Chief Juſtice Lee did not rely upon the diſtinc- 
tion ſtated by the gentlemen at the bar. The name of theſe 
feoffments and the remembrance of them remains and ſurvives 
them, however imperfectly, after the practice of making them, 
and the conſequence of their ſolemnity is quite at an end. But 
the preſent feoffment is of a different ſort; it is ſecret, and by a 
wrong doer; and the feoffee, a mere inſtrument ; for it is ſolely 
for the purpoſe of making him a tenant to the præcipe. In law 
therefore, he is a mere inſtrument, and ſo conſidered in 2 Rol. 
Rep. 245. Cro. Fac. 643. 8. C. 1 Mod. 107. Fountain v. Cooke. 
It is not here ſaid ta be for his own uſe; nor need it be ſo, 
when it is merely for the purpoſe of making a tenant to the præ- 
aide; but then, the party muſt have a right to ſuffer the recovery. 
If it is carried any further, it is fraudulent ; and ſhall not be car- 
ried into execution by artificial reaſoning to the prejudice of 
thoſe who have the right. As to this point therefore, we concur | 
with the authority of Fermor's caſey, cited in Sir J. Bur. 117. 53 ce. 37. 
No aid can be given to this recovery from the ſtat. 14 Geo. 2. 
t. 22. becauſe it requires the concurrence of the firſt eſtate for 
life expreſsly, We think the recovery therefore, in the preſent 
caſe, bad: 1ſt, becauſe © there has been no difſein at all of 
Dame Anne ; 2dly, no outer of her freehold; 3dly, that the 
« feoffment was made really under an idea of having a right to 
* ſuffer a recovery, and not with any intention to conſtitute a 
* diſfſeifia, Athly, If it were done with that intention, we think 
t amounts to a feoffment in form only, and is not ſuch a feoff- 
ment as was in uſe of old ; no tranſmutation of the poſſeſſion 
te paſſed by it; but its object was ſecret and colluſive; and there- 


« fore it ought not to work a conſtructive diſſeiſin. Laſtly, ay" 
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1777 © Robert Athyns by his entry under the judgment in ejedtment 
— “ gained no freehold; and by this feoffment conveyed no el. 
4 te tate to the prejudice of Dame Anne's freehol.. 

Hozps. The conſequeuce is, that there muſt be judgment for 
plaintiff. | | | „ 

| 1 25 Dox, ex dim. Wa rso et al. verſus ROUTLEDGE. 
Moe. ast. M4 5 | 
To make a IN ejectment, the jury found a verdict for the defendant, ſub- 

> none; th je& to the opinion of the court on the following caſe : 

wid againſt That William Wulſon, being ſeiſed in fee according to the 


9 cuſtom of the manor of Hexham of the copyhold tenement; 


_ ._ within the mentioned in the declaration, on the 19th December 1963, exe. 


r cuted 2 letter of attorney to. John Green, authorizing him to 


c. 4: it 
—_— ung Surrender the ſame to the uſe of the ſaid William Watfon for bi 


fraudulent; life, and after his deceaſe to the defendant Routledge (who waz 


Es bit nephew by a filter) his heirs and aſſigns for ever; which ur. 


8 render was accordingly made, on the 21ſt of the fame December; 
O entitie 


himſelf to and William Watſon was admitted thereupon. This was velun- 
donor te tary, and without any confederation, other than natural love and 


tion of the 

Aatute affettion. | | 
againſt fuck That in the year 1767 the defendant paid his addreſſes to 
. Hannah Bell; and a copy of the ſaid ſurrender was ſhewn by 
* aſide, muit the defendant to her and her father; who thereupon gave their 


2 , conſent to the marriage, which ſoon after happened. ; 
or bona : 
fide, orfor That William Watſon afterwards, on the 11th of January 
Fete. 1773» ſurrendered the fame premiles to the uſe of Hugh Wain, 
mewiage: the leſſor of the plaintiff in the firſt, demiſe, and who was his 


. nephew by a younger brother, his heirs and aſſigns for ever; and 


ed by a deed of the ſame date, executed by William Watſon, reciting 


ney. Quere, that Hugh Watſon, upon the propoſal and at the requeft 9 
2 * William Watſon, had come to an agreement with William Wat- 
= ſtat. 27 ſon for the abſolute purchaſe of the (aid premiſes for the ſum f 
+" 2001. and reciting the ſaid ſurrender; in purſuance thereof 
William Watſon acknowledges the receipt of the 200/. from 

Hugh Watſon, in full for the purchaſe of the premiſes; and coves 

nants with Hugh Woatfon, that he, William Watſon, was owner of 

the premiſes, and had good right to ſurrender the ſame to Hugh 

Maßen and his heirs; that they might quietly enjoy the ſame, 

tee from incumbrances ; and that William Watſon and his beit 

would make further aſſurance. There is a receipt on the back 

of the deed for the conſideration money, ſigned by Willin 

Watſon ; and the money was proved to have been paid by Hug 

55 Watſon 
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Watſon was on the 12th of January, 1773, admitted upon the 
{aid ſurrender, and entered into pofſeſhon of the premiſes. 
ſurrender to him in 1773, Ine of the former ſurrender in 2 
That the premiſes, at the time of the laſt ſurrender to Hugh 
Watſon, were worth between 50 J. and 60/. per annum; and the 
inheritance worth between 1800 /. and 2000/. That William 
Watſs: died on the 21ſt January 1774, and the defendant 
Routledge brought this ejectment; and thereby got poſſeſſion of 
the premiſes; Hugh Watſon then being a priſoner for debt in 
Carlifle gaol, having been committed on or about the- 28th 
April, 1744, and making no defence to the action. That Hugh 
Watſen afterwards took the benefit of the inſolvent debtors” act; 
and that Lowthian and Armſtrong, the two } flors in the ſecond 
demiſe, are aſſignees of all Hugh Watſon's eſtate and effects 
under the ſaid act, by an aſſignment made the 7th October 1774. 
The queſtion was, Whether the plaintiffs were entitled to re- 
cover? and if they were, then a verdict was to be entered ac- 
cordingly. . g 

Mr. Wood for the leflor of the plaintiff. The aka made by 
the plaintiffs at the trial was, that the i ſurrender in 1763, 


and wid, in reſpe& of the ſecond” ſurrender in 1773, under 
which he claimed ; he being therein a bend fide purchaſor of 
the premiſes in queſtion for a valuable confederation. E contra, 
it was contended, on the part of the defendant, 1. That the ſtat. 
27 El. c. 4. does not extend to copyholds : 2. That a purchaſor 
for the conſideration of 200 /. only, where the eſtate was fairly 
worth 2000 J. is not ſuch a purchafor as the ſtatute meant to 


point, the general words of the ſtatute, viz. © every eſtate in 
* lands, tenements, or other hereditaments whatſoever” are in 
themſelves clearly large enough to compriſe every ſpecies and 
denomination of eſtate of whatever quality. If ſo, there is no rea- 
lon in law, policy, or common ſenſe, why they ſhould not be 
conſtrued to extend to copyholds. The diſtinction upon which 
copyholds, in ancient times, were adjudged not to be within 
the proviſion of ſome of the earlier ſtatutes, as the ftat. of 
Vf. 2. de donis conditionalibus, and the ſtat. 13 Ed. 1. of elegits, 
i foreign to this caſe. In thoſe times, copyholds were mere 
tenures in villenage; the — therefore upon which they 

were 
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being merely valuntary, was by force of the ſtat. 27 El. c. 4. null 


protect againſt a prior voluntary ſettlement. —As to the firſt | 
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were held to be excluded, unleſs particularly mentioned, wy 
for the ſake of the lord, that ſtrangers might not be impoſed 
upon him againſt his conſent. But that reaſon has ceaſed long 


ago; and ſo it had, before the ſtat. 27 Elia. c. 4 copyholds be. 


ing at that time fixed and permanent, ſubject to alienation, and 
to every ſpecies of modification incident to frechold eſtates. The 
true rule to go by, is laid down in Heydon's caſe, 3 Co. 8, 
where upon debate, in what cafes the general words of an act a 
parliament ſhall extend to copyhold eſtates, it was agreed by the 
whole court, © that where an act of parliament alters the ſervice, 
* tenure or intereſt in the land, in prejudice of the lord or tenan, 
„ there the general words of ſuch act ſhall not extend to copy: 
«* holds; but if made for the good of the weal public, and u 

* prejudice enſues to the lord or tenant, there, copyholds are 


1% qwithin the general purview of it:“ and accordingly it wa 


there. adjudged, that copyholds were within that branch of the 
ſtat. 31 Hen. 8. c. 13. which avoids all leaſcs by eccleſiaſtical 
perſons contrary to the proviſions there made. Now the princi 
ple of that caſe is particularly applieable to the preſent z both (tz 


tutes being made in ſuppreſſion of fraud; that, to prevent fra 


dulent leaſes ; this, to prevent fraudulent grants. The above rule 
has been the leading principle in all ſubſequent caſes, 4 Co. 26 
upon the ſtat. 32 Hen. 8. c. g. agaiuſt buying of titles.' 9 0 
104. Margaret Podger's caſe upon the ſtat. 4 Hen. 7. c. 24. d 


fines. 6 Co. 37. upon the ſtatute 13 Kl. c. 10. Glover verſus 


Cope, 3 Lev. 326. Carthew, 205, S. C. upon the flat. 33 
Hen. 8. c. 34. in which latter caſe, the court ſaid, (“ that the 


« only reaſon why copyholds have been adjudged not to be 
« within the purview of other ſtatutes is, becauſe of their be- 


« ing a prejudice to the lord.” But here, no poſſible prejudice 
can ariſe to the lord; it can work no alteration in the ſervice, 
renure or intereſt of the land; it will vary no cuſtom of the 
manor z nor can any injury ariſe to the tenant. No reaſon can be 
aſſigned either in policy or common ſenſe why the purview of the 
ſtat. 27 El c. 4. ſhould not extend to copyholds; it is for the pul- 
lick weal that it ſhould; and except a dictum of Blencoxwe, juſtice, 
in the /aw of nf: prius 108. there is no caſe or authority agaiolt 
it, -The next queſtion is, Whether the confideration that palſed 
in this caſe under the ſecond ſurrender, is ſuch a conſideration # 
will defeat the firſt voluntary ſettlement ? As to this part of the 
caſe, tuo of the fads ſtated are totally immaterial. . The. 


defendant's marriage; becauſe it does not appear, that either 


#illiam Maſſen or Hugh Watſon were e privy to the firſt —_— 
8 ing 
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being ſhewn to the defendant's wife and her father, bee the 
marriage. 24% That Hugh Watſon had notice of the firſt ſur- 
render. But it has heen decided that ſuch notice makes no 
difference; becauſe the ſtatute expreſsly ſays, that ſuch fraudu- 
ſent conveyance. ſhall be void; 5 Co. 60. Geoch's caſe. The 
ſingle queſtion there fore is, Whether a purchaſor for a valuable 
conſideration, but ſhort of the full value, ſhall defeat a mere 
voluntary purchaſor who has given no conſideration at all. Now 
the words of the ſtatute are, „for money or other good conſider- 
« ation,” and they are repeated in different ſections; 2. 4, 5. But 
in no part of the ſtatute · is it ſaid, © the exact full value muſt be 
« piyenz”” nor do the words © good confederation,” in their natural 
acceptation and meaning, import . full value. All they mean is 
that a valuable confideration ſhall be given: And fo are all the 
authorities in the books. Tine's caſe, 3 Rep. 80. Reports temp. 
Finch, 102. Caf. temp. Talbot, 61. 3 Will. 356. Here, 2001. 
was actually and bend fide paid, and the receipt of it acknow- 
ledged in the deed. ] here is no pretence to ſay that any indirect 
means were uſed to obtain this ſubſequent ſurrender. The party 
was ſui juris, and he has even covenanted for further affurance, 
Had the conſideration been merely co/ourab/e or nominal only, as 
57, I admit it would have been bad. But it is a valuable con- 
ſderation bond fide paid by one party and received by the other, 
and therefore clearly protected by the ſtatute againſt the prior 
voluntary ſettlement. 

Lord Mansfield. —The ſtatute does not ſay a voluntary ſet- 
tlement ſhall be void, but that a fraudulent ſettlement ſhall 
be void. There is no part of the act of parliament, which af- 
fects voluntary ſettlements eo nomine, unleſs they are fraudulent. 
To be (ure, it is very difficult againſt fair honeſt creditors to ſup- 
port a voluntary ſettlement. It is laid down in a caſe by Hale 
that a voluntary ſettlement may be good. And the caſes cited 
from Talbot and Wilſon ſupport that doctrine: I remember a 
caſe before Lord Hardwicke, where a woman who was poſſeſſed 
of an eſtate, and having children by a former huſband, was 
about to marry again. But before ſhe married, and becauſe ſhe 
was going to marry, ſhe made a voluntary ſettlement of her eſtate 
upon her children, Her ſecond huſband afterwards perſuaded 
her to join in a ſale of this eſtate for a valuable conſideration 
and the queſtion was, Whether the ſettlement was void ? The 
court held, that her doing a rational act without any intention 
or view of deſeating any body, would not render the ſettle- 
ment fraudulent, though it was abſolutely voluntary. The 
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name of this caſe was New/tead verſus Searle, I remember another 


m——— Cauſe before Sir Thomas Clarke who ſat for the Chancellor, where 


ve 
Rov T- 
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the queſtion was, Whether a voluntary ſcttlement ſhould be con. 
ſidered as fraudulent ? 

Mr. Norton for the defendant, ſubmitted: 2 points to the 
conſideration of the court; alledging that if he was right in ay 
one of the ſour, the defendant would be entitled to retain the 
verdict. Fit, That the copyholds not being within the mil. 
chief intended to be remedied by the act, were not comprehend. 
ed under the general words © lands and tenements” uſed in the 
fiat. 27 El. c. 4. Secondly, that the ſurrender in.favour of the de. 
fendant Routledge, though made from the conſideration of m. 
tural love and affection only, was not fraudulent, and therefor: 
void, as againſt the leſſor of the plaintiff. Thirdly, That if it was 
void, at the commencement, it became good afterwards from itz 
being the principal motive and inducement to Hannah Bel, 


marriage with the defendant, And fourthly, on which point be 


principally relied, that the ſecond ſurrender in favour of the le- 
ſor of the plaintiff, was itſelf fraudulent and void, the ſurren- 
deree having had notice of the former ſurrender,. and paying no 
more than 200 J. for the premiſes, when their real and known 
value was 2000 J. In ſupport of the 1ſt point, he cited 3 C 
9. a. on the conſtruction of ſtat. 13 Ed. 1. which gives an cuil 
and was adjudged not to extend to copyholds. Cro. Car. 44. on 
the ſtat. 27 H. 8. which transfers the poſſeſſion to the uſe, 
Lut. 1190. on the ſtat. 12 Car. 2. 24. which enables a father 
to diſpoſe of the guardianſhip of his ſon 3 and Buller's Ni. Pri. 
p. 108. —Of the ſecond point, 2 Yern. 44.—Of the third, Du- 
glas and Ward, Chan. Caſes, 100. 1 Lev. 150. 1 Sid. 134 
Eg. Rep. 37. Pre. Ch. 275. And of the fourth point, 3 C. 
83. 6. Cro. Elia. 445. 3 Co. 77. 1 Bur. Rep. 396. And 
upon theſe authoritics prayed the court to give judgment for the 
defendant. 

Lord MaxsriELD, after ſtating the caſe, delivered his opinion 
as follows: The queſtion reſerved upon the ſpecial caſe is, 
„% Whether the plaintiffs are entitled to recover?“ 

In the argument of this caſe, four queſtions have, ariſen. 
The firſt, «© Whether the ſtat. 27 EL c. 4, extends to copy hold 
« eſtates ?” If it does, then ſecondly, © Whether the firſt deed, of 
* 1 763, is, under all the circumſtances of this caſe, a fraudulent c- 
« vinous deed within the true intent and meaning of the ſtatute?” If 


it is, then the zhird queſtion that ariſes is, © Whether the plaintiff 
. ** comes under ſucha ſettlement within _ meaning of that ſtatute, 


« az 
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« az will entitle him to have the other ſet alide ?” The fourth 
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and laſt queſtion, which however was not made at the bar, but —— 


« which in my mind may ariſe, is, Whether if the firſt deed can- 
« not be ſet aſide in teta for the benefit of the aſſignees, the bank - 
« rupt has any right, as againſt the preſent defendant, to be con- 
« ſidered as an incumbrancer for 200 /. the purchaſe money?“ 

As to the fe queſtion, there is great reaſon to ſay, that the 
ſtat. 27 EI. c. 4. does extend to copyhold eſtates : Bat it is 
range that ſuch a point ſhould be firſt agitated at this time 
I ſhould rather think it has been taken for granted, that the 
ſtatute does extend to copyhold eſtates ; becauſe, in being ſo con- 
irued, it can work no prejudice to the Lord; and the object of 
the ſtatute is to ſuppreſs fraud. But it is not neceſſary abſo- 
lutely to determine that queſtion. I will ſuppoſe for the ſake 
of argument that it does; and ſuppoſing it does, I am ſtill of 
opinion againſt the plaintiff in this caſe. —The next queſtion 
then is, Whether the ſettlement of 1763 is, under all the cir- 
cumſtances of this caſe, covinous and fraudulent within the true 
intent and meaning of the ſtat. 27 El. c. 4.? Now, in that 
ſtatute, there is not a word that impeaches voluntary ſettlements, 
merely as being voluntary ſettlements ; but as fraudulent and covi- 
rt. The title of the ſtatute is, “ againſt covinous and fraudu- 
« ent conveyances,” where nominally one man paſſes, and where 
nominally his eſtate is conveyed, to another; but where in fact, it 
is agreed that the grantor ſhall keep it to his own ufe, and ſo 
to anſwer other purpoſes of fraud. 


The enaBing part conſiders it in the fame light, and makes an 


expreſs proviſion againſt ſuch practices, as if they were a crime: 
For it ſays, (Iich. 3.) „ that all parties, c. to ſuch fraudulent 
grants, Ec. who ſhall attempt to defend the ſame, ſhall forfeit 
i one year's value of the lands, &c. ſo purchaſed, and alſo being 
6 lawfully convicted, ſhall Suffer fix months impriſonment with- 
„out, Oc.“ But no perfon making a voluntary ſettlement by 
way of provifion for his family, was ever conſidered in that crimi- 
nal light. Where a fraudulent uſe is made of a ſettlement, that 
indeed may be carried back to the time when the fraud com- 
menced. 

A cuſtom has prevailed and leant extremely, to conſtrue vo- 
luntary ſettlements fraudulent againſt creditors. But if the 
circumſtances of the tranſaction ſhew it was not fraudulent af 
lle time, it is not within the meaning of the ſtatutes, though 
no money was paid. For inſtance, what is generally done in 


Marriage ſettlements. If a father upon the marriage of his 
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1777. eldeſt ſon, in a ſettlement upon him, makes remainders to half 
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a dozen younger brothers after the conſideration of the marriags, 
thoſe remainders are good within the meaning of the ſtatute 
againſt any claim of creditors. Aud the reaſon is, becauſe it va 
a good ſettlement af the time. A father has a right to give hi 
eſtate to all his children; and therefore may fairly ſay, unleß 
Jou agree to theſe limitations, I will not join. Again, a m 
riage is had: Suppoſing any relation has money in his hands be. 
longing to the woman; and ſays, I will not pay the money unleſ 
ce you make a ſettlement.” —A ſettlement in conſequence is made, 


It is a voluntary ſettlement; but the court will ſay, it is a god 


conlideration. — Again, the caſe of Newfead v. Searle is very 
ſtrong. There a woman going to marry a ſecond huſband, 
makes a ſettlement on her children by her firſt huſband. Ibis 
was a tranſaction very proper at the time, without any intention 
on her part of defeating it afterwards ; but on the contrary, mean- 
ing to put the eſtate out of her own power by making the ſet. 
tlement. That made it good, though a yoluntary ſettlement. 
One great circumſtance which ſhould always be attended to 


in theſe tranſactions is, Whether the perſon was indebted at the 


time he made the ſettlement: If he was, it is a ſtrong badge of 
fraud. In the preſent caſe it is not expreſsly ſtated, but I take 
it for granted, that William Watſon had no children of his own. 
He had different nephews. In 1763 he meant to make, and did 


make, a ſettlement on his nephew by his ſiſter. This was no- 


torious to the whole country ; it was entered upon' the records 
of the court, and every body might, and did ſee it. What is the 
conſequence of it ? The nephew gets credit : for it is not a ſecret 


private tranſaction: And though what happened previous to the 


marriage cannot be -coupled with this caſe, becauſe the know- 
ledge of it cannot be brought home to William or Hugh Watſi; 


yet it ſhews that that happened which in general is ſuppoſed to 
| happen from an act of this kind. The party gains credit by it 


And if it gave him credit, he might likewiſe get a marriage by it 
He appears therefore publickly for ten years together, with the 


knowledge of his uncle, entitled to the inheritance of his eſtate. 


There is no allegation that William Watjon the uncle owed a far- 
thing at that time, or left a ſingle debt undiſcharged at his death: 
On what ground then can this fr/ ſurrender be conſidered ot 
gonſtrued, covincus or fraudulent ?—With reſpeCt to notice, in 

the caſe of creditors, it is not material, whether a ſubſequent 


purchaſor has notice or not, of a former fraudulent ſettlement: 


For it has been determined at law, and therefore muſt ſtand, that 
+ "a may 
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a man's having notice of a former ſettlement which was fraudu - 1777. 
lent, ſhall not prevent his avoiding it the ſame as if he had been 
ignorant of it: becauſe if he knew the tranſaction, he knew it cs 
was void by law“. But there was no notion at that time, that Rovur- 
courts of law, in modern determinations, would have gone ſo far , * : 
2s they have done, in conſtruing voluntary ſettlements fraudu- * 4 
lent againſt creditors. 5+" on — 
But in reſpect of volumary family ſettlements, to be ſure, notice 
raries it much. In the caſe of a latter ſtatute, the Regiſfer Acht, I stat. 
though it is ſaid there poſitively, „That a regiſtered derd ſhall 7 c. 20. 
« take place of an unregiſtered deed,” from whence it might be 
argued, that if a perſon knew of an unregiſtered deed, it ſhould 
not ſtand againſt him: Equity ſays, if the party knew of the 
unregiſtered deed, his regiſtered deed ſhall not ſet it aſide: be- 
cauſe he has that notice which the act of parliamerft intended he 
ſhould have. | 
I now come to the confideration of the hid queſtion, 
« Whether the deed of 1773 is ſuch a deed as is entitled to pro- 
« tection, aud ought to ſet the other aſide ?” In order to do that 
it ſhould be a bond fide tranſaction, and a fair purchaſe, in the un- 
derſtanding of mankind ; or for a goed confideration, as a ſettle= 
ment upon a marriage, in conſideration of the marriage; and 
there, ſuch a ſettlement would ſet aſide and take place of a for- 
mer fraudulent deed. Tt is not neceſſary that it ſhould be for 
money: but it muſt be a fair Bond fide tranſaction: if it is colour- 
able only it cannot ſtand. 
Now, what are the circumſtances of the ſecond ſettlement in 
the preſent caſe? Manifeſtly a mere contrivance. The plaintiff 
had notice of the former ſettlement. William Watſon the uncle 
had* changed his mind: What was to be done to ſet the prior 
deed aſide ? A new one was to be made under ſuch circumſtances, 
and for ſuch a conſideration, as they thought would effectuate the 
purpoſe, They agree, therefore, that all affection was to be left 
out; no generoſity to appear or be mentioned: but the plaintiff 
i, © of the requeſt of the ſeller,” to agree to give a price which 
it is to be ſuppoſed fully ſatisfies the ſeller. It is a groſs fraud 
and no purchafe at all: The conſideration of 2co/. which is to 
ſupport it as a deed for valuable conſideration, compared with 
the real value 2000/. ſhews it to have been no purchaſe at all; 
but a g . | 
Then comes the fourth queſtion, which may ariſe in this caſe, 
* Whether, as 25 =ainlt the preſent defendant, the aſſignees of the 
U 3 5 plaintiff 
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cc plaintiff Hugh Watſon are entitled to be conſidered as incumbran. 
« cers for 200/?” As to that, moſt undoubtedly, if William Waiſn 
himſelf had come to be relicved againſt this ſettlement in 177; 
ſaying, it was by colluſion, and a fraud againſt the firſt he could 
not be relieved without paying the 200/.; and the complete relief 
would be, to put things juſt in the ſituation they were before, 
But that is not this caſe; for here the plaintiff comes againſt x 
third perſon, whoſe eſtate William Watſon the vendor coul( 
not charge with a farthing : And, moreover, he comes fraudy. 
lently, with full notice that the eſtate had been ſettled upon 
the defendant ten years. There is no colour therefore to ſet 
up any claim agaiuſt the defeudant to this ſum of money, 
Mr, Juſtice As rox. — As to the purchaſe money (the 200% 


the aſſignees cannot come againſt the defendant Routledge, but 


they may come upon the aſſets of William Watſon. 
With reſpect to the ſtatute 27 E/. c. 4. the caſe in Finch Ry, 
102. ſeems to me to bring the deed of 1763 within that {tatuts 


zs being a deed upon good conſideration. But firſt, as to that ſtatute 


extending to copyholds. There are caſes, where the word: 
« lands tenements and hereditaments,” have been conſidered 
as extending to copyhold eſtates as well as to other lands. The 
reaſon why they have been conſtrued not to be included in the 


ſtatute of Elegit,' 13 Ed. 1. the ſtat. 27 Hen. 8. and the ſtat 


12 Car. 2. c. 24. is, becauſe otherwiſe a prejudice would aride 
to the lord, and an alteration of the tenant without his conſent, 
I ſhould rather think this ſtatute did extend to copyholds, than 
not. But it is not neceſſary abſolutely to decide that point. 

Then, as to the firſt ſettlement being a good one within the 
meaning of the ſfatute 27 El. c. 4. there is no doubt, but when 
William Watſon, the uncle, was admitted to this eſtate, under the 
firſt ſurrender, which he had taken to himſelf for life, with 
remainder to his nephew the defendant in 1763 ; the ſurrender 
was good: And admittance to his own eſtate for life, was all 
admittance likewiſe of his nephew in remainder; it was no- 
torious, and gave fair credit to the nephew. A great deal has 
been ſaid upon the conſtruction of the ſtat. 27 El. c. 4. Whethe: 
there ſhould be a Full as well as a bond fide conſideration ? It ha 
been ſaid that a bond fide conſideration only, is gt ſufficient— 


but it is; and the conſideration need at be full; for a mortgages 


2 good conſideration, though never a full one. The tranſaction 
in 1763 is a very fair one; but the ſubſequent ſurrender 1n 
1773, from the circumſtances of it, is by no means ſo; for tt 
purchak 
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purchaſe money, which is only 200 J. is not for the inheritance 1777. 
fingly, but likewiſe for the eſtate for life of IV/illiam Watſon ; =——— 
and the receipt expreſſes it to be in full; whereas it is not ſo; _ 
for the value of them both together is found to be at leaſt Rovr-, 


»000 / LEUGEs 
Mr. Juſtice WILL xs ſaid, he was of the ſame opinion, but de- 

fred it might be obſerved, the court gave no abſolute opinion 

ypon the firſt queſtion, * Whether the ſtat. 27 El. c. 4. extended 

« to copyholds ?” | 


ASHHURST, Juſtice, concurred. 
n Judgment ſor the defendant. 
| * 


Pucn, et uxor, verſus Duke of LErps. 1 45 
% 28th. 
HIS was an iſſue to try whether a leaſe made by one Ce- g, undes 
dolphin Edwards, to Elizabeth Pugh the plaintiff's wife, a power te- 
and only daughter of the ſaid Godo/phin Edwards, by virtue and — * 


in purſuance of a power reſerved to him under his marriage ſet- ſettlement 
9 3 to leaſe tor 
tlement, was a good and valid leaſe. The power reſerved was 21 years ir 


«toleaſe the premiſes for any term or terms of years, not exceed- ¶ Mies out 


nt in rewer 
« ing 21 years in pofſzſton, and Net in reverſion, remainder or expect- ſor, grants 


« ancy; reſerving the belt improved rent, Wc.” The Halendum — 


of the leaſe made, was in theſe words: „ To hold to the ſaid der for ax 
« Elizabeth; her executors, &c. from the day of the date of the — 
« ſaid indenture of leaſe for 21 years, Sc.“ — At the trial of Lore bg 
the iſſue at the Summer Aſſizes, 1777, ſor the county of Salo, ſe- Adjudged a 


reral objections were made to the form of the iſſue ; but all — 


waved by conſent; and a verdict was found for the plaintiff, %“ : 
ſubject to the opinion of the court upon the following facts: — 


That Gadolphin Edwards being ſeiſed and in poſſeſſion, exe- — = 
* cuted the leaſe in the iſſue mentioned, and a counterpart cording to 


« thereof was executed by the leſſee; that the rent of 57/. re- — 


© ſerved by the leaſe, was the moſt and beſt improved yearly I 
© rent, that could be reaſonably had for the premiſes: And that l con- 


© the ſaid leaſe was in every other reſpect made agreeable to the — e 
« power reſerved to the ſaid Godo/phin Edwards, excepting in unte tue 
«the commencement of the term in the ſaid leaſe mentioned.“ — 5 
Upon which, the queſtion ſubmitted to the court was, Whether, not to & 
the ſaid leaſe, being made to commence from the day of the date OW 
thereof, the ſame is duly executed according to the terms of the 

aboye mentioned power ? 


v4 | Ae. 
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Mr. Jones for the plaintiff argued, 1ſt. That the power under 


Which the leaſe in queſtion was made, being a power reſeryed 


Pon 
Ver ſus 


Puke of 


Nen 


pra, 260. 1 5 Geo. 3. B. R.“ and the caſes there cited. 2. If fo, the vari. 


+Srprag13g. 


to the ancient dominion of the inheritance, it ought to receive 
a liberal conſtruction; more eſpecially, as the execution of it waz 
for a meritorious conſideration z viz. as a proviſion for an only 
daughter. The preciſe form therefore need not be purſued ; and 
ſo it was expreſsly held in Lord Darlington verſus Pultney, Eat. 


ance between from the date” and . from the day of the date,” 
if it could be called a variance at all, was not ſuch as ought to 
vitiate the leaſe. In common parlance, they are the /ame thing; 
and in Co. Lit. 46. ö. and Clayton's cafe, 5 Rep. 1. were expreſs. 
ly fo adjudged. Now it is not diſputed that “from the date” is 
a good leaſe in poſſeſſion. Beſides, every fair intendment is to be 
made in favour of a deed for valuable conſideration. The in- 
tention of the parties was clearly to make a leaſe in poſſeſſion, 


If the words uſed, therefore, do not neceſſarily exclude the dax 


of the date, and create a reverſionary term, the court ought not 
to put a forced conſtruction upon them. A reverſionary intereſt 
18 an intereſt to commence aſter_an intermediate intervening in- 
tereſt, and ſuch alone could have been intended ta have been 
excepted in the preſent power. But there is no interval of in- 


tereſt between the end of one day and the beginning of another; 


the law ſays, there is no fraction of a day; and therefore in the 
caſe of a freehold leaſe, rather than overturn the deed aud defeat 
the intention of the parties, the court will preſume livery way 
made the laſt moment of the day. 2 Will. 165. So here, to 


eſſectuate the intention, the court will preſume the leaſe was 


made the laſt moment of the day. As to the caſes derermined 
lately in this court, they were determined on the authority of 
the Counteſs of Portland's caſe in the Exchequer ; but there the 
court were equally divided; therefore it ought not to ee 


ed as a caſe of any great authority. The true rule to go by is, 


the intention of the parties ; and here unqueſtionably the intention 
was, io make a leaſc 7 2 effion, and thereſeoe, that conſtruQion 
ought to prevail. 

Mr. T. Cowper, contra, for the defendant, relied on the au- 
thorities of Doe ex dim. Bayntun verſus Watten, Mich. 15 
Geo. 3. + Die ex dim. Gearing v. Shenton, Mich. 16 Geo. 3 
B. R. as deciſive of the point. That the objection equally 
applied to chattel leaſes under ſuch powers, as to freehold. 
That the reaſon * in law a freehold. leaſe to commence in 


aur 
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| future is bad, is becauſe the freehold cannot be in abeyance. It 1997. 1 
was true, the court had ſometimes avoided the objection in tbe— BY 
| caſe of freehold leaſes, by ſaying, that zi// {rvery, the freehold —_ M i F 
| remains in the grantor; therefore, where liyery has in fact been * — — | i b | 
| made at a future day, the court have adjudged the leaſe good: vs x nh 
| ſo, where the jury have preſumed livery the laſt moment of the 4 
day. But theſe caſes prove the objection to be good in general, 4 | 
fe that in chattel leaſes, the party is bound by the power in free- 4 1.8 
n hold, by the law, If fo, the preſent leaſe is clearly bad, for the i 1 | 
court mult intend it to be executed the day ir bears date, and to Wi 
take eſfect immediately; in which caſe, it is clearly a leaſe in f 1 [7 
: reverſion. The authorities of Co. Lit. 46. b. 1 Bulftr. 177. i \ 1 
, and 5 Rep. 1. are decifive, that © from the day of the date” is | F. 90 
excluſrve ; and if one day might be excepted, twenty or a . ns 
hundred might; and there is no drawing the line. Therefore q i 


2 


* cr ——_Y * 


1 T5 my, ka 2 RV % 425 6 


this power is ill executed and the leaſe bad. 

Lord MansF1ELD.—The caſes that have been determined 
here, went very much againſt my opinion and that of the court. 
But they were determined upon the authority of the Counteſs of 
Portland's caſe, in the Exchequer. ſuppoſing the point to have 
been ſettled by that determination. But I have fince had oc- 
caſion to reconſider the queſtion. I think the ground upon 
which it went, and the caſes there cited, have been miſtaken. 
It is very fit that a ſolemn judgment ſhould be given upon a point 
that has been ſo much confounded. — The court ordered it to 
ſtand over, | 


Afterwards, on this day, being the laſt day of the Term, Lord 


Mansfield delivered the opinion of the court, as follows: 

This cafe was an ifſue to try, Whether a leaſe made by one 
Godolphin Edwards, bearing date the 10th October 1765, was a 
good or bad leaſe. The caſe went down to trial, and ſeveral 
objections were raiſed ; but they were all given up except one, 
which was this; that the leaſe was made for 21 years, to com- 
mence * from the day of the date.” It ariſes on a marriage 
ſettlement, in the year 1724, by which a power is reſerved to 
G:d:lphin Edwards to make leaſes, with many reſtrictious and 
qualifications, and among the reſt the following; © that they 
were not to be in reverſion, remainder, or expectancy:“ And 
therefore the queſtion is, Whether this be a leaſe in f1fſoffien ?“ 
And it turns upon this: Whether to commence from the 
* day of the date in this deed, is to be conſtrued inclufrve, or ex- 
* clyfrve, of the day it bears date?“ 

I will 
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I will firſt conſider it as ſuppoſing this a new queſtion; and 
that there never had exiſted any litigation concerning it. In 
that light, the whole will tura upon a point of conſtruction of 
the particle . from.” The power requires no precife form to 
deſcribe the commencement of the leaſe ; the law requires no 
technical form. All that is required is only enough to ſhew 
that it is a leaſe in poſſeſſion, and not in reverſion; and therefore, 
if the words uſed are ſufficient for that 2 the leaſe will 
be a good and valid leaſe. 

In grammatical ſtrictneſs, and in the niceſt propriety of 
ſpeech that the Engliſb language admits of, the ſenſe of the word 
& from” mult always depend upon the context and ſubjef matter, 
whether it ſhall be conſtrued incluſive, or excluſive of the ter. 
minus a quo: and whillt the gentlemen at the bar were arguing 
this caſe, a hundred inſtances and more occurred to me, both in 
verſe and proſe, where it is uſed both inclufively and excluſively. 
If the parties in the preſent caſe had added the word « inclufive,” 
or © excluſive,” the matter would have been very clear. If 
they had ſaid, © from the day of the date mmcluſrve,” the term 


would have commenced immediately; if they had ſaid, ( from 


&. the day of the date exclu/; Ke it would have commenced the 
next day. 

But let us ſee, whether Ss context and ſubject matter in this 
caſe do not ſhew, that the conſtruction here ſhould be incluſrve, 
as demonſtrably as if the word © incluſive” had been added. 
This is a leaſe made under a power; the leaſe refers to the 
power; and the power requires, that the leaſe ſhould. be a leaſe 


in poſſeſſion. The validity of it depends upon its being in poſ- 


ſeſſion; and it is made as a proviſion for an only daughter. 
He muſt therefore intend to make a good leaſe. The expreſſion 
then, compared with the circumſtances, is as ſtrong in reſpect 
of what his intention was, as if he had ſaid in expreſs words, 
© 1 mean it as a leaſe in poſſeſſion.” —* I mean it ſhall be ſo 
* conſtrued.” If it i ſo conſtrued, the word © from” mult be 
inclubve. This conſtruction is to ſupport the deeds of parties, 
to give eſſect to their intention, and to protect property. The 
other is a ſubtlety to overturn property, and to defeat the in- 
tention of parties, without anſwering any one good end 0! 
purpoſe whatſoever. And though courts of juſtice are ſome- 
times obliged to decide againſt the convenience, and even againſt 
the ſeeming right of private perſons, yet it is always in fayour 


of ſome greater public ou, But here, to conſtrue © TH 
« the 
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« the day of the date” to be excluſive, can only be to defeat the 1777. | 


intention of the parties. If ſuch a conſtruction were right, it 
would hold good, ſuppoſing the leſſee had laid out ever ſo much 
money upon the eſtate ; and all would be alike defeated by a 


mere blunder of the attorney, or his clerk. Therefore, if the 


caſe ſtood clear of every queſtion or deciſion which has exiſted, 
it could not bear a moment's argument. 

| Secondly, I will conſider this queſtion upon the authorities. 
I have arranged all the caſes that have been determined in VA. 
minſter-hall, in order of time; and when I come to ſtate them, 
you will be ſurpriſed to ſee they ſtand ſo little in the way, as 
binding authorities againſt juſtice, reaſon, and common. ſenſe. 


—— 4 
Pucn 


All they ſhew is, the great uncertainty of the meaning, and the 


impoſſibility of putting an abſolute ſenſe to hold good in all 
caſes ; they are themſelves ſo many contradictions backwards 
and forwards, | | 
The firſt caſe in point of time was in Mich. 4 El. Dyer, 
218. 5. Moore, 40. S. C. This was a queſtion that aroſe upon 
the ſtatute of Inrollments, 27 H. 8. c. 16; which ſays, © that 
« the inrollment ſhall be made within fix months. next after 
the date of the deed.” The indenture in queſtion bore 
date the gth October 1557; it was inrolled in Chancery on the 
21} March 1558, which was the /a# day of the ſix months, 
reckoning 28 days to each month ; and making the day of the 
date, excluſive. The court held, © that the indenture was well 
« inrolled, and that the words next after the date of the 
« deed,” were excluſive of the day of the date.” This deciſion 
was in favour and in ſupport of zhe deed; otherwiſe it would 
have been void, And yet it has been determined, that in a 
note of hand payable ten days after ſight, the day of the fight is 
incluſive v. Why? Becauſe of the ſubject matter; that there 


Bella: 


ſhould be no further time to make the demand: and yet after Heſter, 


the day, and after /ight, is preciſely the ſame in language. 


1 iQ, 
Raym. 281. 


The next caſe is Clayton's caſe, 5 Coke, 1. Mich. 27 El. 2 Lutw. 


The point in queſtion was, the meaning of the words ““ from 


* henceforth,” which were accounted from the day of the de- 


livery, and as much as to ſay, from the making :”” But the 
court held, that “ from the mating was incluſive, and * from 
the day of the making” was excluſrve. 

The next is, Trin. 39 Elia. 5 Co. go. Barwick's caſe, which 
was a demife of a freehold leaſe by letters patent“ habendum 
* a die canfeFionis earundum literarum patentium: The day of the 


date was held to be excluſive, and the letters patent therefore void. 
| l la 


1589. S. C. 
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In Mich. 4 Fac. Cro. Jac. 135, Oftorn v. Ryder, © from il, 

e date,” was held to be, incluſive 3 and different from the time, 
or day of the date, which is excluſiye.— In Trin. $ Jar. Cro. Fac. 
258, Llewellyn v. Williams, it was held, © that from the date“ 
and ( from the day of the date” meant both exactly the ſame 
thing, and both excluſive of the day. 


The next caſe in order of time is Trin. 9 Fac. 1 Bull. 177. 
the very year afterwards; and there it is ſaid by Fleming, that 
et from the date,” includes the day, and, from the day of the date" 
excludes it. Now thus the cafes ſtand, down to the 14th of James: 
They are yer and no, and a medium between them. But in Trin, 
14 Jac. 1 Rolles Rep. 387. 3 Bulft. 204. S. C. Cole, Chief Jui 
tice, and the whole court, in the cafe of Bacon verſus Waller, 
held, agreeably to Llewellyn's caſe, Trin. 8 Jac. that © from 
* the date,” and © from the day of the date,” meant both exaQly 
the /ame thing, and both were exclufrve. 


Thus it ſtood then for /ertled law by theſe two folemnly ad. 
judged caſes, that both meant exafly the ſame thing. So it ſtood 
likewiſe* at the time of the publication of Coke's Commentary 
on Littleton, which was about ten years afterwards; and fo 
clear was Lord Coke, in his opinion, that the point was ſettled 
by thoſe two judgments, that he adopts the judgment in po- 
ſitive words without reſtriction or qualification; and in Co. Lit. 
46: ö. he lays it down as text law, that both mean the /ame thing, 
and that both are exc/uſrve. So it ſeems to have ſtood down to Trin. 
24 Car. 1.—At that time mankind began to revolt at ſuch a doc- 
trine. There, in the cafe of Corniſh v. Cawfay, Aleyn, 17. Stile 
118. S. C. in an action of debt againſt an executrix, the plain- 
tiff declared upon a leaſe, from the day of the date“ for ſeven 
years. The leaſe was in theſe words: * From the day of the 
« date” for the term of ſeven years, from henceforth next and in- 
mediately following, with a great many other words. It was 


. contended, that though from the day of the date” was exclus 


Ave, yet the words, © from henceforth, Qt.“ being added, made 
it incliſtve: and this was objected as a variance between the de- 
claration and the deed. The court left it to the jury : The jury 
threw it back upon the court, and brought in a ſpecial verdidt 
ſtating the leaſe verbatim: And then the court held, that 


according to the authorities,“ from the day of the date” was ex- 


cluſrve; and therefore, the plaintiff had miſtaken his leaſe. 
But at the ſame time they ſeemed- ſhocked at its being ſo: For 
fay the court, if there was a- queſtion upon letters 52 

ü % like 


22 
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« like Barwick's caſe, to make the patent good, the jury might 1777. 


« find they were made the laſt inſtant of the day.” This they 
obſerved to get rid of the force of a wrong determination. Juſt 
ſo Sir Eardly Wilmot once did, in a caſe that came before him. 
He left it to the jury to find that livery was made the laſt mo- 
ment of the day.— The authorities therefore of Cole Littleton, 


Pura 
wer ſus 


Duke of 


Lzz>s. 


46.b. Bacon v. Waller *, and Llewellyn v. Williams +, were — 

at that time grumbled at, as being againſt the ſenſe of mankind, . "TY 
againſt convenience and againſt juſtice z and founded upon ſub- Br S. C. 
tletics that even the ſchoolmen would have been aſhamed of.” ! 258. "Ears: 


The doctrine they eſtabliſhed was, that both meant the ſame 
thing, and both were excluſive. With teſpect to their both mean- 
ing the ſame thing, unqueſtionably they were right. For what 
is © the date?“ The date is a memorandum of the day when 
the deed was delivered: In Latin it is ( datum: and © datum 
tali die is, delivered on ſuch a day. Then in point of law, 
there is no fraction of a day: It is an indiviſible point, What 


is © the day of the date 7 It is the day the deed is delivered.” - 


The date,“ therefore, being alſo defined to be the day the deed 
is delivered; „ the date” and “ the day of the date” muſt be 
the /ame thing. The day of the date, is only a ſuperfluous expreſ- 
fion. It is impoſſible in common ſenſe to diſtinguiſh the one 
from the other. 
but the day of delivery: And in law there is no fraction of a day. 
As to the other point, that“ from” ſhall in all caſes be con- 
ſtrued to be excluſive, it is contrary to the common fignifica- 
tion of language : And for courts of juſtice tq determine words 
againſt the intention of parties, and againſt the generally re- 
ceived ſenſe and acceptation of the words themſelves, is laying a 
ſnare to entrap mankind, Uſage decides upon the force of lan- 
guage 3 and with reſpect to this word, has imprinted on the un- 
cerſtandings of men in general, in their tranſactions. in life, the 
ſenſe that I now put upon it : Whilſt courts of law nn 
it in a totally different ſenſe. 

Thus it ſtood down to the 6th year of William and Mary. A 
caſe then happened of conſiderable property, and-not merely a 


c Date“ does not mean the Hur or the minute, | 


queſtion of pleadingt. It aroſe upon a prebendal leaſe to com- + Hau v. 


mence, from the date of the indenture. 


The ſucceſſor wiſhed to 922 3 Low. 


1 Ld. 


avoid it on the ground of its being a leaſe to commence in ſu- „ 


tur. The caſe was ſeveral times argued z againſt the leaſe, © 
upon the weight of authorities; and in favour of .it, upon the 
ground of the intention of the parties, “ut ret magis valeat 
** 144m 
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« quν] pereat.” After ſeveral arguments, T' reby, Chief Juſtice, 
at firſt, from the ſtrength of reaſon, was' for fupporting the 
leaſe ; and then, ſtaggered by the weight of authorities, changed 
his opinion: But when the judgment was given, he abſented 
himſelf. ' Powell junior, at firſt followed the authorities; but 
afterwards came over to reaſon; and at laſt it was agreed, by 
Neville and the two Powells, that © from the date“ ought to be 
conſtrued incluſive, and therefore, that the leaſe was good. Now 
tho* there was ſomething ſaid in the argument as to the diſtinc- 
tion between the date, and the day of the date, the authorities 
ſaid they were the ſame; and yet this determination went to the 
matter of right in the queſtion and ſupported the leaſe. 

The next caſe after this was Trin. 11 Wm. 3. 1 Lord Rayn. 
480. It was upon a policy of inſurance dated the 3d September 
1697, upon the life of Sir Robert Howard, for a year, © from 
<« the day of the date” of the policy. Sir Robert died upon tlie 
3d of September 1698, at one o'clock in the morning : And Hall 


Chief Juſtice held, that from the day of the date was exclufepe : But 


he held, that the infurer was liable, becauſe in law there is no 
fraction of a day; and Sir Robert died at one o'clock in the morn- 
ing, whereas to vacate the policy he ſhould have lived till twelve 


o' clock at night. In that caſe there was no argument to be 


drawn from the ſubjef matter; for in the policy it was totally 


indifferent when it ſhould begin: The argument rather was, 


that it ſhould begin the day after. In the next place it would 
have included the inſurance if it bad begun that day. Lord 
bief Juſtice Holt ſeems to have conſidered it as a favourable 
cafe for the inſured ; otherwiſe he would not have had recourſe 


do the old maxim of law, that there is no fraction of a day. He 
2 Salk. 44. Cited a caſe“ where it was held, that if a man lived to the eve 


of the anniverſary of his birth, no longer even than till one 
o'clock in the morning of that day, and made his will, by hav- 


- ing touched the verge of the day, it was the ſame as if he had 


compleated the whole day; and the will was declared a good 
one. That exiſted as law; but Holt in his application of 
it turned it the other way. I look upon this caſe as of very 
little authority; there being no Op from the ue 
matter. 

Another caſe . ſince, in Hil. 4 Anm. Seignorett verſus 
Neguire — 2 Ld. Raym. 1241. This caſe, though a very mate- 
rial caſe, was not cited in the Exchequer, the preſent point not 


being the quekion litigated, but ariſing out of ſome collateral 
matter; 
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matter; and therefore the indexes have not led counſel to it. 
It was upon a point of pleading; and the whole court held, 
that to aver that a contract was to commence * with the day 
« of the date,” was the ſame thing as to aver that it commenced 


'« from the day of the date.“ Holt, Chief Juſtice ſaid, that « from 


« the date” was incluſive; and ſo, was the ſame as © with the 
« date,” but that « from the day of the date” was exc/uſrve.” 
But Powell ſaid, that from the date,” and * from the day of 
« the date,” had been adjudged to be the ſame in the Common 
Pleas, That caſe in the Common Pleas is not to be found. It 
could not be the caſe of Hatter v. Ab. But all the court deter- 
mined, that * from the diy of the date” was the ſame as with 


the day of the date, and incluſive. If “ from the date” there- 


ſore is incluſrve, it mult be the ſame as © from the day of the date.” 
I have been ſupplied with another caſe this morning by Mr. 
Juſtice Aon: The name of it is Thompſon v. Vanbeel, before 
Lord Hardwicke in Mich. 1736. It was an action brought upon 
an uſurious contract, and the queſtion turned upon a point of 
pleading. The rule laid down by Lord Hardwicke in that caſe 
ſhews that he went upon the ſame principle, and reaſoned juſt 
25 do now; that “ the conſtruction muſt always depend upon 
« the ſubject matter.“ | 

N. B. Here, Mr. Juſtice A/on ſtated this caſe from his own 
note as follows: Th:mp/on verſus YVanbeek was never determined; 
but as it ſtood the caſe was this: It was an action on the ſta- 
tute of uſury. The declaration ſaid “ giving day of payment 


« from the 26th.” Upon the evidence it appeared, that the bon 
was given on the 27th. The. queſtion was, Whether, as the de- 
claration ſtated giving day of payment from the 26th,” this 


was a variance? That depended upon whether the word © from” 
ſhould be conſtrued incluſive of the 26th, or exc/uffrve. What Lord 
Hordwicke (aid was this: © The computation is to be made from 
« the time of the act done” and though there are a variety of 
conſtructions of the word © from,” yet it depends entirely upon 
the nature of the thing; and that it ſhould ſo depend is the right 
rule. The conſideration for the intereſt paid, is giving day of pay- 
ment. I think it includes the day; and my reaſon is, that it would 
be a ſtrange conſtruction to ſay, that the day of payment ſhall be 
antecedent to the time of advancing the money; ſq ut res magis 
valeat quam pereat, it is incluſive. But the caſe was never decided, 
Thus ſtood all the authorities down to the year 1743; a 
period of two hundred years; not much to the honour of the 
learned in MWeſmigſter- hall, to embarraſs a point which a 
plaia 
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1777 plain man of common ſenſe and underſtanding would have no 
difficulty in conſtruing. 

pf — There then happened a . of great litigation in the Exch. 
Duke of quer, which aroſe thus: Lord Pembroke had got a leaſe from the 
Tabs. crown, of a ſpot of ground in Privy Garden, and had built x 
houſe upon it at a great expence. The Counteſs of Portland had 
alſo a leaſe of an adjoining ſpot, and had built her houſe next 
to Lord Pembroke's, There was another houſe belonging to the 
Ducheſs of Portland, adjoining Lady Portland's ; all three held 
under the crown. Between the three houſes and the river 
Thames, there was a terrace, which had been part of the Queen 
garden. Neither of them thought of applying for the terrace; 
and it would have been thought invidious to have done ſo. lt 
was to be in common.—Upon the circumſtance of this terrace, 
Lord Pembroke laid out a conſiderable ſum of money upon his 
houſe. At the expiration, however, of her leaſe, the Counteſs of 
Portland applied to rene w; a new leaſe of fifty years was granted, 

in which, without notice to Lord Pembroke, ſhe got the terrace 
inſerted and added. When Lord Pembroke heard of it he wa 

much offended; but ſtill more ſo at the uſe that was made of it; 

for the Counteſs planted trees, which if they had grown up 

would have intercepted Lord Pembroke's view; however ſome 

fatality attended them, for they all died after a certain time. 

Lord Pembroke wanted to avoid this leaſe ; not to take away Lady 
Portland's houſe, but to get back the terrace, and leave it in the 

ſtate it was before. Application was accordingly made to the 

officers of the crown about it z and at laſt the Attorney General 

was directed to file an information for the terrace; and an infor- 

mation was accordingly filed in the Exchequer. A variety of obs 

jections were made to different flaws, ſuppoſed in the leaſe; 

but the principal objection was founded upon the civil liſt act, 
1 Ann. ft. 1. c. 7. which directs, that all leaſes to be granted of 

any of the crown lands ſhall be void, © unleſs made to commence 

« from the date or making.” This leaſe was made to commence 
„ from the day of the date or making.” Upon this it was at- 
gued for the crown, * that the date, and the day of the making 
« were inclufrve, and that the act of parliament had expreſs! 
« declared the leaſe ſhould be in thoſe terms; but, that frm ib. 
day of the date was excluſive; and therefore, the leaſe was void 
« for the variance.” On the part of the Counteſs it was con - 
tended, that © from the date,” and « from the day of the date,” 
were both the ſame. Upon the argument, all the caſes were cited 


that have been now cited, except the two I have mentioned. 
. | | ; Sir 


+ 
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Sir Thomas Parker and Mr. Baron Reynolds were of opinion, with 1777. 


the objection, that it was a void leaſe, becauſe it commenced in u- 
ture. The two other Barons were of a different opinion upon this —_— 
point; but upon another point, they were of opinion the leaſe was Duke of 
yoid. Sir Thomas Parker and Mr, Baron Reynolds to the contrary; _— 
ſo that, for different reaſons, they were all of opinion the leaſe was 
void. Upon a caſe which happened in this court ſince *, this »Doe «x dim 
caſe between Lord Pembroke and the Counteſs of Portland was — 5 
mentioned. Upon memory, as the judgment appeared to me in 2, — 
ſo unfavourable a light, I took it for granted, that the court had 
been as it were compelled by the weight and force of authorities. 
But-now I will tell you why I change my opinion, after having 
determined the caſe of Doe verſus Matton, as I then did, out of a 
creat veneration for Sir Thomas Parker, and becauſe I did not care 
to ſet up an opinion of my own mind againſt a ſolemn judgment. 
Sir Thomas Parker intending to favour the world with the publi- 
cation of ſome caſes that were adjudged in his time, he did me 
the honour to deſire I would peruſe them. I have done fo; and 
reading a very elaborate report of the Counteſs of Portland”s cafe, 
brought back to me, in a regular view, the whole doctrine upon 
the preſent ſubject. There I ſaw how the authorities ſtood ; how 
the reaſoning ſtood; and I likewiſe found another thing nipnticned 
in that cafe, which ſeems to me not to have been properly ar- 
guech at the bar by the counſel in ſupport of the leaſe. It is 
this: The parties concerned had ſearched all the leaſes from the 
ime of the civil liſt act, down to the moment of that, upon 
which the queſtion was then in agitation; and they were nearly 
half the one way and half the other; eighty were granted “ from 
* the date or making,” and above ſeventy © from the day of the 
„date or making,” All theſe leaſes had paſſed the great ſeal, 
and likewiſe the ſeal of the Exchequer. The argument drawn 
from this circumſtance was, that uſage fhould get the better and 
prevail over the act of parliament; which was in fact an admiſ- 
fon at the ſame time by implication, that “ ſrom the day of 
the date” was contrary to the act. It ſtruck me in a different 
light; which is, that the queſtion turned upon the conſtruction 
of the Engliſh words, and what ſenſe they bore, If I was right, 
nothing can be ſo ſtrong as that all the officers of the crown 
who had been concerned in making theſe leaſes looked upon the 
words as ſynonimous, and ſuffered them to paſs and repaſs un- 
noticed. It is demonſtration, that by uſing both indifferently, 
they underſtood them to be both the ſame thing. 
Vor. II, X ; I men» 
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I mentioned this to Sir Thomas Parker, and found my opinion 


—  — ſupported by Sir Eardly Wilmot. Sir Thomas Parker, with that 


Pvucn 


candour which always accompanies great abilities, gave ſo far 


= of | way to it, that he had doubts upon the determination: He 


LzEDS 


therefore ſuppreſſed the report of, The Attorney General ver/u 
the Counteſs of Portland. And I would not have produced it 
upon this occaſion, but that he has given me leave to mention 
his name as approving of the preſent determination: This re. 
lieres me from the difficulty I ſhould have had in differing from 
hs authority. 

Jo conclude: The ground of the opinion and judgment 
which I now deliver is, that . from” may in the vulgar uſe, and 
even in the ſtrict propriety of language, mean either incluſive or 
excluſvve : That the parties neceſſarily underſtood and uſed it 


in that ſenſe which made their deed effectual: That courts of | 
juſtice are to conſtrue the words of parties ſo as to effectuate their | 


deeds, and not to deſtroy them; more eſpecially where the 
words themſelves abſtractedly may admit of either meaning. 
If there were nothing more in the queſtion, than that all the 
law officers concerned, had, in the aboyementioned caſes, con- 
fidered the two expreſſions as ſynonimous; that would be ſuf 
cient to guide my opinion. Therefore let there be judgment 
for the plaintiff. | | 
+ I ſhould ſay further, that inſtantly, upon what paſſed between 
Sir Thomas Parker and myſelf, I acquainted ſome of the coun- 
ſel at the bar that there was a change of Ra as to the au- 
thority of the caſe in the Exchequer, ; | 


% 
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Rex verſur BN IAU Cnolskv. | ; 
f — 
THE defendant had been convicted of groſs perjury, before Ifen 


a committee of the Houſe of Commons, fitting upon the a 2 ted 


Hindon election; and when brought up for judgment in this ceive (en. 
court, was ſentenced to be ſet in the pillory at Hindon. A rule Pres — — 


was there upon made upon the marſhal to carry him down to n a dif- 


erent COUne 


Hindi, and upon the ſheriff of Wilts, to ſet him in the pillory. v3 the pro- 
The tipftaff accordingly carried the defendant down ; and having frond hy. — 
done ſo, applied to Mr. Beckford, the proſecutor, to be repaid the upſtaft 
his expences, and alſo for a compenſation for his trouble ; the an fre 
whole demand amounting to five guineas, which Mr. Beckford "ae . 2 
refuſed to pay. A rule was therefore moved for and made tying b en 
upon him, “ to ſhew cauſe why he ſhould not forthwith pay ther — 
the faid Holloway, the tipſtaff, his ſaid expences, Oc.“ 

Mr. Dunning now ſhewed cauſe, and inſiſted that the proſe- 
eutor was in no reſpect liable to this charge. That the proper 
mode was for the marſhal to receive the amount of the expences 
actually incurred, and the fee for the tipſtaff's trouble, if he 
were entitled to any, from the ſheriff of the county to which the 
defendant had been carried, and for the ſheriff to reimburſe him- 
ſelf by charging the whole to the county. 

Mr. Wallace, contra, in ſupport of the rule, ſaid, it had always 
been the conſtant practice, where perſons were pilloried in Mid- 
alex, for the proſecutor to bear all the charges attending the 
execution of the ſentence ; and there could be no reaſon there- 
fore why the proſecutor ſhould not in like manner defray the 


*xpences in this caſe. 
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» 1778. The court were very clear that this charge could not be 

— brought into the ſheriff's account and allowed upon his cravings, 

—_ as the expences of ereCting the pillory, ſetting the criminal upon 

Cuno r-. it, and ſuch like expences diſburſed by the ſheriff himſelf, on 

his own account, are; and ſaid, whatever the private practice of 

proſecutors might be, the caſe happened ſo ſeldom that no uſage 

or cuſtom could have obtained in it ; and therefore, asthere was no 

? eftabliſhed fee or adjudged precedent in ſupport of ſuch a demand, 

| they could not interfere to enforce the payment by a rule of coun. 

But recommended it to the proſecutor to pay the money.— M:. 

Dunning ſaid, his client, Mr. Beckford, would have no objection, 
when it was no longer demanded as a right. 

2 p 


— 8 


un Pick verſus FLETCHER et al. | 


| 
Covenant, IN this caſe, which was an action againſt the executors of dit [ 
Fohn Aſtley, for breach of covenant, for quiet enjoyment t 
under a leaſe, the declaration ſet out the whole leaſe v2rtatin. 
Mr. Bower therefore moved that it might be referred to the I 
Maſter to ſtrike out the ſuperfluous matter in the declaration : 
with coſts, agreeably to the rule laid down by the court, lit 
term, in the caſe of Dundaſt v. Lord Weymenth, ſupra, 66;. 
The court ordered it to be referred to the Maſter z and Lor 
Mansfield ſaid, the next inſtance of the kind that came before 
«the court, he would enquire who drew the declaration.” 


| Quay, 5 Coox verſus Joxxs. | 
Upon a rule IT HIS came before the court upon a rule to ſhew cauſe why 
„ iſs to vacate the judgment entered up on a warrant of attorney, give 


a judgment 


confeſſed, by the defendant in this caſe, ſhould not be ſet aſide, and why 


b — j the proceedings on the /crre facias ſhould not be ſtaid, upon this 


ings on the ground; that the conſideration upon which the warrant of at. 
Fl INS: torney had been obtained, was corrupt and uſurious. 
legation Mr. Mansfeld againſt the rule. This court will not interpoſe 


_. unleſs where the plaintiff would otherwiſe be entitled to ſue out 


tion upon execution immediately. But here, the time being elapſed, 10 
warrant of execution can iſſue till after judgment had upon the /cire facis:; 


attorney bad to which, if warranted in fact, the defendant may in the meat 


ed, was time plead the uſurious contract in bar. 
uſurious, 


the court will direct an iſſue to try the uſury, and enlarge the rule in the mean time. 


Lord 


* 
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Lord MansFiELD.—The defendant can plead nothing in bar 1778. 

of the ſcire faciat, which he might have pleaded to the original 

ation. The judgment in this caſe is a judgment confeſſed on a = 

warrant of attorney: ſo that the party had no opportunity of Jox#s- 

pleading, and is without relief unleſs the court interpoſes *. o See 2 Fr. 
The court ordered the rule to be enlarged, and an iſſue was G a 

directed to try, Whether the contract upon which the warrant Hard. 233. 


of attorney was given, was uſurious. 6, 
| | 1 Sid. 182. 
————— ... —— .— 
x 55 Saturday, 
Rex verſus Jonx Hats, Ea | 


HE defendant had been convicted in zreble the value of 
520 lb. weight of tea, upon an information exhibited 
before two juſtices of peace, ſetting forth that the ſaid tea had 
been ſeized as forfeited, for unlawful importation, together with 
the packages, &c. and alſo a cart and two horſes uſed in remoy- 
ing the ſame, c.“ for that he the ſaid hn Hale did know- 
« ingly harbour, keep and conceal, and permit and ſuffer to 
« be knowingly harboured, kept and concealed, the ſaid tea, Wc. 
« ſo unlawfully imported, contrary to the form of the ſtatute, 


« &c, -The cart and horſes, and the tea, were alſo by + 11 Gee. t. 


the ſame. conviction adjudged to be forfeited z but the penalty © 3% 13. 
of treble the value of the tea, which amounted to 681/, 7. 6 d. 
was mitigated to 190 /, | | 

Upon the conviction being removed into this court by writ of 
certiorari, a rule was obtained to ſhew cauſe why the ſame 
ſhould not be quaſhed, the juſtices having improperly proceeded 
to convict the defendant in treble the value of the tea, for know- 
ingly harbouring, &c. without ſufficient evidence to warrant 
them in ſo doing. — And now, upon ſhewing cauſe, the evidence 
appeared to be, * that the witneſſes, in a field, about a quarter 
of a mile from the defendant's houſe, and which field they all 
[wore they believed to be in the defendant's occupation, ſaw two 
of his ſervants loading the tea in queſtion, into a cart with two 
horſes, which one of the witneſſes likewiſe ſwore were the g- 
fendant's, Another witneſs ſwore, that in a converſation with 
the defendant, he ſaid © it was unfortunate for him, that his ſer- 
" rants had taken his cart and horſes without his knowlege; 
The defendant, upon being called upon to anſwer the charge, 
declared ©« he knew nothing of his ſervants having the tea ;” but did 
not produce either of the ſaid two ſervants who were concerne 
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1778. in loiding the ſaid tea into the cart, or any other evidence what, 
—— ſever in proof thereof; nor did he prove that the duties charge. 
AYX able upon the ſaid tea, had been ever paid or ſecured, as by law 
Hark. they ought to have been. 4 
2 Upon ſhewing cauſe againſt the above rule, ſo IMF of the con- 
viction as related to the penalty of freble the value of the tea, 
was gugſbed ; but the reſt, as to the condemnation of the tea and 
| the cart and horſes, was adjadged good, | 
N. B. It ſeemed to be the opinion of Mr. 3 who 
Vas of counſel for the defendant, that a conviction could not be 
8 adjudged bad in part, and good for the reſt. But for the benefit 
of his client, he conſented to this mode of accommodating the. 
pe AE ; and a rule was GY made as aboye. 
Same day. Da -CosTa verſus Jones. 
An a ion HIS was an aQtion of ofſump/it, upon a wager between 
41 we the plaintiff and the defendant, upon the ſex of Monfeur Lt 
voluntary Chevalier D' Eon ; and who was ſo deſcribed in the declaration, 
_—_— which ſtated, that the defendant on the 4th of Ofober 1771,in 
pic. 1 conſideration that the plaintiff would then and there pay him 
n of a ſeventy-five guinear, undertook to pay to the plaintiff three hun- 
ws Pa dred pounds, in caſe the Chevalier ſhould ar any time prove to be a | 
man; having female. 
—.— There were other general counts for money lent, money laid 
| „ out and expended for the uſe of the defendant, and money had 
rious public and received by the defendant to the uſe of the plaintiff. Plea, 
kgs 1 Non aſſumpſit.— The cauſe was tried before Lord Mangfeld at 
ſuch en- Guildball, at the fittings after Michae/mas Term, 1777, when 
” 8 the jury found a verdict for the plaintiff, damages 300 J. coſls 
3 an 409%. — Mr. Bearcreſt, of counſel for the defendant, had moved on 
tends co dj. the ſecond day of this term to arreft the judgment ; and if he 
75 3 ſhould not ſucceed in that, then that the defendant might be at 


dual, and of Hberty to flay the proceedings; and obtained a rule to ſhew 


ſeciety.— But 
indecency of 
evidence is 
no objection 
to it's being 
received, 
where it is 


weveſſary to 


tioned this caſe, and pg to Mr. Baarereft, ſaid, he under- 


cauſe. This motion was grounded upon an objection he took 
at the trial, that the plaintiff ought not to recover, becauſe it 
was a wager upon a queſtion tending to introduce indecent eri- 
dence. To this it was anſwered, that the objection, if founded 
at all, appeared upon the record ; and Lord Mansfield being of that 
opinion, the objeCtion was then over-ruled. Afterwards, on 
Tueſday the 27th of January, in this term, Lord Mansfield men 
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ta ſtood his only objection was, that the queſtion led to indecent 1758. 
evidence. But his Lordſhip added, “ there is another ground. 
« which does not appear ſo ſtrong upon the record as upon the 1 2 
evidence; which is, that it materially affects the intereſt of a Jon xs. 
a third perſon. If I am right in that objection, the plaintiff ought 
« to have been nonſuited. Therefore I mention it, that you may 
0 « move for a new trial at the ſame time, and ſo take in the whole 
« of the queſtion,” — This addition was accordingly made to the 
* & 5 
Mr. Wallace, Mr. Buller, and Mr. Dunning now ſhewed cauſe, 
A and argued, that by the law of England, wagers upon every poſ- 
fible ſubject are lawful ; ſuch only accepted, as are ſpecially pro- 
 hibited by poſitive ſtatute: viz, wagering policies upon ſhips, 
Sc. intereſt or no intereſt, and ſuch as are made void by the 
ſtatutes againſt gaming. But even theſe were lawful antecedent 
to the ſtatutes that reſtrain them. Every other ſubject there- 
fore, remains open to this ſpeices of contract, as it did at com- 
mon law. And there, whether the parties were intereſted or 
not, was totally immaterial. But if it were material in this 
caſe, the parties certainly were intereſted from the moment of 
ſubſcribing to the policy. Any objection, however, to the lega- 
lity of a wager is idle, when jt is conſidered, that even courts 
of juſtice have adopted it as a form of legal proceeding, and try 
4 all feigned iſſues in that ſhape, The ſingle queſtion therefore, 
is, Whether the /ex of a perſon is an izproper ſubject of a wager ? 
And 1ſt, As to the objection, that it fendt to introduce indecent 
| gwidence : No doubt, many ſuch wagers have exiſted. Inſurances 
| upon the ſex of children unborn, are frequent. Maſter Holford's | 
| policy upon Lady Lade's child, if it had been brought to trial, 1 
| would equally have led to indecent evidence; But no one ever 
| thought it void, or objectionable on that account. In pedigrees, | 
| it is not uncommon for the ſame ſort of evidence ta ariſe, Sup- 
poſe a wager, whether a particular act was done by a man or a | 
woman ; or a life inſurance, with an exception as to a particular | | 
| 
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diſeaſe ; the diſcuſſion of theſe, and many other ſubjects might 

involye the greateſt indecency. But courts of juſtice do not - 
reject the contraas of parties, becauſe the ſubject matter of them 
happens to be indecent or indecorous. What can be a greater 

violation of all decorum, than for two ſons to run their fa» 1 
there! lives againſt each other: And yet the caſe of the Earl of y 
March v. Pigot, Trin. 11 Geo. 3.“ was entertained, and ſolemn- 
ly adjudged in this court, in favour of the contract, without 
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e Since reported, 5 Burr. a, 36s. | 
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2 thought or idea of its being liable to any ſuch objection. 
In the caſe of Jones v. Randall, Hil. 14 Geo. 3. B. R. e which 
was a wager upon the event of a ſuit then depending, and part 
heard before the Houſe of Lords, the objection of its being con. 
tra bones mores applied in the ſtrongeſt manner poſſible ; becauſe 


the eſſential. requiſite to the validity of a wager, namely, that 


there ſhould be an equal chance of winning or loſing, could 


_ onlyexilt in that caſe upon the ſuppoſition, that the houſe were 


ſo ignorant as not to know the law, or, knowing it, were ſo pro- 
fligate as to decide contrary to law. But the court were clear 
in over ruling the objection, and confirmed the contract. Here, 
however, the objection is not even warranted by the fact. For 
the ſubject matter was not only capable of being proved, but 
has been proved in three ſucceſſive trials, without indecent evidence, 
The time to have objected would have been, when any ſuch 


evidence appeared; not becauſe it poſſibly might appear. There | 


is nothing therefore in this objection; and if there were, it is 
in this caſe premature. 2dly, As to the poſſibility of its . 
ing the intereſt of a third perſon; that objection, perhaps, may 
hold, where the proceedings are merely fititious or colluſive, 


and where they are ſet on foot for na other purpoſe than to injure 


a third perſon who is innocent; as in Muilman's caſe t. But the 
ground upon which the court interferes in ſuch a caſe is, that 
the proceedings are a contempt of the court; and therefore, at 
the inſtance of the party liable to be injured, the court will 
ſtay them and puniſh the contempt. So, if this had been 2 
mere contrivance to affect an innocent perſon, the court migli 
have conſidered it as a contempt. But the caſes are totally dif- 
ferent. This is a fair band fide wager, made no leſs than ten 
years ago, without the ſmalleſt intention of affecting the Cheva- 
lier D' Eon in the ſlighteſt degree. The ſilence of the parties 
till this time, clearly ſhews 7hat : And even now, the action 
would not have been brought to trial, but for the evidence fur- 
niſhed by the Chevalier herſelf in her diſpute with Demorand. 
But in what manner can it affect her? There is nothing cri- 
minal in having aſſumed the habit or the form and charactet 
of a man, and havipg fought the battles of hex country or ſerved 
it as a miniſter of ſtate. But if it is criminal, the conſequences 
ariſing from it are the effect of her own conduct. She has 
impoſed upon the world by aſſuming a character that did not 


belong to her; and therefore ought not to be protected in con- 


I Reported in Caſes t. Hardwicke, 237. 2 
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tinuing the cheat. So that, either way, the objection falls to 
the ground. And if the Chevalier could not avail herſelf of it, 
a fortiori the defendant, who is an indifferent perſon, cannot, 
But is it not every day's practice for third perſons to be affected, 


and very materially ſo, by trials in the common and ordinary 


courſe of juſtice ? What could be more painful to a father, than 
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to have a wager upon his own life laid by his ſon, publicly can- 


yaſſed and diſcuſſed in a court of juſtice? A wager was lately 
tried upon the place of nativity of th: Ducheſs of Hamilton and 
her ſiſter, whether it was in England or Ireland; which produced 
an enquiry that aſcertained their ages: A very ſerious inconve- 
nience probably to them, but it would have, been no ground for 
ſtaying the regular proceedings of a ccurt of juſtice, But here 
the objection itſelf fails, becauſe all the public characters which 
the Chevalier has filled, are paſt. As there is no ſubſtantial ob - 
jection therefore, either upon principle or authority, nor any 
founded in fact, to bar the plaintiff's right of action in this 
caſe, the verdict ought to ſtand, and the rule be diſcharged. 

Mr. Bearcroft and Mr. T. Cowper, contra, in ſupport of the 
rule. There is ſufficient. foundation for ſtaying the proceedings 
upon both objeCtions; and the ground is this: that to permit 
ſuch a wager to be diſcuſſed in a court of juſtice, is contra bones 
mores. 1. It tends to introduce indecent evidence, where it is 
not neceſſary for the purpoſe either of civil or criminal juſtice, 


upon a queſtion in which the parties have no intereſt whatever 


but of their own creating. 2. It'tends to violate the peace of 
ſociety by exhibiting a zhird perſon, who is innocent, in a ridi- 
culous and contemptible light to all the world, and to break in 
upon his private comfort and peace of mind. Wagers of this 
kind are in themſelves a national diſgrace. Ought it to be en- 


dured in any country, that two perſons ſhall lay a wager upon an 


indecent ſubjeQ, and then call upon the higheſt court of juſtice 
in the kingdom to determine ſo improper a queſtion ? To obviate 
this objeCtion it has been ſaid, that in point of fact no indecent 
evidence was given in this caſe : But that is not ſtrictly ſo. The 
trial certainly was, and in the nature of it could not but be, inde- 
cent, And it is upon that the objeCtion turns: Not, Whether the 
language of the witneſſes, or the mode of conducting the trial, 
was indecent; but, Whether the nature of the ſubject was ſuch, 
that the moſt guarded caution and warineſs in the mode of ex- 
preſſion, could not prevent indecent ideas from ariſing out of the 
(auſe? Where the purpoſes of public juſtice require that in- 

Lak | decent 
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decent evidence ſhould be given, as upon an indictment for 3 
rape, the court muſt of neceſſity ſubmit to the inconvenience; 
otherwiſe crimes would go unpuniſhed, and offenders eſcape, 
So, if neceſſary to the decifion of private wrongs, or to the rights 
of individuals. Mr. Juſtice Burnet therefore was clearly wrong, 
(and it is not diſputed that he was ſo,) in refuſing to try the aQion 
of defamation before him, in which a woman charged a man 
with having proclaimed to the world that ſhe had a defect in a 
particular part of her body. The defendant by way of plea jul. 
tified, averring that it was true ſhe had ſuch a defect. When 
the cauſe was called on, Mr. Juſtice Burnet thre the record 
out of court. But the plaintiff was an injured perſon : Therefore 
he certainly ought to have entertained the ſuit. Suppoſe a queſ- 
tion were to ariſe upon the right of inheritance of an hermaphro. 
dite, who, Lord Coke ſays, © ſhall be heir, either as male or fe. 
male, according to that fex which prevails*.” For the fake of 
private juſtice it would be neceſſary to-hear and decide upon the 
fact. So, in the caſe of a particular diſeaſe excepted out of a policy 
for life, But not, if it were a mere voluntary wager, whether 


_ ſuch a perſon were an hermaphrodite, or had a particular diſorder. 
No more would the court tolerate a wager, as to the cauſe why 


a married woman did not breed. And numberleſs other in- 
ſtances might be pu:. So palpable is the objection, that it is 
impoſſible to illuſtrate it by particular cafes without falling into 
indecency. 2. It affects the peace and comfort of a third per- 
fon, and, as ſuch, the peace of ſociety. The caſes to which 
this has been compared, bear no ſimilitude to it. There is no 


ridicule attending a wager upon the ſex of an unborn child. In 


the caſe of the Earl of March verſus Pigott, the reproach did 
not fall upon thoſe who were the ſubject of the wager, but upon 
the parties themſelves who laid it. — Jones v. Randal was a hedg- 
ing wager by a party who was intereſted; it reflected on no- 
body : The event was quite uncertain; and the court determined 
that there was no objection to it, either in morality or policy. 
(Lord Mansfield. Never was a queſtion more doubtful how it 
would be decided till it was actually determined.) But in this 
caſe, the intereſt of D' Eon, as well as his private feelings, are 
moſt materially affected. By the inveſtigation of his ſex he may 
be expoſed to ridicule and contempt: And if, as was aſſumed in 
the argument, it goes to prove him an impoſtor, it is adding in- 
famy to ridicule. It can never be, that mere volunteers in a 
wager ſhall be permitted wantonly to expoſe to the public view 
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every defect and ĩimperfection of thoſe they think fit to ſelect for 
the purpoſe ; and, in aid of the enquiry, 4iſturb the peace of whole 
families, by calling confidential friends, profe ſſional attendants, 


near relations and neceſſary attendants to give teſtimony of the 


fat. Therefore, upon principles of juſtice, the court will now 
do what ought to have been done at the War and allow the ob- 


jection. 


Lord eee caſe, upon the trial of the firſt 


cauſe, made a great noiſe all over Zwrope : And ſoon afterwards 


] own I was ſorry, that the anſwer given to the objection made at 
the trial, i that it appeared upon the record,” had been ſo haſtily 
given way to by me. I was ſorry that the nature of the action 
had not been more fully confidered. I was ſorry for another 
thing; that the witneſſes who were /ubp&naed had not been told 
they might refuſe to give evidence if they pleaſed. But no ob- 
jection was made on their behalf by the counſel for the defend- 
art, nor did any of themſelves apply for protection, or heſitate to 
anſwer, I have ſince heard that many of them were confidential 
perſons, ſervants, and others employed in the way of their pro- 
feſion and buſineſs. Had any of them demurred, it would 
have opened the nature of the action. That two men by laying 
a wager concerning a third perſon, might compel his phyficians, 
relations, and ſervants, to diſcloſe what they knew relative to the 
ſubject matter of that wager, would have been an alarming pro- 
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poſition ; the bare ſtating it would have ftartled. Indeed, 


the objection being put upon the general crude ground of the 
cauſe leading to indecent evidence, and not upon the ſpecial na- 
ture of this caſe, did not ſtrike me. For indecency of evidence 
is no objection to its being received, where it is neceſſary to the 


| decifion of a civil or criminal right: And upon that ground, we 


think Mr. Juſtice Burnet did wrong, in rejecting the caſe that 
came before him; for there, the party had received an injury. 
But if it had been an action upon a wager, Whether ſuch a 
woman had ſuch a defect or infirmity? it would have been 
nearly the preſent caſe. Indifferent wagers upon indifferent 
matters, without intereſt to either of the parties, are certainly 
allowed by the law of this country, in ſo far as they have not 
been reſtrained by particular acts of parliament: And the re- 
ſtraints impoſed in particular caſes, ſupport the general rule. For 
where parliament interpoſes and ſays, © unleſs you have an in- 
* tereſt in ſuch a caſe, any wager or inſurance upon it ſhall be 


void and of no effect; it implies, that in caſes not ſpecially 
prohibited 
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prohibited by act of parliament, parties may wager or inſure at 
—— pleaſure» And this, ſpecies of. contract has, in fact, gone to an 
extent that is much to be complained of. Whether it would not 
have been better policy to have treated all wagers originally 2 
gaming contrafts, and ſo have held them void, is now too late to 
diſcuſs: They have too long and too often been held good and 
valid contracts. But notwithſtanding they have been ſo gene- 


rally entertained, there muſt be a variety of inſtances where the 


voluntary act of two indifferent parties, by laying a wager, 
ſhall not be permitted to form a ground for an action or a judi- 
cial proceeding in a court of juſtice. Suppoſe a wager between 


two people, that one of them, or that a third perſon, ſhall do x 
criminal act. To go from ſtronger caſes to thoſe that are leſ 


ftrong. © I lay you a. wager you do not beat ſuch a perſon. 


% You lay that you will.“ Such a wager would be void: Be. 


cauſe it is an incitement to a breach of the peace. Suppoſe the 
ſubject matter of a wager were a violation of chaſtity, or an im- 


moral action: I lay I ſeduce ſuch a woman.” Would a court 


of juſtice entertain an action upon ſuch a wager ? Moſt clearly 
not; becauſe it is an incitement to immorality. Suppoſe a wa 
ger upon a ſubject contra bonos mores, like the caſe of Sir Carla 
Sedley ; Would a court of juſtice try a wager that incires to ſuch 
indecency ? It may be ſaid, there are no adjudged caſes; but 
you offend; you miſbehave by laying ſuch a wager. To come 
nearer to the point: Suppoſe a wager that affects the intereſt or 
the feelings of a third perſon ; which is one of the grounds up- 
on which the motion for a new trial in this caſe has been argued. 
For inſtance; That ſuch a- woman has committed adultery, 
Would a court of juſtice try the adultery in an action upon ſuch 
a wager? Or, a wager that an unmarried woman has had a bal- 
tard. Would you try that? Would it be endured ? Moſt unqueſ- 
tionably it would not. Becauſe it is not only an injury to a third 
perſon, but it diſturbs the peace of ſociety ; and in either of 
theſe two laſt caſes, the party to be affected by it would have 3 
right to ſay, How dare you bring my name in queſtion ? If 
huſband complains of adultery, He ſhall be allowed to try it; be- 
cauſe he is a party injured, So, if it be neceſſary to juflice, to 
try whether ſuch a one is a baſtard ; it ſhall be tried. "But third 


perfons, merely for the purpoſe of laying a wager, ſhall not thus 


wantonly expoſe others to ridicule, and libel them under the 
form of an action. 


We then come to the preſent caſe, which is ſhortly this: 


ere is 2 perſon who appears to all che world to be a man; is 


ſtated 
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ſtated upon the record to be © Monſieur Le Chevalier D' Eon ;” 
has ated in that character in a variety of capacities; and has his 
reaſons and advantages in ſo appearing. Shall two indifferent 
people, by a wager between themſelves, injure him ſo, as to try 


and be allowed to ſubpæna all his intimate friends, and confi- 
dential attendants, to give evidence that will expoſe him all over 
Europe ? It is monſtrous to ſtate. It is a diſgrace to judicature. 
And if the Chevalier, by application to the court or otherwiſe, 
had come and ſaid, © here is a villainous wager laid to injure me 
I pray the court, as a third perſon whoſe intereſt it affects, to 
« ſtop itz” the court would inſtantly have done it: Upon the ſame 
principle as the court ſtayed the proceedings, upon the applica- 
tion of Mr. Muilman, in the caſe of Coxe v. Phillips*. Wherever 
a queſtion ariſes upon a real matter of right, though the in- 
tereſt of third perſons, not parties, may be affected by it, it 
ſhall be tried, —If a witneſs lays a wager upon the ſubject matter 
in diſpute between a third perſon, it does not affect his evidence 
ſo as to defeat either party of it, 

I think the other ground is material. The queſtion is upon 
the ſex of a perſon, to the appearance of all the world, a man; 
and who, for reaſons of his own, thinks proper to keep his ſex a 
ſecret. The medium of proof upon ſuch a queſtion muſt ariſe 
from the. circumſtances that diſtinguiſh the ſexes. This neceſ- 
farily tends to introduce all the indecent evidence ſuch an en- 
quiry can involve. Suppoſe two perſons were to lay a wager 
upon a mark or defect in a woman's body. Will the court ſay 
they would ſuffer her chambermaid to be called, to give evidence 
upon ſuch a queſtion. —The caſe mentioned in the argument, of 
an inſurance by two ſons upon the lives of their reſpeCtive fa- 
thers, and other caſes, where the life of one perſon is run againſt 
another, are not caſes that injure or affect the individuals who 
happen to be made the ſubject of ſuch wagers. They are no re- 
lection or injury to them. So, a wager whether the next child 
ſhall be a boy or a girl, hurts no one, But the preſent caſe is in- 
decent in itſelf, and manifeſtly a groſs injury to a third perſon; 
therefore, ought not to be endured. We think the objection ap- 
pears ſuſſiciently upon the record, and that there is ground 
enough upon theſe allegations to arreſt the judgment. 

The three other judges concurred, 

Per cur. Rule for arreſting the judgment abſolute. 
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in an action upon that wager, Whether (as was ſaid in the argu- 
ment) he is a cheat and impoſtor ? or, ſhew that he is a woman, 
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| | Sewe day. © Rorrvcx et al. verſus HAMMERTON, 
Ip A policy HIS We: an action upon another wager in the dem of 7 
| +... © rob policy. on the ſame ſubject as the preceding caſe, with thi 


ſon,isa difference only; that it was made ſubſequent to the ſta, 
* WEE 14 Geo. 3. c. 48. by which, © all inſurances upon lives, or 
within the © any other event or events, without intereſt in the parties, are 
' Ge. 3, © made null and wid.” The gueſtion reſeryed therefore at the 
W trial, was, Whether this were a policy within the act; and 
' If the court ſhould be of opinion that it was, then a nonſuit 
® 45 was to be entered. Mr. Buller accordingly moved the ſecond 
| \ day of this term, that the verdict given for the plaintiff might 
be vacated, and that a judgment of nonſuit might be entered 
inſtead ; and for leave to move in arreſt of judgment, and to! 
ſtay the proceedings if his firſt motion did not ſucceed. 
Lord NA N after delivering his opinion in Da Cofa verſus 
| | de that the objection ſuſficiently appeared upon the te- 
| — ror,” ſaid, © that made it unneceſſary to go. into the que. 
| * tion, Whether this were a policy within the above ſtatute; 
therefore, a nonſuit ought to be entered.” But the counſel for 
EF the plaintiffs, on account of the /, praying to be heard upon 
- it, the court permitted them to enter into the argument. They 
| 


_ 


inſiſted that the ſtatute did not extend to this caſe ; that it wa 
| : not only not a policy, but the ſubject matter itſelf was incapable 
| f of inſurance; and that the nature of the act, not the form of the 
inſtrument, ought to decide. But this was a mere wager reduced 
. unto writing, not upon any future contingency, but upon a fat 
| | then exifling ; and therefore, to conſtrue it a policy within the 
meaning of the ſtatute, would be to extend the act to alt wagers, 
where the parties for greater ſecurity might think proper to re- 
. duce them into writing. Lord Mansfield ſtopped the counſct 
X for the defendant, ſaying, it was too clear to give themſelyes 
| any trouble. The parties themſelves have called it a policy, it 
| \ Is indorſed a policy, opened as a policy; and any number of 
| perſons whatever might have ſubſcribed it as ſuch. Thereſote 
| it is clearly within the act; and a nonſuit ought to be entered. 

Per cur, Let a nonſuit be entered 
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KNIGHT verſus Bars. Afton, Juſ- 
tice, abſent. 


THIS was an ifſue to try whether the e 20 owner 2 


of a certain meſſuage and lands, was entitled to an allot- If a ſtatute 
ment of land upon Breadwaters Common, in the county of Mor- . —— 
cefler, —— The defendant pleaded a private act of parliament, within a 
15 Geo, 3. c. 25. for dividing and allotting the common and = 
waſte lands in the manor and pariſh of Wolverley in the county puted 
of Worcefler ; by which aA, commiſhoners are appointed for — 
aſcertaining claims; and that by a clauſe in the act it is pro- —— il 
vided, that if their award is made in November, December, Janu- — the 
ary, February, or March, any perſon diſſatisfied with ſuch deter- — of 
mination, may bring their action in the form of a feigned ifſue ſuch þ action, 
within fix months, and try their claims at the 1ſt, ad, or 3d aſ- 2 14 
fizes next after ſuch determination: And in caſe of no ſuch ac. aftion 
tion brought, commenced, or proceeded in within the times — 2 
aforeſaid, then, ſuch order of the commiſſioners is to be final. ——— 


That the defendant's father was entitled to a copyhold, and if atared by 
claimed a ſhare of common in reſpect of ſuch his copyhold eſ- — 
tate. That a diſpute aroſe between him and the plaintiff _ 2 
touching his right; and that the commiſſioners upon examina- beir, withis 
tion of witneſſes awarded in favour of him on the 12th Auguſt . 
1775, That on the 8th of November 1775, a latitat was taken plaintiff has 
out by the plaintiff to try the right. That on the 2gth of No- — hou 
vember 1775, Bate, the father, died: Upon whoſe death the the —— 
writ abated. That the copyhold eſtate deſcended to the defend- ill — af 
ant, and he entered as heir at law to his father, of which the ter that 
plaintiff had notice. That the plaintiff did not within fix months 
after the award, or within ſix months after he had notice of the 
death of the ſaid Bate, the father, and of the premiſes deſcend- 
ing to the defendant, commence his action and try it within three 
alliſes.— The - plaintiff replied ( prote/fing he had no natice of the 
deſcent to the defendant, proteſting alſo that the defendant 
wilfully neglected being admitted tenant of the copyhold) that 
the defendant was not admitted tenant of the eſtate till the 10th 
of Otober 1776, and that the plaintiff did, within fix months 
after he was ſo admitted, commence his action. Demurrer ; 
and joinder in demurrer. : 

Mr. Leycefler, for the defendant, ſtated the queſtion to be, 
Whether the action was commenced within time? which, he 
laid, depended upon whether the fix months limited by the 

15 ſtatute 
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ſtatute were to be computed from the time of the ance, oftor's death, 


or from the time of the heir's admittance ; and he contended they 


KnrocnuT - 


werfus / 
EaTE. 


; ought to be computed from the death of the anceſtor. He ſaid, 
it was clearly ſettled, that an heir upon whom a copyhold 4. 


ſcends, is as perfect tenant, and as compleatly in poſſeſſion of 


the land, as to all frangers, by the deſcent, as if he were in 
by admittance. Co. Comp. Cop. ſe. 41. He may enter, take 
the profits, and maintain treſpaſs. Simpſon verſus Gillion, Ny, 
172. Clark v. Pennifather, 4 Co. 23. S. P. He may bring cjeQ- 
ment or alien. Rumſey verſus Ever, 1 Leon. 100. In a word, he i 
liable to all duties, and entitled to all advantages, as. well before 
as after admittance ; which is only a matter between him and 
the. lord to entitle the lord to his fine; but as to all other per- 


ſions, it is indifferent.—Ag to the proteſtation of the plaintif 


that he had no notice of the deſcent, actual notice is in no caſe 
neceſſary. The entry and palſelſion of the tenant are acts of (uf- 
ficient notoriety in copyhold as well as in freehold caſes, to 

make it incumbent upon all perſons concerned, to tate notice; 


and indeed more ſo than admittance. itſelf : becauſe, that is 


only a private ceremony at the lord's court, But, /econdly, ſup- 
poſing admittance neceſſary, ſtill the action in this caſe is not 


brought in time; for as the writ abated by the death of the 


anceſtor, the plaintiff ſhould immediately, upon the admiſſion 
of the defendant, have continued it by Fourney's accounts, and 
purſued it with due diligence. Spencer's caſe, 6 Co. 10. Winch. 
82. 1 Lutw. 287. 1 Ld. Raym. 283. Wilcox v. Huggins, 2 Sir. 
907. Fitz. Gib. 170. 8. C. The general rule laid down by all 
theſe authorities is, that wherever a ſuit is continued by Journey' 


accounts, it muſt be done recently, and within a reaſonable time. 


But in this caſe, the plaintiff has not uſed due diligence ; and 
though particular circumſtances may excuſe, yet as the plaintiff 
muſt have been fully prepared, (having before brought his action 
againſt the defendant's father,) there can be no ſpecial reaſon 
aſſigned to juſtify his delay, which has been injurious to all par- 
ties; and therefore the defendant ought to have judgment. 
Mr. Bower, contra, for the plaintiff, ſtated, that the plaintif 
had ſued out writs againſt three other defendants in three ſeveral 
actions, depending preciſely upon the ſame queſtion as the 
action brought againſt the defendant's anceſtor. That in the 


' firſt of theſe three cauſes, a verdict at the trial paſſed'for the 


plaintiff upon which, a verdict by conſent was taken for him 


in the other two; and har probably would have been the caſe 
11 in 
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jn the action tigainſt the defendant's anceſtor; if it had not been 


abated by his death; the right being fully determined by the 


verdict in the fir? cauſe. Therefore, the juſtice of the caſe was 
clearly with the plaintiff, —A3 to the queſtions ariſing upon the 


* demurrer, he inſiſted, that the poſition laid down by Mr. 


Leycefter, that the heir of a copyholder is tenant to all intents 
before admittance, was by no means eſtabliſhed by Lord Coke in 
the latitude contended for. So far he was ready to admit, that 
the heir is conſidered as tenant againſt all awrong-thers : but that 


is from the neceſſity of the caſe ; becauſe the title muſt be in 
| ſomebody, and it clearly is not in the /ord: So, in ſome caſes he 


may alien before admittance ; becauſe it may be uncertain when 
a court will be held. But if he wilfully negle& to be admit - 
ted, he ſhall not; and: fo it was expreſsly agreed in 1 Leon. too. 
That caſe is alſo in point to ſhew, that a ſtranger is not bound 
to take notice of the heir as tenant before admittance. But here 
moſt clearly he could not; becauſe this action muſt be brought 
againſt the otbner, not againſt the occupier ; therefore, till admit- 
tance; a ſtranger could not know againſt whom to bring it. If 
the defendant meant that third perſons ſhould be bound by his 


| title; he ſhould have furniſhed them with proper evidence of it. 


Inſtead of which it ſtands confefſed by the demurrer, that he 
viltully neglected to be admitted. He alone then has prevented 
the actlon from being brought ſooner ; and therefore ought not to 
be permitted now to avail himſelf of his own wrong. As to the 
ſecond queſtion, Whether the action was brought in time, after 
the admittance of ti defendant ? he ſaid, the doQtrine of Jour- 
ney's accoun?s was inapplicable to this caſe; except by analogy 
to ſhew that the ſecond writ ought to be ſued out in a reaſonable 
time, As to that, in Spencer's caſe“, it is ſaid “ to be entirely 
«in the diſcretion of the coutt;” and by the authorities, it is 
clear the time allowed has been often varied, In the caſe cited 
from 1 Ld: Raym. 283. it is faid, that “ formerly half a year 
* was allowed.” In Giford verſus Young, 1 Lut. 297. the re- 
porter ſays, „ thete was no judgment, becauſe the court were 
divided, whether four months between the death of the defend- 
«ant and the purchaſe of the ſecond writ, was à reaſonable 
time. In Sir Thomas Finch v. Lambe, Cro. Car. 294. a new 
original was brought a year after reverſal of the outlawry, and 
adjudged good. And in the Year-book, 6 Ed. 3. 32. b. fix 
months was ſaid (arguentde) to be ſoon enough, and not denied. 
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Lord MansrigtD.—lt is averred in the plea, chat the plaintiff 


— had notice of the eſtate having deſcended to the defendant as 
KnicnT heir at law; that he had entered, and that he was in poſſeſſion ; 


ver ſus 
BAT. 


ant was in poſſeſſion, but we ſay he negligenaly refuſed to be 


in ſhort, of every thing neceffary to enable the plaintiff to have 
revived his ſuit in due time. 

Mr. Bower., We could not take iſſue upon two facts. 
We were obliged to give up one. We admit the defend. 


admitted; 

Lord MansFIELD.—It is abſolutely averred, that you had notice 
-of the entry and poſſeſſion of the defendant ; and you might 
have taken iſſue upon the notice. The prejudice you have raiſed 
in our minds in this caſe is, from what you have ſtated out of 
the record, which we cannot take notice of upon this argument; 
nor do I well ſee how we can get at it. If the defendant's ia- 


ther in his life-time had made any engagement to abide by the pre 
event of the other cauſes, or if on the trial of the other actions, An 
the defendant himſelf had ſaid, he would not be at the trouble zt 
of trying the queſtion over again, and by that means had in- lim 
duced the plaintiff to lie by, the court might get at it by 2 now 
collateral motion. But no ſuch circumſtances appear. There the 
fore laying all that you have ſuggeſted out of the caſe, Where que! 
is the doubt? The ſtatute ſays, the action js to be brought with- Th; 
in fix months and upon a feigned iſſue. An aQion is brought Lau 
within x months; but by the death of the defendant the ſuit fort 
is abated. ' Surely it can never admit of a queſtion where chill 
the original action is to be brought within ſx months, whe- ſaid 
ther the revival of the ſuit may be delayed for a whole twelve Bro 
month? There might be a doubt, whether the plaintiff ought (wit 
not to have ſix months from the time of the abatement of the wr 
ſuit ? but there is no pretence for more.—The admittance is lad, 
entirely out of the queſtion, being a matter only between the and | 
lord and tenant. What impediment was there, after notice of fare 
the deſcent, to hinder the right from being tried in a feigned Ie 
iſſue before admittance ? — Therefore let there be judgment for Waye 
the defendant. T 


Per. Cur. Judgment for the defendant. June 
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Ex parte COTTRELL in the matter of Eaves, a 
Bankrupt. 


HIS was a caſe out of Chancery for the opinion of this 
court, ſtating in ſubſtance as follows :—Catharine Eſſex, 


ſugle woman, on or about the 25th June 1766, went to live 
with, and was hired by Richard Eaves, then or late of Sarehole in 
the pariſh of Yardley in the county of Worceſter, innholder, dealer 
and chapman, to ſerve him from that day for the ſpace of one 
year. And the ſaid Richard Eaves was to pay the ſaid Catharine 


Eſex 51. 5 5. for ſuch ſervice. After the ſaid Catherine Efex- 
had lived with the ſaid Richard Eaves for about five months, the 


laid Richard Eaves, by promiſing frequently to marry her, 


prevailed on her to permit him to have carnal knowledge of her: 
And ſhe continued in his ſervice for eight years from the ſaid 


23th of June. 1766; and during that time had ufo children by 
him, one of which died ſoon after it was born, and the other is 
now living. . And ſhe never received any wages whatever from 
the ſaid Richard Eaves for ſuch ſervice, though ſhe often re- 
queſted him to pay her; and he as often proruſed to pay her. 
That, in or about the month of June 1774, the ſaid Richard 
Eaves being upon the point of marriage with a perſon of large 
fortune, and wanting to remove the ſaid Catherine Eſſex and the 
child from him, the ſaid Richard Eaves, with the conſent of the 
lad Catherine Eſſex, intimated his wiſh to 79% Cottrell, of Sparke 
Brzke, in the pariſh of Yardley, in the county of Worcefter, black- 
(with, and treated with him to marry her; and promiſed that if hs 
uud marry her, and ſettle a freehold houſe and land at Yardley afore- 
lad, which he was ſeiſed of in fee, of the yearly rent of 15 /. 
and upwards, upon the ſaid Catherine Eſſex for her life, and take 
care of the child, the ſaid Richard Eaves would give the ſaid 
Jeep Cottrell 42 1. for the ſaid. Catherine Efſ:x's eight years 

vayes, and a bond for the payment of 400/. by inſtallments. 
That accordingly, by leaſe and releaſe of the 23d and 24th 
June 1774, Cattrell, in conſideration of the intended marriage, 
ſettled the premiſes upon himſelf for life, remainder to the ſaid 
Catherine Eſſex for life, remainder to the iſſue of the marriage, 
Ec. That on the 2 5th June 1774, Richard Eaves, ſor the 
@n/derations aforeſaid, and in prrſuance of the agreement between 
im and Cetzrell, entered into a bond in the penal ſum of 800!/. 
I 2 cond:tioacd 
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1779, conditioned for the payment of 400 J. to the plaintiff by in- 
w——— ſtallments. That on the 29th of September 1774, Foſeph Cottrell 
Ex Lag * was married to the ſaid Catherine Eher his preſent wife, and hay 
TRELL. ever ſince maintained the ſaid child. That on the 6th of March 
1775, before any payment on the bond became due, Faves wi 
declared a bankrupt.— The qneſtions were, iſt, Whether under 
all the circumſtances of the caſe, Foſeph Cottrell was entitled 
to come in as a creditor under the commiſſion of bankrupt 
againſt Zaver? 2dly, Whether the ſaid Joſeph Cottrell would be 
barred from regovering the money ſecured by the ſaid bond, in 

caſe the bankrupt ſhould obtain his certificate? 
Mr. Wilſen for the plaintiff had begun to argue, but Lord 


> Mangfield interrupted him, inquiring what could be * 


. A ave 


to the bond ? 
Mr. Chambre, contra, faid, the objeQion to the bond wa, 0 
khat it was not within the ſtat. 7 Geo, 1. not being founded 

5 on a bond fide and good conſideration. , 
Lord MansFiELD.—lt is a good con Gderation beteveen the partic, 0 
It is a ſtipulation between them in conſideration of marriage: 1 
The one has performed his part, and married the woman; the 0 
other is therefore bound to perform his. There is no "mY * 
to impute any fraud in the caſe. | * 
Afterwards, on February 1oth, in this term, the court certified * 

in theſe words: * 
Anſwer to the firſt quere. Having heard counfel on both fide in 
and conſidered this caſe, we are of th 

opinion that the petitioner Joſeph Cu. * 

trell is entitled to come in as a ere- fta 

ditor under the commiſſion of bank- * 

ruptcy iſſued againſt Richard Have. the 

To the ſecond quære. We are of opinion that he will be nf 
barred. tha 
| Mansfield, dire 

R. Afton, 
E. Willes, 
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HARRINGTON, qui lam, verſus JOHNSON, rae 


R. Wallace had obtained a rule for ſtaying the proceed- In a gui tom 

ings in this caſe, which was an action againſt the defend- e. or 
ant for inſuring lottery tickets contrary to the ſtat. 16 Geo. 3 · tickets con- 
6. 34. The application for the rule was founded upon an affi- 16 Se. . 
davit made by the defendant, ſtating that a former action had been . 34. the 


court will 


| brought againſt him in the Common Pleas, for the ſame offence, not ſtay the 


at the ſuit of one Mood, in which the court had given him leave Proceedings 
u on an a- 


to compound '*, | fidavit of 
Mr. Bearcroft now ſhewed cauſe, and contended, that the = Co 
affidavit of the defendant, ſtating only generally that this action former atis 


was for the ſame offence as that in the C. B. was not ſufficient. — 


That it ought to haye ſpecified the particular mſurance which no hp 


made the ſubjef matter of the former action; either by ſhew- the ſame of 
ing the numbers of the tickets, or for whom inſured, and when; — 
which would have been the means of ſatisfying the court that bad leave to 
the offences really were the ſame. At leaſt, the application 8 
ſhould have been ſupported by other affidavits. Being deficient to 
in both thoſe circumſtances, the proper and only mode of relief cially, * 
was, to plead the former action and leave of the court to com- 


pound, if it were warranted by the truth of the caſe. 


Mr. Wallace, contra, in ſupport of the rule ſaid, the offence 


was keeping an office for the inſurance of tickets; not the act of 
inſuring; for that is only evidence of the keeping: And that 
there could be but one offence of 4eeping, attended with one pe- 
nalty. Confequently, there was no neceſſity for the defendant to 
ſtate any thing more, than that he had already been proſecuted 
for the (ame offence. As to pleading the former action and 
the leave of the court to compound, he ſaid, there never was an 
inſtance of the kind.— But the court were clearly of opinion, 
that this matter ought to be ſpecially pleaded: And accordingly 
hirected the rule for ſtaying the proceedings to be diſcharged, 


Vill this caſe, 2 Black» Reps 11 53+ 
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HANKEY et al. verſus Jox ks. 


'P Hs was an iſſue directed by the Court of Chancery, to 
try whether the defendant was a bankrupt, and alſo 
the validity of the petitioning creditor's debt : At the trial before 
Lord Mansfield at Guildball, at the fittings after Michaelmas Term 
1777, the jury found a verdict for the plaintiff on the ſecond 
iſſue, damages 15.” coſts 40 5. and alſo a verdict for the plaintif 
on the jirft iſſue, damages 15. ſubject to the opinion of the court 
on the following caſe : —That the defendant, a clergyman, be- 
ing poſſeſſed of lands in the Ifle of Eh, and engaged in expen. 
five works of cultivating and draining ſuch lands; to raiſe mo- 


ney for that purpoſe and his other occaſions, did before the year | 


1774, but more particularly in the years 1774, 1775, and 1776, 
draw bills, very many in number and to a very large amount in 


value, which were accepted by different perſons. That the de- 


fendant, in order to provide money for the payment of the fail 
bills, ſent caſh and other remittances to the acceptors, and al- 
lowed to ſome of his bankers a quarter per cent. for paying his 
bills, and alſo in many inſtances paid a quarter per cent. to the 
perſons who got them diſcounted, beſides intereſt. at 5 J. per 
cent. The defendant alſo borrowed accommodation bills to a large 
value, in lieu of which he gave his own bills or notes to the 
ſame amount. -He diſcharged all his bills and notes punc- 
tually till about the month of April 17577. —The queſtion for the 
opinion of the court was, Whether this were a trading within 
the true intent and meaning of the bankrupt laws ? If it were 2 
trading, then a verdict to be entered for the plaintiff on the firlt 


jſſue. If it were not a trading, then a verdict to be entered for 


* Scat. 21 
H. 8. Co 13. 


ſe. 5. 


the defendant on that iſſue. 


Mr. Douglas for the plaintiff, ſtated that at the trial tuo ob- 
jections were made to the validity of the commiſſion ; 1ſt, That 
the defendant was a clergyman in prieſt's orders; and the clergy 
being prohibited by law from uſing any manner of merchandize * 
the defendant could not legally be ſaid to be an object of the 
bankrupt laws: But this objection he ſaid was now abandoned. 
He ſhould therefore confine himſelf to the ſecond queſtion, 
Whether the defendant, by engaging in a courſe of tranſactions 
ſuch as were ſtated in the caſe reſerved, had rendered himſelf an 
object of the bankrupt laws ? That is, Whether he came * 
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the-deſcription of © a perſon ng or exerciſing the trade of mer- 
« chandize ?” for he ſhould not contend that he fell within the 
other branch of the ſeveral ſtatutes that deſcribe bankrupts &, 

namely, of a perſon *«* ſeeking his trade of, living by buying and 
"« ſelling. „He ſaid if the words of the ſtatute were ſufficiently 
explicit in themſelves, ſo as not to admit of a doubt what tranſ- 
actions came within the deſcription of uſing the trade of mer. 
chandize, he could not go out of the act of parliament for a con- 
ſtruction of them: but that was not the caſe ; the words © or 
« otherwiſe” leaving the ſubjeCt open to great latitude. He con- 
ceived therefore the queſtion might properly be conſidered 
as a queſtion of the e mercateria; and he argued, that the 
law of merchants making part of the common law of Eng- 
land, the mode of determination in this caſe muſt be by the 
ſame media, Theſe, he ſaid, were, iſt, Formal adjudications of 
the courts of law; and where they were ſufficient to clear the 
doubt, the difficulty was at an end. 2dly, If they were not ſuf- 
ficient, the next beſt authorities to reſort to, were the dicta of 
learned authors and writers upon the ſubject. 3dly, When they 
both failed, recourſe muſt be had to the common underſtand- 
ing of perſons executing that part of the law. And 4%, ge- 
neral conſiderations of convenience and public utility were to 
be adopted. He ſhonld therefore ſubmit to the court an ar- 
gument drawn from all theſe ſources; and hoped to ſatisfy the 
court, that the defendant ought to be conſidered, for the purpoſe 
of this queſtion, as a perſon ing the trade of merchandize. And 
it, upon authorities, the caſe ' of Sargfield verſus Witherby, 
Comb. 152. would, he conceived, be nearly deciſive of the queſ- 
tion. That was an action brought by the indorſee of a bill of 
exchange drawn by the defendant when at Paris on his travels. 
The note came by ſeveral meſne indorſements into the hands of 
the plaintiff, who brought his action on he ciſtom of merchants, 
ſtating the defendant to be a merchant. The defendant pleaded 
that he was no merchant, but a gentleman on his travels; and 
therefore not liable to the plaintiff's action. The plaintiff de- 
murred, and the court held the plea was good. But upon a 
writ of error in the Exchequer chamber, the plea was over- xuled: 


Stat. 13 El. c. 7. 1 Fac. 1. c. 15. 21 Fac. 1. c. 19. The words of the 
latter ſtatute are, „ all and every perſon or perſons uſing, or that ſhall uſe be 
© trade of merchandize, by way of bargaining, exchange, bartering, cheviſance or 
b otherwiſe,” in groſs or by retail, vr ſecking his or her living by buying or 
ſelling, or that ſhall uſe the trade or profeſſion of a ſcrivener, receiving other men's 
monies or eſtates into his truſt or cuſtody, 
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— — WECTre remarkable; 3 © This is a merchandizabt: af, and hinders the 


Hlanxtr 4 defendant from pleading that he was no merchant.” And the 


verſus —- 


Jens. report adds, 6 that judgment was reverſed, for that he was a 


*% 


6 merchant by t. the taking up of money, -and drawing the bull.” 
Lord MansF1ELD.—The queſtion here ariſes on a ſpecial caſe; 
Whether this act of drawing bills, is ſuch an act as makes the 
defendant a ſcrivener within, the meaning of the ſeveral ſtatutes 
againſt bankrupts ? Every man who draws bills of exchange, 


does a merchandizable aft; but that does not make him liable to 


be a bankrupt. 2 
Mr. Douglas. The next caſe is Richardſon v. Bradſhaw, 1 4th. 
128. That aroſe on a ſeigned iſſue, to try whether one, Wilſon was 
a trader; and whether he was a banker, The caſe was tried be. 
fore Lord Chief Juſtice Lee; and by the report it appears, that 
upon the firſt queſtion, “ Milſan, who was an agent, drew on 
& Jobnſon, who was another agent, to the amount of 280,000/. 
tt and he drew on Wi ilfon to the amount of 290, oool. : but there 
was no commiſſion money on einher ſide. It was proved in the 
cauſe by yarious merchants, that drawing and redrawing bills to 
ſuch an amount was a ?rafficking in exchange, and ſuch a traſſick- 
ing as would make a man liable to a commiſſion of bankruptcy. 


The jury aſked the judge, « Whether ſuch drawing and redraw- 


« ; ing was 1a point of law a trading ?—The judge ſaid, it was not 
« ſo much a point of law as a point of fac, to be determined by 
ti them on the uſage of merchants; and if they paid credit to the 


6 evidence. this was a trading. The verdict given by the jury 


«& was, that V ihn was a trader and a bankrupt. here was no 
& motion for a new trial, and the caſe was acquieſced in. It is 
true, there have been doubts whether the direction of Lord 
Chief Juſtice Lee was right. But as the caſe was acquieſced 1 in, 


it is a very ſtrong authority for the plaintiff. 


Lord MaxsrIELD.—I was counſel i in that caſe. I do not re- 
member there was any motion for a new trial: But a very material 
circumſtance there was, that Wilſon kept other people's money. 
Mr. Douglas. Thirdly, Merchants may be conſulted as to the 
ſage and cuſtom amongſt them. In Mich. 19 Fac. 1. Winch. 24- 
in the caſc of Yanheath verſus Turner, Hobart Chief Juſtice ſaid, 
« Tf any doubt ariſes about the cuſtom of merchants, the court 
& may ſend for the merchants to know it.” So in Hardres, 485. 
Hale Chief Baron ſaid, “It were worth while to enquire what 
« the courſe had been amongſt merchants, or to direct an iſſue 


C. for 
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& for trial of the cuſtom amongſt them.” In Edie verſus The 
Eoft- India Company, 2 Bur. 12 6. where a bill of exchange was 
drawn by Lord Clive on the Eaft- India Company, made payable to 
one Campbell or order, who indorſed it over to Og /eby, without the 
words © or order,” who indorſcd it over to Edie, with the words 
« or order,” the queſtion was, Whether it was aſſignable ? Lord 
Mansfield at the trial was of opinion, “that it was a proper 
« queſtion to be enquired of the merchants. But the court after- 
« wards held it improper, becauſe the point had been already ad- 
« judged.” Mr. Douglas ſaid, He ſhould infer from this cafe, 
« that where a queſtion is not ſettled by the ſeæ mercatoria, it 
« was competent to enquire of merchants what the uſage was. 
« He did not mean it was competent to aſk, Whether ſuch a 
« one was a bankrupt ? but it was competent to aſk, Whether 
« ſuch a particular tranſaction amounted to a trafficking in ex- 
« change within the ge of merchants? That though there 
« were no merchants examined at the trial of this cauſe, it was 
the general opinion of merchants in the city of London, that this 
« was a drawing; and that opinion was corroborated by the 
« caſe of Richardſon verſus Bradſbaw: Laſtly, on the ground of 
public convenience and utility, he ſaid, it appeared to him 
* moſt neceſſary to the ſpirit and freedom of commerce, that 
there ſhould be a facility of raiſing great ſums of money for 
« the purpoſes of trade, without the formal, ſolemn ſecurity ne- 
« cefſary from perſons who are not merchaats. That large 
« ſums of money were daily advanced to perſons, who dealt in 
drawing and. negotiating notes in the manner Jones had done, 
upon the faith that ſuch perſons were liable to the bankrupt 
* laws If ſo, though it might not ſtrictly be ſaid to be a trading, 
© it fell within the maxim, that communis error facit jus, Upon 
© the whole, therefore, he ſubmitted, that the defendant was 
© ſubje to the bankrupt laws.” 

Mr, F. Walker, contra, argued, that the defendant did not come 
within the deſcription of a perſon uſing the trade of merchan- 
dize. As to the caſe of Sarsfield verſus Witherby, it was neceſ- 
ſary for the plaintiff to declare upon the cuſtom of merchants, 

Lord M4ansFiELD.—T1 hat caſe has nothing to do with the con- 
ſtruction of the bankrupt laws: A man merely drawing a bill pay- 
able to a perſon who has bought a horſe or any thing elſe, will not 


make him a bankrupt. The queſtion here is, Whether this man | 


comes under any of the deſcriptions of a perſon liable to-a commiſ- 
bon of bankruptcy, within the true intent and meaning of the 
ſtatutes concerning SR Mr. F. V. * the other caſe 
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HILARY TERM 18 Geoncz III. B. R. 
that has been cited of Richardſon v. Bradſhaw: makes for the 


| defendant; becauſe there, it was adjudged to be an exchange and 


rechange; a drawing and redrawing within the acts of parlia- 
ment. With reſpect to public utility and convenience, arguments 
drawn from thence are only of uſe where the law is ſilent. But 
they cannot be oppoſed to adjudged caſes; no more can the 
private opinions of merchants: Much leſs can they, upon the 
conſtruction of laws ſo penal as the ſtatutes againſt bankrupt, 
by which ſome offences are made even a capital felony. Then, 
as to the fach from whence it is inferred that the defendant is 2 
trader ; they are, iſt, That the defendant has had great un- 
* dertakings in the draining of lands and improving them ; and 
« that, to raiſe money for this purpoſe, he drew bills of exchange 
* to a conſiderable amount; which bills were accepted by dif- 
F ferent perſons.” But the mere drawing bills of exchange, in 
the manner and for the purpoſe above ſtaterl, is not a drawing 
within the intent of the bankrupt laws. If i it were, every body 
who has drawn bills of exchange would be within the deſcription 
of a perſon liable to become bankrupt. Will the acceptance of 
bills ſo drawn aſſiſt to make the tranſaction more a trading? 
Clearly not. With reſpect to the reſt of the facts ſtated, they are 
ſo far from amounting to a trading, that they are a proof of the 
yery reverſe, For, inſtead of trafficking with theſe bills ſo drawn, 
for barter or profit, the only act he does is to pay commiſſion 
money, beſides intereſt, to the different perſous upon whom they 
were drawn, or who diſcounted them. In Wilſou's cafe, he was 
concerned in drawing and redrawing, which is a trading within 
the intent of the act. And perſons concerned in that branch of 
trade are well known by the name of exchange brokers, But 
in this caſe, the defendant was neyer drawn upon; he only 


drew; and that, not for the purpoſes of trade, but for the par- 


ticulay purpoſe of draining and improving lands, which is na 
ſpecies of trading within the proviſions of the bankrupt laws. 
Therefore there is no pretence for ſaying he is an object of 
them. 

Lord MAaxsF1ELD.—This is a queſtion upon the conſiry&ion 
of the ſtatutes concerning bankrupts; and the caſe ſtates particu- 
larly the only thing done by the defendant, from which it can 
be argued that he is become a bankrupt, within the deſcription 
and meaning of the bankrupt laws. By the ſtatute 13 Elz, 
c. 7. the deſcription is this: « Any merchant or other perſon 


6 ufng or exerciſing the trade of merchandiae, by way of bar: 
„ gaining. 
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« gaining, exchange, rechange, bartry, cheviſance or otherwiſe, 
« in groſs or by retail, or ſeeking his or her trade of living by 
« buying and ſelling.“ The ſtat, 21 Fac. 1. c. 19. gives a fuller 


_ deſcription.. All and every perſon or perſons uſing, or that 


« ſhall uſe the trade of merchandize, by way of bargaining, ex- 
© change, bartering, cheviſance or otherwiſe, in groſs, or by 
retail; or fecking his or her living by buying and ſelling ; or 
« that ſhall uſe the trade or profeſſion of a ſerivener, receiving 
« other men's monies and eſtates into his truſt or cuſtody, wha 
4 at any time after, c.“ Theſe are the deſcriptions of a bank- 


rupt. And the facts neceſſary to ſhew what was the nature of 


the buſineſs carried on by the party being laid before the court, 
whether they come within any of the deſcriptions enumerated 
in the ſtatutes, is a queſtion of lau upon the conſtruction of the 


' ſtatutes themſelves, It is not uſing an act of merchandize. 


Every man does that: Every man buys: But that does not bring 
a man within the deſcription of a perſon liable to become bank- 
rupt. He muſt uſe the trade of werchandize. He muſt there- 
fore ſell as well as buy: nor will every act of felling do; for 
there are various ſpecies of ſelling, which are no trading within 
the meaning of the acts; as where a farmer buys in ſheep, and 
ſells them again, c. The fact ſtated in the prefent caſe, from 
whence' it is contended that the defendant is liable to a commiſ- 
ſion of bankrupt, is, that on his own account, and for his own 
benefit, he has raiſed money on his own bills, at the expence of 
paying a quarter per ceut. commiſſion, and 5 per cent. intereſt : 
And, to better his credit, has been uſed to get an additional ſecu- 
rity from other perſons, by borrowing their bills; in lieu of 
which, he gave them his own to the ſame amount. The queſ- 
tion therefore is, Whether the circumſtance of a man borrowing 
money on his own bills, for his ow occaſions, makes him an ob- 
ject of the bankrupt laws. had not a particle of doubt at the 
trial: But I deſired a caſe to be made for the opinion of the 
court, for the ſake of that, which perhaps is more important than 
doing right: to bring all queſtions upon mercantile tranſactions 
to a certainty. General verdicts do not anſwer the purpoſe : But 
when a caſe is made, the profeſſion know the reſult, the merchants 
know the reſult : And I rather deſired it in this caſe, on account 
of the authority of Richardſon verſus Bradſhaw, which has been 
ſo much relied on. As to that caſe, ſee what it was: Wilſon 
was an agent to 26 regiments, and lived in London. Jobnſon, his 
Forreſpondent, was alſo agent to many regiments and lived in 

| | Dublin, 
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Dublin. The troops were occaſionally in England and Ireland; 


and when the troops that were in Wilſon's department were in 


Harwxey 
verſus 
Jones, 


ſenſible one: Drawing and redrawing may or may not be ex- 
« ercifing trade and merchandize.” It depends on circumſtances. | 


Treland, Johnſon raiſed money to pay them: And ſo vice verſ2. 
Wilſon, from the year 1745 to 1757, drew on Jobnſon to the 
amount of 280,000/; and Johnſon drew on Wilſon to the 


amount of 290,000 J. They took no commiſſion, and there was 


no reaſon why they ſhould ; for the advantage was equal. If 
one did not pay, he did not receive: And ſo with reſpect to the 
other. But what was the purpeſe of their redrawing * They 


drew for the money of many thouſand perſons, officers, widows, 
and ſoldiers together: And there was a viſible gain from thence 


arifing from the exchmge. What was the determination of the 
jury? Though it was not their province to ſay; it was a very 


Suppoſe a perſon in York/bire, with a large eſtate, has occaſion 
for money to pay a debt on mortgage, or any other ſecurity in 


the city of Landon; he draws on his banker for it, and to repay 


him, tells the banker to draw on him by bills. Would that be 
a drawing and redrawing, ſo as to conſtitute a trading within 
the meaning of the bankrupt laws? Certainly not. But take it 
the other way; that a perſon has the caſh of other people, to 
the amount of many hundred thouſands of pounds, and the 
benefit of the exchange ariſing from the remittance of it. That 
1s merchandizing : And that was the ground upon which the 
jury went in the caſe of Wien. There is no greater fault in 
citing caſes, than that of drawing general concluſions from par- 
ticular premiſes. In Wiſſon's oaſe it was ſaid, ** That drawing 
„ and redrawing was merchandize.” It does not follow that all 
drawing and redrawing is merchandize, The words of the jury 
in Wilfon's.caſe were, that drawing and redrawing for ſuch 
« large ſums of money is trafficking in exchange.” But there 
was no redrawing in the preſent caſe ; nobody redrew on the de- 
fendant, and all the drawing was to his loſs, and tended to his 


ruin; for he paid a quarter per cent. commiſſon, beſides intereſt, 


on every bill he drew. With regard to what paſſed at the trial 
in Wilſon's caſe, with great reſpect to Lord Chief Juſtice Les 


memory, I think the jury aſked him a very proper queſtion; 


Whether this drawing and redrawing was, in point of lau, 2 
trading in merchandize within the ſtatutes concerning bankrupts! 


And as the note is taken, he might have directed them as it is 


there ſaid he dig, But the report ſays, He told them it was 2 


15 8 « queſtion 


 B &f &-: 
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« queſtion of fact, and not of law.“ With all deference to his 
opinion, it was a queſtion of law upon the fact. It may be pro- 
per to leave it to the jury, whether the perſon gets a profit or 


remits other people's money; but the fact being eſtabliſhed, the 


reſult is a matter of law. In Wilſon's caſe he had vaſt ſums of 
other people's money. But this caſe is ſtript of every circum- 
ſtance of that kind: Merely a drawing by a perſon for the pur- 
poſe of improving his own eſtate; and he pays diſcount on what 
he draws. Therefore, there is no colour for ſaying he is within 
the deſcription of the bankrupt laws. 
The other judges concurred. 
Per Cur. Poflea to be delivered to the plaintiffs. 


Rex verſus JOHN WHITAKER. 
HE defendant was ſummoning bailiff to the ſheriff of Mid- 


dleſex ; and it was his province to ſummon jurors to attend 
to try cauſes. 
charge of demanding aud receiving money from ſeveral of the in- 
habitants to excuſe them from ſerving, and for ſummoning ſuch 
as refuſed to pay him, more frequently than it came to their 
turn. Being examined upon interrogatories, it appeared to the 
court upon the report of Sir James Burrow, that he admitted 
having received ſmall ſums from ſeveral individuals. 'That in 
ſome years he received in the whole about 60 J. or 70 J. per an- 
num; and in every year ſomething, though ſometimes not more 
than 20/. But he denied ever having demanded it, or having ever 
been guilty of partiality, either in excuſing thoſe who paid him, 
or in ſummoning thoſe more frequently than he ought to have 
done, who refuſed to pay him. He ſwore he received it only as 
a Chriſtmas-box, which had been cuſtomary; and in no other view 
whatever: And poſitively denied that he ever acted with any 
partiality in conſequence of its being given or refuſed. 

The court thought this to be a very bad practice, and of very 
evil example: Wherefore they fined him 200 l. and ordered him 
to be committed, *till paid. They added, that the ſheriff ſhould 
be informed of this, and that it ſhould be recommended to him 
to diſcharge this man from his office of ſummoning bailiff. 


THE END OF HILARY TERM, 


Memorandum. 


An attachment was granted againſt him, upon a 
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1778. 1 On the 1ſt of March died Mr. Jaſtice Afton, 
— aged ſixty-two years. 

He was ſucceeded by . Buller, Eſq. one of his Majeſty $ 
counſel learned in the law. Mr. Buller kiſſed hands on the 1ſt 
of May. On the 6th, being the firſt day of Zaffer Term, he 

255 was called Serjeant ; —the motto on his rings, vim temperatam. 
He was ſworn in the ſame evening; and on Friday 7th he took 
his ſeat on the bench. 


— 
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EASTER TERM 


18 Georcs III. B. R. 1778. 


WHITFIELD verſus Lord LR DESPENCER et al. Friday, 
* May 8th. 


N Caſe, the declaration conſiſted of three counts. The firſt Car does 
ſtating, that whereas by ſtat. 9 Ann. c. 10. for eſtabliſhing _— RE 


one General Poſt-office throughout the kingdom, &c. it was en; oa 
enacted, that there ſhould be one General Letter-ofhce erected Or — 
in the city of London, &c. and that one Poſt-maſter General fon by | 
ſhould be appointed by letters patent under the Great, Seal, rters out 
which ſaid Poſt-maſter and his deputy, and deputies, c. and no Ry 
«her perſon ſhould have the receiving, &c. of all letters: By vir- _— 
tue of which ſaid act, one General Poſt-office was erected, c. fice. 
and alſo a poſt was eſtabliſhed, between the city of London, and 
the town of Lewes, in the county of Suſſex. And whereas by 
letters patent in purſuance of the ſaid act, the defendants were 
appointed to the office of Poſl- maſter General, To HAVE AND ro 
HOLD the ſame with all powers, &c. for and during his Majeſ- 
ty's pleaſure ; except always and reſerving to his ſaid Majeſty, 
Vc. all and every the duties and ſums of money payable for the 
age of letters, fc. Sc. And whereas by the ſaid letters pa- 
tent, his Majeſty, out of his ſpecial grace and mere motion, did 
give and grant to the ſaid defendants the ſalary of 2,000 J. per 
annum, payable out of the revenue aforeſaid, by the hands of the 
receiver or receivers general thereof; by virtue of which ſaid let- 
ters patent, the defendants, were poſſeſſed of the ſaid office ; and 
the ſaid defendants holding and exerciſing the ſaid office, the 
Plaintiff, on the 24th of September 1774, was poſſeſſed of a cei- 
tain promiſſory note, &c. commonly called a han- note, for 100 /. 
and being ſo poſſeſſed, he incloſed it in a letter ſealed aud 
directed to one Jabn Maubam, at Lymington, in the county of 
9 Hants. 


755 


1778. Hants, That the ſaid letter was carried from Lewes to Londa, 
and there was entruſted to the care of the defendants at theif 
office, in order to be ſent and delivered by them as directed. 
v Nevertheleſs they, not regarding the duty of their office, but 


Wur- 
FIELD 


Lord Ls 


Dz»yzx- Wholly neglecting the ſame, did not deliver, or cauſe to be deli. 
.  vered, the ſaid bank-note ſo encloſed ; By reaſon of which neg- 
F lect of the ſaid defendants, and their ſervants ot deputies, the 
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ſaid bank-note was wholly loſt out of the ſaid letter. 


 Thefecond count ſtated, that the plaintiff being poſſeſſed of : 
note for 100/. incloſed it in a letter (ut ſapra) and that by the 
negligence of the defendants and of their ſervants and deputies, 
the ſaid bank-note was talen out of the ſaid letter by one Richard 


| Michel, a ſervant of the defendants, and employed by them as z 


forter of letters, who converted it to his own uſe; by reaſon 


whereof, the ſame was wholly loſt to the plaintiff The thir] 


count charged generally, that the bank-note by the negligence 
of the defendants was /olen out of the letter. The defendants 
pleaded not guilty. The cauſe was tried before Lord Mangfell 
at the Sittings after Michaeſmas Term 1776, when the jury 
found the defendants net guilty on the firft and third counts ; and 
on the ſecond they found a ſpecial verdict, ſtating in ſubſtance zz 
follows: — The ſtatute 9 An. c. 10. for erecting a Genen 
Poſt-office, ſetting out the ſubſtance of the /erond ſection. That 


by | 
a Poſt-office eſtabliſhed between the town of Lewes and the city 


virtue of the ſaid act, a General Poſt-office was erected, and 


of London, and between London and the town of Lymington. That 
by ſtat. 1 Geo. 3 c. 1. it was enacted and declared * that the 


revenue of the General Poſt- office ſhould be carried to, and 
made part of, the aggregate fund eſtabliſhed by the flat 
1 Geo. 1. c. 12. It then ſet forth the letters patent appointing 


the defendants to the office of Poſt-maſter General, bearing 


date 11th December 1770, thereby granting to them and their 
ſufficient deputy or deputies full power and authority, and to 
no other perſon whatever, to receive, carry, or deliver letters; 
and to take and receive, for the uſe of his Majeſty, all fums of 
money limited by the act 9 Ann. c. 10. for the poſtage of ſuch 
letters reſpectively. And further granting to the ſaid defend- 
ants full power and authority to conſtitute and appoint, by any 
writing under their hands and feals, ſuch deputies, deputy Polt- 
maſters, ſubſtitutes, &'c. &c. ſorters, &c. Cc. as they ſhould 
think fit and neceſſary; and them, or any of them, from time 
to time to ſuſpend, r. according to their diſcretion m_ 


. — 


— 
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tt take, in his ſaid Maje/lys name and for his uſe, from the ſaid 1778. 
10 deputy Poſt-maſters or other inferior officers, ſuch ſufficient ſecu= —— 


( rity for their faithful diſcharge of their reſpective truſts, and 
« for the payment of. the money received by them reſpeCtively, 
« to the Receiver-General of the ſaid revenue for the time be- 
ing; and from time to time to ſettle the ſalaries and allow- 
« ances to the ſaid inferior officers, as the Commiſſioners of the 
% Treaſury, or the High-trezſurer for the time being, ſhall firſt 
« approve' of: The ſaid /a/aries and allowances 76 be paid out of the 


« revenue by the hands of the Receiver-General : And further 


« pranting to the ſaid defendants a /a/ary of 2,000 J. per annum, 
« payable quarterly by the hands of the Receiver-General : and iti 
regard the ſaid Receiver-General is to receive and account for 
« the ſaid revenue, that the defendants ſhould not be chargeadle 
« or accountable or reſponſible for the ſaid revenue, or for the F. 
« frers conſtituted or appointed by thein as aforeſaid ; ſave only for 
« their own voluntary defaults or misfeazances.” That by virtue 
of the ſaid letters patent; the ſaid defendants poſſeſſed themſelves 
of the ſaid office. That the ſaid Richard Michell, on the 21ſt of 
Auguft 177i, was in due manner appointed by the defendants, a 
ſorter of letters in the inland department; and that on the 6th 
of September following, the ſaid defendants took a ſufficient ſecurity 
from him in the King's name, and for the King's uſe, for the 
faithful diſcharge of the truſt of his ſaid office, and for payment 
of the money to be received by him. Then it ſet forth the c 
taken by Richard Michel! not to delay, or in any way to embezzle 
any letter or pacquet, c. That he was employed as a ſorter on 
the 24th of September 1774. That he received his ſalary out ot 
the profits of the poſtage, by the hands of the Receiver-General 
and not from the defendants : That the plaintiff on the 24th of 
September 1774, was pofleſſed of a bank-note for too /; that he 
encloſed it in a letter ſealed and directed to John Moxham, of 
Lymington, in the county of Seuthampton. That the ſaid letter 
was delivered into the General Polt-office in London, in order to 
de there ſorted, and conveyed by the poſt from thence to Ly- 
mington. That the ſaid letter with the bank-note encloſed came 
to the hands of the ſaid Richard Michel! at the General Poſt-of- 
ice in London, he being ſuch ſorter as aforeſaid ; and that he fe- 
loniouſly ſecreted the ſaid letter and ſtole the bank-note thereout, 
contrary to the form of the ſtatute: That he was tried, convicted, 
and executed for the ſame. 

This cafe was argued twice; firſt, in laſt Term BY Mr. 7. 
C uper for the plaintiff, and Mr. Serjeant aller for the defend- 

Voi, Hl. 7 . ants: 
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ants: And again in this Term, by Mr. Lee for the plaintiff, and 


Mr. Bearcreft for the defendants. The queſtion was, Whether 


WIT 
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verſus 

Lord LI 
Dsru- 
CER. 


the defendants, by reaſon of their office, and by reaſon of the re- 
lation in which Michell, the ſorter, ſtood to them, were perſonally 
liable for the amount of the bank-note found by the ſpecial ver- 
dict to have been ſecreted and ſtolen by him in the Poft-office ; 

And the general ſcope of the argument was as follows. For the 
defendants it was argued, that upon the facts ſtated in the ſpecial 
verdict, they were not liable to the plaintiff's action in this par- 
ticular caſe. 1. Becauſe no perſonal neglect was brought home 


to the defendants themſelves. — 2. From the conſtitution of the 
- office, as eſtabliſhed by the (tat. 9 Ann. c. 10, Michell, and all the 


other inferior officers were in effect the ſervants of the public, 
though nominated by the defendants. —3. The authority of Lan: 


v. Cotton, 1 Lord Raym. 646. was in point, and deciſive ſor the | 


defendants, having remained unqueſtioned and uncontroverted 


from the year 1699, to the time of paſling the ſtat. 9 Ann. c. 10; 


and from tliat time to the preſent, without any action being 
brought, or any clauſe inſerted in any ſtatute relative to the 
Poſt-office in any wiſe impeaching it, or intimating a doubt upon 
the ſubject. Upon the firſt point, little was ſaid beyond the terms 
in which it was ſtated. Upon the ſecond point it was ſaid, that 
the ſtat. 9 Ann. c. 10. was made at the requeſt of the ſubject 
for a two-fold purpoſe. 1ſt, To raife a revenue to government. 
24, For the more ſecure, convenient, and ſpeedy conveyance of 
the general correſpondence of the kingdom. With this view, 
the ſtatute directs * that the revenue ſhall be appropriated to the 
w_ of the public; which in effect is ſaying, it ſhall be applied to 
the uſe of every individual in the ſtate: And without doubt, 
when ſo applied, every individual equally ſhares the common 
benefit. In like manner, all the officers created by the ſtatute 
are for the / of the public. The Poſt-maſter General is the 
ſervant of tbe public; he is appointed by letters patent, and 
his ſalary is paid out of the public money ; ſo, the deputy ſorters, 


and all the other inferior officers ſubordinate to the Poſt-maſter 


General, are the /ervants of the public, though nominated by him. 
This is apparent from a variety of circumſtances, 1t, It is 
a clear principle, that whoever holds an office which renders 
him reſponſible for any a& done in it, ought to have the entire 
management and controul of ſuch office. If reſponſible for the 
acts of his ſervants, he alone ought to have the privilege of ap- 


pointing them, upon his own terms, and at his own diſcretion 3 
- and 
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ind with as abſolute a power over them in every reſpect, as he 


has over the ſervants of his own houſe. On the contrary, the 
Poſt- maſter in this caſe can neither fix the poſts, nor the rate of 


* poſtage of letters, nor receive the revenue ariſing from it ; but 


parliament alone has the right to ſettle the one, and the Re- 
cciver- General is entruſted with the other. 2d, With reſpect to 
the inferior officers to be appointed, the power given him by 
the letters patent, is not a general power appointing ſervants; 


but the offices are all ſeparately and diſtinctly ſettled by name. 


Neither the perſons to be hired, nor the terms of their ſervice, 
are at the diſcretion of the Poſt-maſter : But both are to be 
approved of by the Treaſury. Even the ſecurity they. are to enter 
into, and which alone could be the means of the Poſt-maſter be- 
ing indemnified in caſe of a loſs, is not given to him, but to the 
King. Another material circumſtance is, that by the ſtat. 9g Ann. 
< 10. they are required to take the oaths of allegiance and ſu- 
premacy. This ſhews the act itſelf conſiders them as public of 
ficers, not as mere deputies of the Poſt-maſter. All public of- 
bers muſt take the oaths; But it is no neceſſary qualification 
of a private ſervant. No maſter ever requires his ſervant to 
take the oaths; nor is it here left to the diſcretion of the Poſt- 


maſter to require it; but enjoined by the ſtatute. Theſe conſi- 
derations are amply ſufficient to mark the diſtinction between 
the office of the defendants, and one, which would render them 
liable for any act done in it, or for the acts of their ſervants. 3d, 

Many of theſe conſiderations are equally applicable to ſhew, 
that the analogy between the defendants and a common carrier, 
to whom they have been compared, does not hold. A common 
carrier fixes his own price; he may, and generally does, vary it 
according to the value of the thing to be carried, though of equal 
lize and weight: Whereas the poſtage of letters is fixed, and can- 
not be varied according to the value. A common carrier ap- 
points his own ſervants : If any ſecurity is neceſſary, he takes it 
to Bimſelf, If he is guilty of embezzlement, it is only a 
breach of truſt : In the Pe maſler or his ſervants, it is a capital 
felnz.—Belſides, in ſuch a caſe, the treſpaſi is merged in the crime: 
Therefore, upon that ground alone, the plaintiff is not entitled 
to recover, 4th, But, independently of reaſoning or principles, 
the caſe of · Lane v. Cotton, 1 Ld. Raym. 646. is an authority 


by which the court is bound. It is a ſolemn judicial deciſion, | 


and has ſtood uncontroverted for near a century. Several 


«ts of parliament haye been ſince paſſed, as well for a new eſ- 
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tabliſhment of che Poſt- office, as for different regulations which, 


— it has been thought expedient to make: And yet at no time ha; 


Wur- 
FELD 
verſus 

Leid L 


any application been made to redreſs the grievance now con- 
plained of, by altering the law, nor has any action been brought 


De 1 to impeach the propriety of that deciſion. On the contrary, the 


ſtat. 9 Ann. c. 10. and the other ſubſequent ſtatutes are a legiſ. 
lative confirmation of its authority. As to the note at the end 
of Lord Raymond'sgport, ſignifying, that upon a writ of ert 
brought, the Poſt-office paid the money, it would be totally in. 
material if true, unleſs done upon proper and legal advice; but 
the fact is, that no, trace of any ſuch payment can be foundin 
the Poſt-office, or of any ſuch writ of error being brought“. 
The concluſion is, that the information given to Lord Raymond 


| ., was not founded: And it is obſervable that no other reporter 
takes any notice of it, —For theſe reaſons it was ſubmitted that 


- 


the action did not lie. : | 
For the plaintiff, contra, it was ſaid, that to form a judgment 
of the ſubject matter in queſtion, it was material to attend to 
the ſtate of circumitances, antecedent to any regulation for the 
eſtabliſhment of a General Pofi-office, to ſee what were the rights 
and powers of the ſubject, prior to ſuch regulation. The frf 
ſtep towards erecting a Poſt-office was by an ordinance of Cn. 
well; Scobell's acts, 1656, page 511. Prior to that ordinance, 
every body was at liberty to ſend their letters, containing bills of 
exchange or any other valuable property, by any mode of con- 
veyance they might think proper; there being no law that pro- 
hibited one perſon.to ſend, or another to carry, or that regulated 
the compenſation to be given or received, for the poſtage or del: 
very of any ſuch letter, & c. But it was part of the /egal liberty 
of the ſubject, to employ whom he pleaſed, and exerciſable at his 
diſcretion. Motives of public convenience were the principal in- 
ducement to the eſtabliſhing a General Poſt-office ; at the ſane 
time, it was no inconſiderable object of Cromwel/'s ordinance to 
prevent conſpiracies, by ſubjecting the general correſpondence of 
the kingdom to the inſpection of perſons appointed to the 


management of this new branch of revenue: And ſo it is ſtated 


in the ordinance itſelf, Antecedent to this ordinance, and t0 
the ſtat. 12 Car. 2. c. 35. there could be no doubt but that 
whoever truſted his money or effects to another, and paid hire 
for the conveyance of them, had his remedy by action, in caſe 


* Lord Mansfield upon the firſt argument directed an enquiry to be made at the 
Poſt-office, whether. they had any entty or minute of the payment above alluces 


to, and alſo whether any writ of error was brought. of 
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of a loſs, whether occaſioned by the negligence of the party 
employed, or - by that of his ſervants. It was but was reaſonable 
therefore, as well as juſt, ſeeing the immenſe profit ariſing from 


_ this parliamentary monopoly, that government ſhould ſtand in 


the ſame predicament as thoſe, whoſe office they had engroſſed 
entirely and excluſively to themſelves. Clearly, there was nothing 
in the ſtat. 12 Car. 2. c. 35. or any other ſtatute relative to this 
ſubject, importing that the condition of the /ubjeF ſhould be 
worſe than it was before, On the contrary, the proviſions the 
ſtatutes contain, are declared to be for the benefit of the ſub. 
jea. By the ſtat. 12 Car. 2. power is given to the King alone, 
« to grant this office at ſuch rent as he ſhall think fit.“ And 
in giving judgment in the caſe of Lane verſus Cotton, 1 Lord 
Raym. 646. it ſtruck one of the judges“ as an abſurdity too 
great to be contended for, that if the revenue were farmed, the 


perſon farming if would not be liable. But the difference he 
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takes is, that this office, being an eſtabliſhment by act of par- 


lament, is founded in government, and therefore that the officers 


belonging to it are abſolved from the common obligations of 


juſtice. That cannot be, Wherever plain and manifeſt ob. 
ligations of juſtice are to be contravened, it is very eaſy for 


the legiſlature to expreſs ſuch their intention in preciſe and 


unequivocal terms; otherwiſe, every project of individuals 
lanctioned by an act of parliament, would draw the ſame dan- 
gerous conſequences along with it, In acts for making naviga- 
ble rivers, no reference is had to the law that is incident to the 
caſe of common carriers: But whoever is employed to carry the 
goods of the ſubject on ſuch rivers, is liable to anſwer for their 
own or their ſervants* negligence. It is a principle of obvious 
juſtice that obtains univerſally. The duty ariſes out of the truſt : 
And much more ſtrongly in the preſent caſe ; where, for the ex- 
preſs purpoſe of greater ſecurity, the general right and liberty 
of the ſubject is ſo extremely narrowed. But the propoſition 
contended for on the other fide goes to make it leſs ſecure, by 
ſaying, that this is a direct prohibitory law, by which the ſub- 
ject ſhall be bound under a penalty to truſt his property to par- 
ticular perſons, excl. vely of all others, and nevertheleſs, that 
ſuch perſons ſhall in no caſe whatſoever be anſwerable for the 
care of it. 2dly, As to the objections made to the plaintiff's 
right of action as againſt the defendants, the firſt is, that this is 
no perſonal default in them; but if any, a conſtructive negle& 
only, WT the miſconduQ of their ſervant. The anſwer to that is, 
Z 3 | that 
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1778. that in every undertaking, whether public or private, the maſ- 


ter is liable for the acts and miſconduct of His ſervants, equally 
the ſame as he is for his own. If he were not, every maſter 
muſt neceſſarily turn labourer and be his own ſervant, for no 
one would truſt the mere mechanic. —Suppole a ſervant of the 
bank were to transfer any perſon's ſtock without his leave: 
Would not an action lie againſt the governors of the Bank? 
But 2. it is objeFed, that Michell was not the defendant's fer. 
vant, but the ſervant of the public. — Auſuer. The words of 
the act are, © that the Poſt-maſter and his deputies, c. by 
« him employed, ſhall have the receiving, carrying, Cc. of let. 
de ters, and no one elſe.” Beſides, the ſpecial verdict finds in ſo ma- 
ny words that Michell was appointed by the defendants perſon, 
ce ally.“ It would be ſingular, therefore, to ſay, that he was not 
their ſervant, but the ſervant of the public.—z. The next objec. 
tion is, that all the inferior officers appointed under the a, are 
required to take the ſacrament; and alſo an oath for the due and 
_ faithful execution of their truſt ; and therefore they are to be 

- conſidered as public officers perſonally liable, though nominated 
by the Poſt-maſter. An/aer, That it is only for greater ſecurity, 
and not alone ſufficient to exempt the defendants by whom they 
are appointed. —4. It is ſaid, that the inferior officers continue 
in their ſituations, though the Poſt-maſter is diſplaced. An 
fer, Poſſibly that may be ſo, becauſe where no objection lies, 
there is no reaſon why they ſhould be removed. But whether 
they can retain their office againſt the conſent of the ſucceſſor, 
is a very different queſtion, The office itſelf is only during 
pleaſure, It cannot be therefore that ſuch a perſon can have a 
right to communicate to his deputies a higher intereſt than he 
enjoys himſelf. —5. The next objection is as ill founded; That 
the loſs imputed to the negligence of the defendants, is by the 
ſpecial verdict found to be a loſs by the felony of Michell, who 
has ſuffered death for it: Therefore, no action lies, the treſpaſs 
being merged in the felony. Anfqver, T hat might have been 
ſo if the action had been brought againſt the offender (Michel) 
himſelf. Becauſe it would be of miſchievous conſequence to let 
private fatisfaCtion interfere with public juſtice, But was it 
ever yet ſaid, that the felony of the ſervant ſhall excuſe the 
negligence of the maſter : 6. The principal objection relied 
on is this: That the revenue is raiſed for the uſe of the King and 
the public, and that the ſecurity given by Michell, as well as by all 
other inferior officers, was given to the King, and not to the de · 
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ſendants. — Anſwer, In the firſt place, the law takes no notice 
of this ſecurity : But it is a mere condition inſerted in.the let- 


ters patent, with which the ſubje& has nothing at all to do; for 


the act ſays not a word about it. It authorizes the Poſt-maſter 


to appoint deputies and ſubordinate officers : But impoſes no re- 
ſtriction upon his diſcretion in ſo doing. The recognizance to 
the crown, which is the mode of fecurity, is obviouſly taken for 
the ſake of a ſpeedier remedy to the crown in all caſes of embez- 


ziement or miſconduct, affecting its own intereſt, againſt thoſe 


who enter into it. But the Poſt-maſter General has an ample 
falary ſufficient to anſwer all loſſes of the ſubject, occaſioned by 
the negligence or other miſconduct of himſelf or his ſervants ; 
which alone renders him liable. Morſe v. Slue, 1 Vent. 190, 
238. If it is not ſufficient, it is his own fault far accepting it 
as ſuch. But it is not clear that he may not reimburſe himſelf 
out of the fund; at leaſt, it is much better that the public ſhould 
occaſionally pay a ſmall ſum out of the revenue, than that private 
individuals ſhould ſuffer, and the property ſent by this mode of 
conveyance be rendered totally inſecure. It would not be dif- 
ficult however to maintain, that the action would lie even if the 
defendants had no ſalary at all. Lord Coke in 1 Int. 89. a. ſays, 
“If a guardian receive the profits of land and be robbed, if it 
« be without his default or negligence, he ſhall be diſcharged 
« therefrom : But otherwiſe it is of a carrier; for he has his 
hire, and undertakes implicitly for the ſafe delivery of the goods 
* entruſted to him.” — And ſubſtantially there is no difference 
between the defendants and a common carrier. With reſpect to 
the caſe of Laue v. Cotton, 1 Lord Raym. 646. it is ſaid, no no- 
tice is taken in any reporter, except Lord Raymond, of the final 
iſſue of that caſe. But Peere Wms. in a note, vol. 3. page 394, 
confirms the account given by Lord Raymond. Mr. Lee farther 
ſaid, the authority which weighed moſt with him, was the infor- 
mation he had received from Sir Thomas Parker, who had au- 
thorized him to ſay, that being in the early part of his life very 
intimately acquainted with Lord Chief Juſtice Wi/les, who mar- 
ried a niece of the plaintiff Lane, the Chief Juſtice told Sir Tho- 
mas, that Lane had informed him the money was paid. On the 
other hand it is true, that ſearch has been made in the Excheguer 
to know if any writ of errox was brought, and none ſuch is to 
be found; nor is there any entry in the Poſt- office of the money 


yeing paid. ; 
24 Lord 
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1778. Lord — fancy, if ever it was paid, there was ng 
entry of it. 
Wur- Laftly, Many of the reaſons given by the three deter wha 
vert: were for the defendants in that caſe, went on this ground; that 
e it never was the intention of the legiſlature that raluable proper- 
cit. ty, but that mere miſſive letters only, ſhould be ſent by that 
mode of conveyance, But in the ſtat. 6 Geo. 1. c, 21. ſef. 52, 
it is provided, that all bills of exchange, &c. except ſuch as are 
ſent abroad, ſhall be paid for as ſo many ſeveral letters. Upon 
the whole, therefore, they ene that this action was clearly 
maintainable. i 
Lord MaxNsFIEL D. Upon the laſt argument we were all fully 
ſatisfied ; but from the nature and i importance of the queſtion, 
I was defirous of having the opinion of Mr. Juſtice Afon, whoſe 
Bo loſs cannot be too much lamented: We had the advantage of 
his aſſiſtance; for a note of what paſſed was read over to him, 
and he was entirely of the ſame opinion. 


| 
| 
| 
| 
I ſhall conſider this queſtion in #4wws lights. r. As it ſtood in 0 
a 
c 
{ 


r W _FTF lt _ Camas 


the year 1699, before the determination of Lane verſus Cotton. 
2. As it ſtands now, ſince that determination ; and alfo, what 
has been done in conſeguence of that deciſion. And firſt as it 
ſtood in the year 1699.— The Poſt-oſfice, as Mr. Lee has truly 


ſaid, was firſt erected during the uſurpation, by an ordinance h 
of Cromwell, and afterwards more fully regulated by the ſtat. 2 

: 12 Car. 2. c, 35. There never had been any action brought, tl 
Either upon that ordinance or upon the ſtatute, till the caſe of 0 
Lane verſus Cotto; and the ſame mode of action that is now p. 
brought, was the mode fixed upon in the caſe of Lane verſus cr 
Cotton. But neither from the draught of the declaration by the f. 
adviſers of that action, nor in the opinion of the judges upon Cc 
the queſtion, does it appear to have entered into the imagination ol 
of either, that this was a demand upon the fund, as it has been P. 
now argued; for the form of action is not applicable to ſuch 2 c> 
demand. If there could be a demand upon the fund, it muſt an 
be by a totally different form of ation. But this is a demand re 
upon the Poſt maſter perſonally, upon the ground of a negle in pl 
him by his own act, or  conflruFively ſo, by the fault of his — 
ſervant. If the fund were in the nature of a policy of inſurance ki 

to inſure every man who ſends bills or notes by land or ſea care me 
riage, from a loſs by robbery. or vegle&, ſuch contingency ere 
would be a deduction out of the fund; and no doubt in that an 


caſe, if a loſs were to happen, = an ation brought * 2 
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the proper officers they would be liable; being bound by the 
fitive conſtitution of the office to inſure every perſon, for the 
fixed and eſtabliſhed rate of poſtage. But here, the act of parlia- 
ment has appropriated the whole revenue. Therefore if a loſs is 


paid, there muſt be an item of it; and that item muſt come 


under the appropriation. But it is manifeſt no ſuch idea was 


Ds PEN» 
Laer 


erer thought of at the time. If it had been thought of, the 


ordinance of Cremwell, or the act of parliament would in terms 
have charged the fund _ all loſſes. ariſing from neglect or 
otherwiſe, 


But neither this action, nor the caſe of Lane verſus Cotton, is 


founded upon the ground of the fund being liable. What then 
is the ground ? It is, that the Poſt-maſter in conſequence of - 


the hire he receives, is liable for all the damage that may hap- 
pen, whether owing to the negligence or diſhoneſty of the 
perſons employed under him, to conduct and carry on the 
buſineſs of the office. If that poſition were founded in the 
extent in which it has been ſtated, it would go the length of 


making the defendants liable in all caſes whatſoever. But the 


argument of Lord Chief Juſtice Holt, who differed from the 


other judges in the caſe of Lane verſus Cotton, does not extend 


ſo far as that; for he takes a difference between the caſe of a letter 
in the office by a ſervant employed under the Poſt-maſter, 
and that of a 1% upon the road, or by the mail being robbed after 
the letter has been ſent ſafe owt of the office. The ground of Lord 
Chief Juſtice Holt's opinion in that caſe, is founded upon com- 
paring the fituation of the Poſt-maſter to that of a common 


carrier, or the maſter of a ſhip taking goods on board for 


freight, Now, with all deference to ſo great an opinion, the 
compariſon between a Poſt-maſter and a carrier, or the maſter 
of a ſhip, ſeems to me to hold in no particular whatſoever. The 
Poſt-maſter has no hire, enters into no contract, carries on us mer- 
chandize or commerce. But the Poſt-office is a branch of revenue, 
and a branch ef police, created by at of parliament. As a branch of 
revenue, there are great receipts ; but there is likewiſe a great ſur- 
plus of benefit and advantage to the public, ariſing from the fund, 
—As a branch of police, it puts the whole correſpondence of the 
kingdom (for the exceptions are very trifling) under govern- 
ment, and entruſts the management and direction of it to the 
crown, and officers appointed by the crown. There is no 
analogy therefore between the cafe of the Poſt maſter and a 
common carrier. — The branch of revenue and the branch of 

police 
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Police are to be governed by different officers. The ſuperior has 


—— —- the appointment of the inferior officers ; but they give ſecurity 


WIr 
FELS 


Lor 


IS. 


ver ſus 
dS LI 


to the crown. One requiſite is, that they ſhall tale the oaths 
taken by all public officers : Another ſtrong guard is, that they 


Pzsyzx. are made ſubjeCt to heavy penalties; and this is carried ſo far, 


that, what in the caſe of a common carrier, or any other perſon, 
would be only a breach of truſt, is in them declared to be 2 
capital felony. All theſe advantages the law provides for the 
ſecurity of the ſubject, in conſideration of their being obliged to 
ſend their letters by this mode of conveyance. But the ſtatute 
does not make the Poſt-maſter liable for any act done, except 
in one particular caſe ; which is very remarkable, becauſe it 


- makes him liable for his own fault only, (and not for that of his 
. deputics,) in a eaſe where it is hardly poſſible for the Poſt-maſter 


himſelf to be perſonally in fault. The ſtatute (/, 5.) creates a 
monopoly in tlie Poſt-maſter and his deputies or ſubſtitutes, of 
providing poſi-harſes. And if any other perſon preſumes to let 
to hire any poſt-horſe, for the purpoſe of carrying letters, & 
he is liable to a penalty of 5/. except where the Polt-maſter or 


| his deputies do not furniſh horſes within half an hour after an 


application made; for then the party is at liberty to hire a 
horſe elſewhere. And in that cale, “if it be through de 
ac or neglect of the Poſt-maſter or his deputy, that ſuch perſon failof 
« being furniſhed with a ſufficient horſe or horſes in time, then 
« the Pe- maſter or his deputies are to forfeit 54. 

As to an action on the caſe lying againft the party really 
offending, there can be no doubt of it; for whoever does an act 
by which another perſon receiyes an injury, is liable in an action 
for the injury ſuſtained. If the man who receives a penny to 
carry the letters to the Poſt-oflice, loſes any of them, he is 
anſwerable ; ſo is the ſorter in the buſineſs of his department. 


So is the Poſt-maſter for any fault of his own. Here, no perſonal 


neglect is imputed to the defendants, nor is the action brought 
on that ground; but for a conffrufive negligence only, by the 
act of their ſervants. In order to ſucceed therefore it mult be 
ſhewn, that it is a loſs to be ſupported by the Poſt-maſter, 
which it certainly 1s not. As to the argument that has been 
drawn from the ſalary which the defendants enjoy ; in a matter 
of revenue and police under the authority of an act of parliament, 
the ſalary annexed to the office, is for no other conſideration 
than the trouble of executing it. The caſe of the Poſt-maſter, 


therefore, is in no eircumſtance whatever, ſimilar to that of a 
commoz» 


the action will not lie. 
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as the Lords Commiſſioners of the Treaſury, the Commiſſioners 
of the Cuſtoms and Exciſe, the Auditors of the Exchequer, 


Ce. who were never thought liable for any negligence or 


miſconduct of the inferior officers in their ſeveral depart - 
ments. | | 

Thus then the queſtion ſtood in the year 1699. In that year 
a ſolemn judgment was given, that an action on the caſe would 
not lie againſt the Poſt-maſter General, for a loſs in the office by 
the negligence or fault of his ſervant. The nation underſtood it 
to be a judgment; And therefore it makes no difference, if what 
has been thrown out were true, and the writ of error was ſtopped 


766 
common-carrier z but he is like all other public officers, ſuch 1578. 


Wur- 
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in the way that has been mentioned. For the bar have taken 


notice of ir as a judgment; the parliament and the people have 
taken notice of it, every man who has ſent a letter ſince has taken 
notice of it; many acts of parliament for the regulation and 
improvement of the Poſt-office, and other purpoſes relative to 
it, have paſſed ſince, which by their ſilence have recognized it. 
The mail has been robbed a hundred times ſince, and no action 
whatever has been brought. What have merchants done ſince 
and continue to do at this day, as a caution and ſecurity againſt a 
loſs? They cut their bills and notes into two or three parts, and 
ſend them at different times : one, by this day's poſt, the other, 
by the next. This ſhews the ſenſe of mankind as to their re- 
medy. If there could have been any doubt therefore before 
the determination of Lane verſus Cotton, the ſolemn judgment 
in that caſe having ſtood uncontroverted ever ſince, puts the 
matter beyond diſpute. Therefore, we are all clearly of opinion 


Per Cur. Judgment for the defendants, 
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HARE verſus CA ron. 


N covenant the plaintiff declared againſt the defendant as 

aſſignee of al. the eſtate, right, title, and intereſt in certain 
premiſes by her cemiſed to Lord Bolingbroke. The defendant 
pleaded, that the eſtate, right, title, and intereſt of the ſaid 
Lord Balingbrole, to the ſaid demiſed premiſes in the declar- 
ation mentioned, did not come to his poſſeſſion by aſſignment, 
as in the ſaid declaratjon alleged: And thereupon iſſue was 
joined. 


The 


Same day. 
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defendant 
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The cauſe came on to be tried at V em, before Lord 


9323 Mansfield, at the Sittings after Michaelmas Term, 1777, when 


HA 
1 


the jury found a verdict for the plaintiff, damages 1,750 l. coſt 


car. gor. ſubject to the opinion of the court upon a caſe, ſtating in 


ſabſtance as follows: Ihe marriage ſettlement of Lord Boling. 
broke, dated November 4th, 1765, by which certain premiſes 
conſiſting of the manor of Beckenham, and eleven farms in Kent, 
and other eſtates of the yearly value of 3, 250 J. of which the pre- 
miſes in queſtion were part, were conveyed to truſtees to the 
uſe of Lord Bolingbroke for life, with remainders over : with a 
power to Lord Bolingbroke to leaſe, Sc. and alſo a further 
power with the conſent of the truſtees to revoke the uſes of the 


| faid ſettlement. 2. That by indenture of the 24th July 1770, 


Lord Bolingbreke, for the conſideration there mentioned, demiſed 


the eleven farms in Kent, and a meſſuage or tenement in Peckhon, 


in the county of Surrey, to the plaintiff for 99 years, if he the 
ſaid Lord Bolingbroke ſhould ſo long live, at a pepper-corn rent 
That by indenture, 25th July 1770, the plaintiff re-demiſed 
all the ſaid premiſes to Lord Bolingbroke, at the yearly rent of 
gool. for the term of 98 years and 11 months, if the ſaid Lord 
Bolingbroke ſhould ſo long live. Then it ſet out an indenture of 
the 20th of October 1773, revoking the uſes in the ſettlement, 
That afterwards, by leaſe and releaſe of the 21ſt and 22d of Ce- 
tober 1773, made between the truſtees under the ſaid ſettle- 
ment of the one part, Lord Bolingbroke of the ſecond part, 
and the detcndanr of the third part, reciting the ſaid ſettlement, 
the revocation of the uſes, and that the defendant had contracted 
for the puxchaſe of the premiſes at Beckenham, for 19, 688 J. the 
ſaid truſtees in conſideration, &c. granted and conveyed the ſaid 
manor and eſtates at Beckenham, to the defendant, his heirs and 
aſſigns. | bat the defendant Cator had #9 afhgnment of the 
ſaid term of gy years, granted by Lord Bolingbroke to the plain- 


tiff, nor of the re-demiſe granted by the plaintiff to the ſaid Lord 


Bolingbroke, — That it appeared by the evidence there given for 
the plaintiff, that the defendant had notice of the annuity granted 
to the plaintiff, and of the manner in which it was ſecured, 
before he completed his purchaſe. And that the price paid by 
the deſendant Cator tor the purchaſe of the ſaid eſtate, was not 
beyond a fair and adequate price, on a ſuppoſition of the eſtate 
being bought ſubject to the payment of the annuity granted to 
the plaintiff. The defendant's counſel objected to the form of 


the — by reaſon that the ate in Surrey, let at 1104. Per 
| ann. 
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ann. compriſed in the re-demiſe from the plaintiff to Lord Bo- 


lingbroke, was not purchaſed by the defendant. The queſtion—— 


for the opinion of the court was, Whether the action might be 
maintained ? If the court ſhould be of opinion that the action 
could be maintained, then a verdic to be entered for the plain- 
tiff, damages 1,750 J. and coſts 405. But if the court ſhould be 
of opinion, that the action could not be maintained, then a non- 
ſuit to be entered. 


This caſe was argued by Mr. Morris for the plaintiff, and 
by Mr. Davenport for the defendant ; and ſeveral points aroſe. 
1. Whether under the circumſtances of the caſe, the defendant 
was aſſignee at all? 2. If aſſignee, Whether, as being aſſignee 
of part only, he was liable for the whole, or only an apportion- 
ment of the rent? 3. Whether the action could be ſupported in 
point of form; the declaration charging that the defendant was 
aſſignee of the whole, whereas by the evidence it appeared he 
was aſſignee of part only ?-Mr, Morris for the plaintiff con- 


' tended, that the rent being reſerved upon all and every part of 


the premiſes, the defendant was clearly liable for the whole 
rent, though aſlignee of part of the premiſes only : And for this 
he relied on the caſe of Broom verſus Hoare, Cro. El, 633. As 


to the objection in point of form, he ſaid, that though the de- 


elaration was more large than the truth of the caſe would war- 
rant, the plaintiff was equally entitled to recover upon what did 
appear in proof, | : 

Mr. Davenport for the defendant contra, ſaid, he ſhould con- 
fine himſelf to the objection in point of form, Whether the 
defendant being charged as aſſignee of the whole, proof of his 
being aſſignee of part only was ſufficient; and he contended it 
was a fatal objection. But if it were neceſſary to go into the 
other points, it would be ſufficient to obſerve, that the caſe of 
Broom v. Hoare, did not at all apply to the preſent : For there 
the defendant was the original leſce, who had aſſigned part of 
the premiſes, and continued in poſſeſſion of the remainder ; and 
no doubt, as againſt the original leſee, debt will lie for the 2vhole 
rent, though he retain only part of the premiſes ; becauſe of the 
privity of contract. But an aſſignee is liable only from the 
privity of eftate : conſequently, muſt be charged according to the 
truth of the caſe; which here is, that he is aſſignee of purt only. 
Therefore, he prayed a nonſuit might be entered. 

The court gave no opinion upon the point, Whether the de- 
fendant was affignee; but determined upon the objection in 

15 point 
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1778. Point of form that the defendant was improperly charged 2g 
—aſſignee of the whole, againſt the truth of the caſe; being, if 


— at all, aſſignee of part only. Accordingly, a nonſuit was en- 


, CaTtor: tered. 


ta ao | 
Mondey, . BoLDERO verſus GRAY, 
May 11th. | 
Practice. TPON ſhewing cauſe why the proceedings on the bail 


| e bond in this caſe ſhould not be ſtaid with coſts, the facts ap- 


- guilty ofa peared to be, that the writ was returnable on the 27th of January. 


negletin A ſummons was taken out for time to put in bail: The defend- 


not putting 


in bail in ant's attorney ſwore he attended a little after ſix o'clock, that he 


—_— the continued till paſ? ſeven; and was not informed any perſon at- 


— —— tended, upon which he took out another ſummons for the next 
forfeited, © day. — The plaintiff's attorney ſwore he attended: Enquired of 


— the clerk if any perſon attended for the defendant, and was ol 
to bail put no one attended: Upon which he took an aſſignment of the bail 


to ſtay the 


proceedins83 ceedings, but no bail was put in above; ſo nothing could be done. 
bond, andit On the 31ſt there was another attendance, when it was alleged 


will et be a 0 bail was put in, the bail put in being at the ſuit of the 


evaver of 


the an- plaintiff, aſſignee of the ſheriff of Midaleſex, which was not this 


221 action. 

Mr. Wallace in ſupport of the rule inſiſted, that, after regular 
bail put in, if the plaintiff excepts to them, it is a waver of the 
proceedings on the bail bond. [N.. B. This was allowed by the 
Maſter, and agreed to be the wniverſal practice.] On the other 
hand, this practice was objected to as a ſerious hardſhip upon 
the plaintiff, by forcing him, if he did except to the bail above, 
to wave the benefit of the bail bond; and if he did nat to be 
put off with bad bail, in caſe the proceedings upon the bail bond 
were ſet aſide. The court thought the objection very forcible 
and ſtrong: And accordingly made a rule, that in future where- 
ever the defendant is guilty of a neglect, in not putting in bail 
in due time, by which the bail bond becomes forfeited, the 
notice (in caſe the party means to put in bail in order to ſtay 
proceedings upon the bail bond) ſhould be, that he will put in 
and perfect bail on ſuch a day, analogous to the caſe where the 
ſheriff is ruled: who, before he can diſcharge himſelf, muſt give 
notice that he will pur in and perfect bail: And in that caſe 
the plaintiff may oppoſe the bail in court, without its being 3 
waver of the bail bond, 


bond. The defendant then took out an order for ſtaying pro- 
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RicHarDs, gui tam, verſus BROWN, 


Urox ſhewing cauſe why a new trial ſhould not be grant- 
ed, the caſe, as it appeared from the report of Lord 
Mansfield, was in ſubſtance as follows: This was an action on 
the ſtatute of uſury, in which the declaration ſtated, that on 
the 28th of October 1773, the defendant, upon a corrupt bar- 
gun, received 35/. from one Heigbway, for the forbearance 
of 4207. from the 20th of Derember 1772; to the 20th of 
June 1773. At the trial, Richard Heighway, who was the 
borrower of the money, and the only witneſs as to the tranſ-' 
ation, ſaid, that he borrowed of the defendant 2001. in the 
year 1769, which was ſettled fix months after. That on the 
ith of September 1770, he applied to the defendant to lend him 
6001. ſaying, he was owner of 2,0421. Bank annuities veſted in 
truſtees, to be transferred to him upon making out his title to 
in eſtate which was very clear; and ſhewed Brown the decla- 
ntion of truſt. The defendant ſaid, he would end him 690 J. 
1000 J.; and ſupplied him with 200f, for which Heighway 
rave him a bond, and depoſited the declaration of truſt as a 
collateral ſecurity z and Brown promiſed he ſhould have the re- 
maining 400 J. in a fortnight's time. On the 17th of September 
Heightway called for the other 400 J.: the defendant then told him 
money was very ſcarce, upon the proſpect of a Spaniſh war,” — 
Heighway preſſed him very much; upon which he ſaid, 
he would ſee what could be done, and bid him call the next 
tay. Heighwway did ſo in the morning, but the defendant was 
not at home. He called again in the evening, who then ſaw 
Brown, who ſaid he was afraid he could not raiſe it himſelf, 
but would try to get it of a friend in the city, who never was 
vithout money; but he was a very hard man. Heightway aſked 
what his terms were. The defendant ſaid, they were ſo exorbi- 
tant he was almoſt aſhamed to name them. Feighway ſaid he 
would rather pay 20 or 30 guineas than not have the money. 


he never /ent money, but upon annuity at 6 years purchaſe : How- 
yer, ſaid the defendant, “ if you will take the money on 
* thoſe terms, I will engage to ſurniſh you with money to re- 
* deem in three months time. The quarter's annuity will come 
"at to 17. 10. which will be better than giving 20 or 30 
* guineas,” This being agreed to, on the 20th of Seprember 177 0, 
& Height "way 


BY 
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The defendant ſaid, his friend was not ſo hard as that; but that 
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Heigbway called upon Brown for the money, and found a bond 
and warrant of attorney, &c. prepared for ſecuring an annuity 
from him to one Waters. Heighway executed it; and Brow 
Ggned it as the ſubſcribing witneſs. After the bond was exe. 


cuted, Brown ſaid, he was always uſed to have 5 J. per Tent: 
procutation money; but as Heighway was diſtreſſed, he would 


only take #4vo and a half per cent. and accordingly took 15 guineaz, 
and Heighway, left the declaration of truſt with him. Heigbuq 


- ſaid, the defendant figſt propoſed'an annuity : He himſelf would 


ct not have granted one. When the firſt quarter's annuity was due, 
Heighway applied to the defendarit; and preſſed him for money 
to redeem, as he had promiſed. Brown refuſed. He then 
aſked for the declaration of truſt ; the defendant ſaid, if he in- 


ſiſted upon it, Vaters would enter up judgment. Heigbu ay in- 
ſiſted upon it; and judgment was entered up. Tleigbtbay paid 


the defendant ont year and one guarter's annuity, and one quar- 


ter to the defendant's partner. The defendant often denied that 


he had promiſed Heighway money to redeem ; and faid he vor- 
dered how he could expect him to lend money at 5 per cent. when 
others made 16 and half per cent. of their money. Afterwards 
Brown acknowledged he was himſelf the principal that ad: 
vanced the money, and enjoyed the annuity; and ſaid, that 
Mr. Waters, whoſe name had been made uſe of, was his truſtee, 
A atere + ſwore that the defendant had ſometimes purchaſed 
annuities in his name, but that he knew nothing of zhie,—I told 
the jury, if they were ſatisfied that in the true contemplation of 
the parties, this tranſaction was a purchaſe by the one, and 
ſale by the other, of a real annuity, how much ſoever they might 


- diſapprove. of or condemn the defendant's conduct, they mult 


find a verdict for kim. But, on the contrary, if it appeared td 
them to have been in reality and truth the intention of both par- 


ties, the one to borrow, and the other to lend; and that the 


form of an annuity was only a mode forced on the neceflity of 


the borrower by the lender, under colour of which he might 


take an uſurious and exorbitant advantage; then they might find 
for the plaintiff, notwithſtanding the contingency of the atinui- 
tant dying within three months; more eſpecially, as it was un- 
derſtood by both, that the annuity, at the expiration of three 


months, was to aſſume the direct ſhape of a loan. The juty 


afterwards came to my houſe, where they ſaid, they agreed 
with me in deteſting the tranſaction, but they thought there un. 


+ N. B. He was ſabfœnacd by the deſend;nt, but examined by Lord Mazel 
q an 
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an annuity. I repeated my former direction to them; they re- 1978. 
tired again, and at length found for the Plaintiff —On Thurſday | 
and Saturday the 5th and 7th of February in Hilary Term laſt,, 3 a 
Mr. M allace, Mr. Buller, Mr. Dunning, and Mr. T. Cooper, * 
ſhewed cauſe againſt the rule, and Mr. Mansfield argued in Fon 


port of ĩ it. * 

On the part of the plaintiff the counſel ſtated the queſtion to 
be, Whether the evidence given at the trial amounted to proof 
of a loan F for if it did, no ſhift or contrivance, no riſk or. 
chance, could take it out of the ſtatute; and they contended, that 
dearly and manifeſtly upon the face of the tranſaction, it imm 
ported a lan; and that the form of an annuity, under which it 
was ere was merely a contrivance to evade the ſtatute, 

The application by Heighway was expreſsly and in terms an 
— for a lan. The defendant actually advanced part of 
the money at the time; and promiſed to lend him the remainder 
in a fortnight; The ſubſequent treaty for the remainder, on the 
part of Heighwway, was clearly for a laan; and the propoſal of 
turning it into an annuity came from the defendant. But even 
at that time, the idea of its being a lean was ſo ſtrong in his 
mind, as well as in that of the plaintiff, that the anſwer he 
gives the plaintiff is, that * his friend never lend. money, but in 
* the form of annuity 3” not, that he never lent money, but . only 
dralt in the purchaſe of annuities, or any declaration of that 
kind, which might ſhew he would not be concerned where the 
tranſaQtion was to be a loan. But whether a tranſaction is a 
loan or not, is a matter that depends upon the intention 
of the parties z therefore, clearly proper for the jury : and here, 
they have found that the tranſaction was a loan. If ſo, the riſk of 
the borrower dying within three months, will not prevent its 
being uſury. It is true, this is a caſe upon the ſtatute ; But the 
old caſes go upon the.ſame principle. They are all collected in 
the caſe of Lord Chefterfield verſus Janſſen, 1 Ath. 301. to 355. 
and they all agree, that the material point to be confidered is, 
whether there is a communication for a loan of money. 4 Leon. 208. 
Fuller's caſe. — Cottrell v. Harrington, 1 Brownlow, 180, The 
King verſus Drury, 2 Lev. 7. S. P. If the real ſubſtance is a 
loan, a ſmall riſt will not take it out of the ſtatute. In Clayton's 
cale, 5 Co. 70. an agreement to pay 33 J. for the loan of ee 
from the 6th of December to the ad of June following, F the 
berr-wer ſhould then be alive, was held uſurious, for the reaſon 
given by Popham, Chief Juſtice, in Burton's caſe, 5 Co. 69. that 
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1378: if tt ſhould be out of the flatute for the uncertainty of the , the 


——— ſtatute would be of /itle Fed. Burton verſus Downham, 


— 


e re, Eliz. 642. S. P. Bid. 141. Beddington verſus Afoley, 8. P. 
den. Roberts verſus Tremayne, Cro. Fac. 507. S. P. Maſon ver- 


ſus Abdy, Carthew, 67. 8. P. Perhaps the caſe of Murray 
verſus Harding, 3 Will. 390. may be cited 2 contra; but 
there, the court expreſsly decided upon its being a purrbaſc, 
and not a loan. The grantee of the annuity having never been 
ſpoken to about lending, —Laſtly, in the caſe of Lord Cheſterfield 
v. Janſſen, 1 Ak. 3ot. to 385. all the above authorities were 
weighed and confirmed, Mr.-Juſtice Burnet there ſays “, « If 
& a man prrchoſe an annuity at ever ſuch an ander price, if the 


e bargain was rally for an annuity, it is not uſury. If on the 


« foot of borrowing and/ending, it tsotheraziſe ; for if the court are 
« of opinion, the annuity is not the real contract, but a method of 
* paying more money for the reward or intereſt than the law allow, 
.* it is a, contrivance that fhall not avoid the ſtatute, by giving the 


e ayarice of one kind of men, an opportunity of preying on the 


« neceſſities of another. And the caſe put by Lord Hardwick, 
in giving his opinion upon the fame queſtion, is preciſely this 
very caſe. © A man,” ſays his Lordſhip, may purchaſe an an- 
«© -nuity on as low terms as he can: but if he ſets out with ber 


„ rowing a ſum of money, and then turns it into the ſhape of an 


« annuity afterwards, this is a hit and an eyafion to avoid the 


4 ſtatute,” Here, the original application and the ſubſequent 


treaty were for a loan, and nothing elfe. Then the defendant 
propoſes to change it for an annuity. I hat was a mere ſhift 
to evade the ſtatute ; the man was in perſect health; little or no 
chance of his death, fo as to create any thing more than 3 
mere colourable Tifk, and the intention of the defendant was on- 
ly to avoid the penalty of the law. Therefore, they prayed the 
rule for, a new trial might be diſcharged. 

Mx. Mansfield contra, in ſupport of the rule, began by obſerving 
upon the teſtimony of the witneſs Heighway, upon whoſe cvi- 


- dence alone the tranſaction reſted ; and which, he ſaid, ws 


tinQured with very ſuſpicious circumſtances indeed. At firſt, 
he ſwore that Johnen, who was his partner, was the ſole attot- 

ney in the cauſe ; That Johnſon died at Mithaeltnas 1776. Then 
that May, who was clerk to him and his partner, was the fof 
attorney; that he himſelf was not the attorney, nor interefled in 
the cauſe. That no ſteps were taken in the cauſe during Job 
ſen's life, whereas there was a notice of trial and a wy 


” Atk. 330, nand 
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mand, which he muſt have known. That alone, therefore; is a 
ground for ſending the matter to a ſecond enquiry. 2. As to 
the queſtion of law; it is ſaid, this is not a fair Bond fide com- 
munication for the purchaſe of an annuity, but a mere con- 
trivance to get more than legal intereſt: As to that, he ſaid, 

he agreed, if it were a mere contrivance to get more than legal 
intereſt by way of loan, it would be uſury ; for the true diſtinc- 
tion certainly is, whether the tranſaction be real, or colourable 
only. But if the contract is for a real annuity, however unfair 
or even groſsly foul, the bargain may be on the part of the 
grantee, in taking advantage of the neceſſities and diſtreſs of the 
grantor, ſtill it will not be uſury. What then is the tranſaction 
here ? Not a rontrivance to diſguiſe a han under colour of an 
annuity ; but to ſorce Heighway into granting an annuity, when 
he wanted to have a hn. That may be extortion and oppreſ- 
fon ; but (till it is a real annuity; and no loan; conſequently, 
not within the ſtatute, But it is ſaid; there was a communica- 
tion, and an abſolute agreement to yorrow, entered into; and there- 
fore, its being changed into an annuity afterwards will not vary 
the caſe: And many authorities have been cited, But (after 
dbſerving upon them all diſtinctly) he ſaid, the teſult of them 
only proves what is not diſputed, that where the tranſaction 
really is a loan, the colour of an annuity cannot gloſs it over. 
But, thongh there be a communication for a loan at firſt, if the 
final agreement is not to iend, but for the one, to fell, and the 
other, to purchaſe a real annuity, it is not uſury: And ſo it is 
expreſsty laid down by Lord Hardwicke in 1 Allynt, 351. © The 
« ſubſtance of the agreement, and not the mere expreſſion only, 
« is to decide. What then is the ſubſtance here? The accuſation 
wainſt the defendant is of a promiſe to lend; and afterwards 
reſuling ; but that he had a friend who would let him have the 
money upon annuity. This, Heightoay agrees to. Is not that 


| bargain for a real annuity ? For the loan is abſolutely refuſed: 


The next ground of accuſation is, that the defendant promiſed 
to lend him money to redeem the anhuity. What? Redeem that, 
which it was underſtood by both parties n#ver exiſted ! Again, 
Heighway repeatedly applies to redeem z and complains becauſe 
the defendant will riot conſent: He even pays the annuity from 


December 19770, to June 1773, as an annuity. All this ſhews, 


in his own mind he was conſcious the tranſact ion and agree- 


ment was ſubſtantially à real annuity, and not a loan. On the 
other hand, What was the ſituation of the defendant ? He could 


dot have compelled Heightpay to redeem 3 for a /iberty to rederm 
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which i is all there was in this caſe, is not a contract to redeem, 
Therefore, if Waters's life had been ſuſpicious, he was at the 


3 mercy of Heigbway, whether the riſk ſhould continue or not, 


Brown, 


Upon the whole, this is manifeſtly no loan, nor a corrupt bar. 
gain for forbearance of the principal money: And there can be 
no uſury by conſtruction. The utmoſt that could have been 
done in this caſe, if the whole tranſaction had appeared in 
court of Equity, would have been for the court to decree that 


Heigb way ſhould be permitted to redeem. e he prayed 
the rule might be made abſolute. - | 

Lord MansF1ELD.—This is a very conſiderable queſtion, and! 
have not quite made up my mind about it: Therefore let it be 
ſet down in the paper for ſpecial argument, next Term. The 
queſtion is, Whether the evidence warrants the direQiorl I gave 
to the jury? Here is Lordſhip repeated it, (vide /upra,) and then 
added, There are three propoſitions. 1. The original propoſi 
« was for a loan. 2. The mode of annuity was forced by the 
« defendant, the lender, upon Heigbway the borrower, 3. At 
« the end of three months, Brown the defendant promiſed 
* to lend Heighway money to redeem.” — Adjornatur. 

Accordingly, on this day *, it was argued a ſecond time by 
Mr. Hargrave for the 955671 and by Mr. T, Cowper for the 
plaintiff. 

Lord MANSFIELD. —The nature of this queſtion, rhe impor- 
tance of it to the public and to the defendant, and tenderneſs to 
his character, made me deſirous that this motion ſhould be made; 
though I had no doubt of the propriety of the direction I gave 
the jury at the trial. We were all ſatisfied upon the laſt argu- 
ment; but wiſhed to have Mr. Juſtice A//tor's public opinion, 
who, upon a conference with him, entirely agreed with the 
opinion I ſhall now deliver, and fo did Mr. Juſtice Wille. 

The great objection at the trial was to the credibility of 


+ Heighway's evidence. As to that, the fas of the caſe could 


be known only to him and the defendant. With reſpect to his 


concern or intereſt in the preſent action, Heighway was tho- 
roughly purged on his examination at the trial. The objections 


to his credit were laboured with all the ſtrength of argument 
that ingenuity and ability could furniſh. The jury had all theſe 
obſervations, without a reply. I ſaid nothing in the ſum- 
ming up, that could weaken the force, or diminiſh the effect of 
them. No doubt, the baſis of the verdict was, his — but 


Mr, Juſlige, Mille was preſent at the former n abſent upon this. 
13 N that 
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that was left to the jury, and they have thought fit to believe 1578. 


him. It is obſervable, that the diſcovery of the truth of the ——— 


Ricuanps 


tranſaction was entirely accidental. Upon that, Brown conſents 


v 


s 


to a compoſition, and to accept leſs than the. value of the annui- Brown. 


ty. Why do that, when there was no clauſe of redemption ? 
There are other ſtrong facts. Why make uſe of Mr. Waterss 
name, if the tranſaction was fair? Why not appear, as he really 
was, the principal who was to lend the money. Inſtead of 
which, he appears only as a ſubſcribing witneſs; makes Heigb- 


way believe Waters is the principal, who was an utter ſtranger to 


the whole affair; and under that pretence, takes procuration-money 
for /ending his own money, If the court grants a new trial, it 
muſt be upon the ground, that Heighway ought not to be beliey- 
ed. That was a. matter proper for the conſideration of the jury: 


They had all the objections to his credibility before them, and 


yet were fully ſatisfied of the truth of what he ſaid, 
2. As to the queſtion of law, the faQts on which it ariſes are 


theſe:— Here, his Lordſhip repeated them, together with the 


direction he gave to the jury, (vide ſupra ;) and then proceed- 
ed as follows: Now the queſtion is, What was the ſubſtance of 
the tranſaction, and the true intent and meaning of the parties? 
For they alone are to govern, and not the words uſed. The 
ſubſtance here was plainly a borrowing and lending. Heighway 
had no idea of ſelling an annuity ; but his declared object was 
to borrow money, and accordingly he depoſited the declaration 
of truſt, which was an ample ſecurity for the ſum he wanted, 
He goes further, and ſays, “ rather than not have the money 
« he would give 20 or 301. premium for it.” Brawn tells him, 
it muſt be by annuity, that his friend never /ent money in any 
other ſhape, and that by that method, he might have it for 
leſs, (viz. 17/. 10 7.) as after the firſt quarter he would let him 
have money to redeem. On the aſſurance that the annuity 
ſhould be turned into a loan at the end of three months, the 
treaty proceeds. It comes out, that the defendant himſelf 


advanced the money. That alters the caſe entirely. If Waters 


indeed had been really the principal, this promiſe of Brown 
would have amounted to no more than a promiſe to lend at the 
end of three months. But Brown himſelf being the principal, 
the promiſe to lend him money to redeem, muſt be underſtood 
to be a promiſe to permit him to redeem. It is true, there was 
a contingency during the three months. It was zhat, which 
occaſioned the doubt z whether a contingency for three months 
is ſufficient to take it out of the ſtatute, As to that, the caſes 


. 


Aa 3 have 


1778. have been looked into; and from them it appears, that if che 
contingency is ſo flight as to be merely an evaſion, it is deemed 
ay colourable 'only, arid conſequently not ſufficient to take it out 
| Biown, of the ſtatute. ' Here, the borrower was a hale young man, and 
| , 7 therefore we are of opinion, that there was no FORT riſk ſo 
L as to take this caſe out of the ſtatute. 

3 Rule for a new trial diſcharged. 
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LON Penv et al. ot Wurru, (Leſſee + Lady Vers Bez: 
IE,) in Error. 


N 

| 

| One deviſes THls was a writ of error from a judgment of the.Court 
| | 

| 


his lands to 


his brother of King's Bench in Ireland, in an ejectment brought there 
—_— ap af by the now defendant i in error, to recover one undivided fifth * 


Truſtees to of an eſtate in the county of Limerick, 
* — ah The jury found a ſpecial verdict, ſtating, * that Sir Chrifteple 
remainders 6 Wray, being ſeiſed in fee-ſimple of the premiſes in queſtion, 
13 „% made his will on the 8th day of Jug 1710, and thereby, gave 


and other 6 all his lands to his brother Cecil Wray, for life, remainder to 
ſons of his 


erin © truſtees to preſerve contingent c mainders; remainder to the 


— « firſt and every other ſon of the ſaid Cecil Wray in tail male, 


ly, remain- 4c ſucc-{lively ; remainder to his daughters in tail; remainder to 
Net. te his four liſters, Bridget Howard, Elizabeth Fitzgerald, France! 
2 * Wray, Diana Tuigge, (afterwards Diana Perz), and a niece 


ts .. of the name of Mary Kerr, for their liver, ſhare and ſhare 
_ 44 r alike, as tenants in common, and not as joint-tenants ; remain · 
vice for « der to their ſons ſucceſſively in tail male; remainder to their 
Hay = „ daughters an tail; the reverſion to his own right heirs,” Sir 
fhare alike; Chriſtopher Wray died the ſame day, leaving his brother the ſaid 


as tenants in 


common, Cecil Wray, (then Sir Cecil Wray,) his heir at law, his ſiſters the 


— deviſees, and another ſiſter, Mary Whitaker, for whom he made 


ants. Re- no proviſion except a ſmall annuity. Sir Cecil Wray, the brother, 


mane entered and made his will, and thereby diſpoſed of his eſtate to 


ſucceſſively Lady Ann Bertie, under whom the defendant in error claimed, 


I il; re- "7 ©; of: Int Wo 
ma — and died without iſſue. All the ſiſters, and the niece of Sir 


2 Chri Nepber, died in the lifetime of Sir Cecil, except Diana Pery, 


ers in tail; . 


r % who left two daughters, Jane Pery, and Ann Manſell one of the 
$ (wn 


bv c plaintiffs in error. . That Jane Pery is ſince deceaſed, leaving 
ius of her body Edmund Pery, | her eldeſt ſon and heir at law, 


deviſes to 

another ſiſter, only a ſmall annuity. The four fifteri and the niece take ſeveral eftates for Ice 
with ſeveral remainders to their ſons and daughters reſpectively: And there are no croſs remainders. 
The preſumption of law is in favour of raiſing croſs. remainders, between N only; and againſt 
raiſing croſs remainders between more than two But the preſumption in either _ wy de 


rebutiead by nan (ircumflances 7 intentions apparent on the lace of the vill the 
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the other plaintiff in error. That on the death of Mary Kerr, 
who left no ifſue, the faid Edmund Pery and Ann Manſell entered 
upon her undivided fifth part, (the premiſes in queſtion,) and 


are now the heirs at law of Sir Chriffopher, and alſo of the ſaid 


Sir Cecil Wray. — Upon this ſpecial verdict, judgment was given 


in Ireland for White, the plaintiff in ejectment there, now the 
defendant_in error. The queſtion was, „Whether, under the 
will of Sir Chriffopher Wray, the plaintids in error were entitled 
to the inheritance of the whole of the eſtate, and of courſe, to 
the fifth part in diſpute? or, Whether it ould go to the defend- 
ant in error, claiming at under the will of Sir Cecil Wray the 
heir at law, and reverſioner in fee of Sir Chriflopher ? : 
Serjeant Hill, for the plaintiffs in error, argued, that, in 
the event which had happened, they were entitled to the 
inheritance of the whole eſtate. 1. Upon the clear intention 
ef the teſtator collected from the whole of the will taken to- 
gether, 2. Suppoſing the intention of the teſtator to be doubt- 
ful, the legal operation of the words of the will were alone 
ſuſhcient to carry the whole eſtate to them.-Upon the firf 
ground, he took notice of the circumſtances of the family at the 
time the will was made; that the objects of the teſtator's boun- 
ty, were his own brother in the firſt inſtance, and bis family 
in the next, four out of five of his ſiſters, and their families; 
for, Mary Whitaker, the fifth ſiſter, was to be excluded. That in 
the mode of entailing the eſtate, he had followed the common 
courſe of family ſettlements : In the firſt inſlance, giving the 
eſtate to his brother for /ife, remainder to truſtees, to preſerve 
contingent remainders, {which words he contended would go 
to all the other remainders, if it were neceſſary to argue it,) 
remainder to his firſt and other ſons ſauccgſtuely in tail male, Re- 
mainder to his daughters in tail, {omitting the words ( ſucceſ- 
ſively” and © male”), remainder to his ſiſters and niece Mary 
Kerr for their lives, ſhare and ſhare alike, as tenants in common, 
and not as joint-tenants. Remainder 20 their ſans ſucceſſively 
in tail, remainder to their daughters in tail; reverſion to his 
own right heirs. It was clear, therefore, from this diſpoſition, 
that he meant his family eſtate ſhould go entire to his family, 
If his brother had had only one daughter, ſhe would have 
taken the whole : So, if one of the ſiſters only had had a 
daughter, that at daughter would haye taken the whole. But if, 
A a 4 in 


21 
1778. 


PIV «& A. 
werſus 


were ſeiſed thereof, That the ſaid Jane Pery and Aun Manſell VE. 


[ 


1771. 
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in the event which bad happened, the ſhare of the deceaſed 


n——— fiſtzr were to go to the heir or heirs at law, the conſequence 


Pra o& al. 
werſus 
Wirtz. 


would be, that every one of the ſurviying filters, of which there 
were four, would take a ſhare. 80 that their ſituation would be 
this ; each would become tenant in fee-ſrmple of a tqventieth part, 
While ſhe continued tenant in Arict ſettlement only, of her dun 
original „ib part. It was extremely clear therefore, from the 


' words of the will, and ſtill more from the general defign of it, 


(by which it was apparent that Mary Whitaker was to be ex- 


| Eluded,) that the principal object of the teſtator was, to have his 


family eſtate go entire to the devi/ees.' But 2dly, He argued, that 
ſuppoſing this had not been a will, but a deed of conveyance to 
' ſes, where the intent would be out of the queſt ion, even in 
that caſe the words would ſupport the conſtruction he cantended 
for; and by legal operation paſs the whole eſtate to the plaintiffs 
in error. For, by the terms of the deviſe, the daughters of the 
ſiſters take by way of deſcription, us purchaſers in their own 
right; it being an eſtabliſhed rule of law, that whereyer there 
is a limitation, with a remainder to ſeyeral perſons not in eſe, 
the firſt perſon who comes # N ſhall take the whole, ſubje& 
to its being deveſted, in proportion to the ſhares of any other 
perſons who ſhall come in eſe, before the determination of the 
particular eſtate. Bac. Law Trafts, 351. 1 La. Raym. 311. 


8. P. By the common law, independent of the ſtatute of uſes 


- where there was a conveyance to many, and only one in c or 
capable, ſuch perſon took the whole. Perkins, ſect. 204. It 
may be objected, however, that this deviſe to the teſtatot s ſiſters 
and niece for life, remainder, Ge. ought to be conſtrued 
reddendo fingula fingulis; and that the daughter of each ſhould 
only take their mother s ſhare: But that would be an arbitrary 
inſertion of words; contrary to the plain intention of the 
teſtator. The word © daughters” is never a word of limitation, 
bat a word of purchaſe and therefore, if only one ſiſter had had 
2 daughter, and the other three ſiſters had died without ue, 
the daughter of the ſurviving ſiſter would have taken the ſhare 
of the other three, in her mother's life-time. And he cited 
Well verſus Bradbury, 2 Vern. Jog. Bateman verſus Reach 
9 Med. 104. Breokes verſus Taylor, 8 Vin. 313. 

Mr. Dunning, contra, contended, that it was impoſlible, in the 
event which had happened, not to conſtrue the remainder to the 
daughters of the ſiſters, reddendo te fingule Wy” The deviſe to 
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the parents, is to them as zenants in common for life, which is an 1778. 
20 diviſion of a fifth to each ; the remainder to the ſons, fol- 
lows immediately after, and is to them © ſucceſſively,” which is _ = 
as ſtrong as if it had been limited to them © reſpectively ;“ and Wuirz. 
then follows the deviſe to, the daughters. 80 that the eſtates 
are as diſtin as language can make them. Therefore, he 

prayed the judgment might be affirmed. 


Lord MansF1ELD.— There have been many cafes upon croſs 
remainders by implication; and I take the rule ſettled by 
then to be this: That wherever croſs remainders are to be 
niſed by implication between tue, and no more, the preſumption 
is in favour of croſs remainders ; where they are to be raiſed 
between more than to, there the preſumption is againſt croſs 
remainders: But that preſumption may be anſwered by circum- 
ſtances of plain and manifeſt intention either way. This is a 
qualification of the rule laid down in former caſes; for they 
ſeem to ſay, that there ſhall net be croſs remainders between 
more than two. Lord Hardwicke's authority leant a good deal 
that way; and ſo do the caſes of Comber v. Hill“, Williams 
verſus Hroꝛun t, and ſome others. But the true rule is, to take 
it with the qualification I have ſtated. Here, the preſumption 
is againſt croſs remainders. The queſtion therefore is, Whe- 
ther there are circumſtances of intention ſufficient to deſtroy 
that preſumption. The circumſtances relied on, are tuo. 
1. That one fiſter, upon the death of her brother Sir Cecil, with- 
out iſſue, male or female, and who till then could take nothing at 
all, would be a co-heireſs with the reſt of her ſiſters; and, 
though not an object of the teſtator's bounty, would, upon the 
deceaſe of either of them, come in for a ſhare of her fiſth part: 
and, therefore, the reverſion given by the teſtator to his right 
heirs, was not intended to take place till a failure of iſſue of 
all the other ſiſters. The other circumſtance is, that ſuppoſing 
croſs remainders are not implied, the other ſiſters would take 
the accruing ſhare as ſurvivors in fee, while they had their ori- 
ginal ſhare only in tail ; and that is contrary to the intention of 
the teſtator. This, I think, is the amount of all that the in- 
genuity of the counſel has been able to ſuggeſt. The anſwer to 
it is this : That the reverſion to the right heirs of the teſtator, 
is barely aftes all the other eſtates are diſpoſed of; and his heir 
a that time, was his brother. He might give him a general 


® 2 Kr. 969. + 2 Fr. 996. 
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reverſion in fee after all theſe remainders. But the conſtruction 
that is contended for, ſuggeſts to me the ſtrongeſt argument up- 
on the words of this will, to ſay, that the word ** ref 

is ſupplied by ſynonimous expreſſions. For how is the eſtate 


given 7 It is given to the four filters and the niece during their 


lives, ſhare and ſhare alike, as tenants in common, „ and not as 
« joint-tenants.” Why then, during their lives, there is 2 
diviſion ;, each is to have a fifth for life, to enjoy in ſeveralty, 
Then follows, * the remainder to their ſons ſucceſſively” in tail 
What is the meaning of the expreſſon & their ſons ?” It is im- 
poſſible to conſtrue it otherwiſe than © reſpeively,” that is, te- 
mainder of the ſhare of the ſiſter dying, to her ſons ſucceſſively, 


remainder to her daughters, as coparceners; and then the re. 


verſion to the right heirs: that is, the reverſion of the ſhare of 
the ſeveral renants for life and their iſſue reſpectively. It is ab- 


ſurd to ſay, that the children of the other ſiſters ſhould take the 


ſhare of the deceaſed fiſter, as purchaſers in the life-time of their 
mother. Therefore, I am of opinion the judgment ſhould be 


affirmed. 
Mr. Juſtice Buller cited the cafe of Miller v. Moore, adjudged 


about the year 1740, which he ſaid was taken notice of by 


Afton Juſtice, in the caſe of Dae ex dim. Burden v. Burville as 


caſe that had ſettled the rule reſpecting croſs remainders by im» 
plication. 


Per Cur. Judgment affirmed, 
MLEIsH werſus TATE. 


HIS came .before the court upon a caſe reſerved at the 
laſt Lent aſſiſes, at King ſton, before Mr. Juſtice Blackfore, 
ſtating in ſubſtance as follows: In replevin, the plaintiff 
« declared againſt the defendant, for taking ſeveral of his goods 
cc and chattels, in certain places called the chalk-pit, &c.” The 
defendant" avowed the taking, becauſe the plaintiff and Samuel 
Meeke (his partner) enjoyed the ſaid chalk-pit from Midſummer 
1775, to Michaelmas 1775, at the rent of 15 J. for that quart!) 


and the ſaid chalk-pit and other the premiſes, from Michael. 


mas '1775, to Mithaelmas 1177, at the rent of 100/. fer 
annum, and becauſe the ſaid rents were in arrear, &c. The 


plaintiff traverſed that he and the ſaid Samuel 3 
15 | 


ned. 
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ſaid chalk- pit, and other premiſes under the de miſe in the avowry 
mentioned, and thereupon iſſue was joined. At the trial it 
appeared, that the plaintiff aud the ſaid Samuel Meete, at Mid- 
ſummer, 1775, got poſſeſſion of the chalk-pit in queition, under 
an agreement with Mr. Shrubb, attorney or agent tor the de- 
fendant, at the rate of 20 J. a- year: and at Michae/mas, 1775, 
dy agreement with William Horſenell, tenant to the defendant, 
they alſo came into poſſeſſion of the other three fields, upon 
certain terms, both which agreements were ſubject to the ap- 
probation, or otherwiſe, of the defendant and his wife, who 
were then abroad. Qn their return to England, after many tranſ- 
ations, it was agreed on the a6th of Nauember 1776, between 
the ſaid Samuel Meeke and David James, agent for the defendant, 
that a leaſe ſhould be drawn of the whole premiſes, for ten 
years from Michaelmas 1775, at 100 J. 2-year rent, with the 
uſual covenants; and that the ſaid plaintiff and Samuel Meeke 
ſhould pay 15 J. for the chalk- pit, from Midſummer to Michaelmas 
1775, and Meeke then paid 57 J. 10 f.: and a receipt or memo- 
undum was given by the ſaid David James, and ſigned by him 
and the ſaid Samuel Meele, in the words and figures following: 
Received 26th November 1776, of Samuel Meeke, Eſq; the 
« ſum of 57/. 104, in part and on account 6f 115. for ſo much 
rent agreed to be due from him and Mr. M. Leiſb, at Michaelmas 
'« laſt, for a chalk-pitAnd lands ſituate, c. No leaſe was ever 
executed, although a draught of the leaſe for nine years from 
Michaelmas, 1776, way made, and left with the ſaid Samuel. Meeke, 

by the defendant's agent. ＋A verdict was foubd for the plaintiff, 
with 15. damages, and 40 f. coſts, ſubject to the opinion of 
the court upon the following queſtions: — Firſt, Whether the ſum 
of 15 /. for the quarter ending at Michaelmas, 1775, is to be 
conſidered as a rent under the demiſe mentioned in the avowry ? 
Secondly, Whether the agreement for the ten years“ leaſe, under 
the circumſtances aforeſaid, was good under the ſtatute of 
inuds? 


Mr. Peckham for the defendant argued, that the 1 
in avowry are favoured by lay; and the ſame ſtrictneſs not ne- 
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ceſſary as in a declaration. To this purpoſe he cited Mac- 


donnel v. Weldan, Trin. 8 Ges. 1. B. R. 1722, and Richards v. 
Cornforth, 2 Salk. 580. in which latter caſe it was held, © that 
upon an avowry for mare rent than was due, if the avowant had 
© abated the ſurplus before judgment, it would have been good 
* pro tanto. The ſtat. 11 Geo. 2+ c. 19. has alſo, in aid of 


avowants, 
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avowants, chalked out the line they are to purſue, and the de- 
fendant has here followed it. The firſt queſtion is, Whether the 


x54. rent due at Micbaelmas, is to be conſidered as a rent under 


the demiſe? As to that, though the rent reſerved under the 
firſt agreement for the chalk-pit, was only 20/. per ann. yet 
both were ſubject to the approbation of the defendant ; and the 
part payment of the rent was under the ſecond, which the de- 
ſendant had approved of. The 2d queſtion is, Whether the 
agreement for a ten years' leaſe, is good under the ſtatute of 
frauds, not being reduced into writiag ? As to that, it has been 


frequently decided, that where the agreement is confeſſed, or part 


executed, it is good, though not reduced into writing. Croy ſton 
verſus Banes, Prec. in Cane. 208. Moore v. Hart, 1 Vern. 110. 
Butcher verſus Stapely, et al. Bid. 363. Lacon v. Martyn, 


3 th. 1. Here the agreement is both confeſſed, and in part exe- 


euted by each, by the payment and acceptance of rent in pan 
Therefore, he prayed judgment ſor the defendant. 

Mr. Nous, contra, forthe plaintiff contended, that notwithſtand. 
ing the ſtat. 11 Geo. 2. it is c. 19, ſtill neceſſary for the avowant, 
to ſpecify the particular demiſe under which he claims, and the 
rent reſerved. But moſt clearly, the eſſential requiſite to entitle 


| him to recover, namely, that the rent diſtrained for ſhould 


exiſt at the time of the demiſe, continues the ſame as before the 
ſtatute. It muſt grow out of the contract. But here, the cafe 


ſtates, that the plaintiff came into poſſeſſion of the-chalk-pi 
under a rent of 20/. per ann.: whereas, the demiſe ſtated in the 
avowry, is at the rate of 15 J. for one quarter; which is a totally 


- different contract. But ſuppoſing the plaintiff did agree to the 


rent reſerved in the ſecond agreement, it was upon condition of 
a ten years Ar which is not executed; therefore, the con- 
fideration fails, 2. There has been no part execution of the 
agreement for a th as contended on the other ſide ; for the 
receipt given by Jumes, does not ſpeak of the rent paid, as rent 
reſerved under the intended demife. Nor could there poſlibly 
be a part execution in any ſenſe of the phraſe ; becauſe the 
poſſeſſion was under a different agreement. Therefore he prayed 
judgment for the plaintiff. 

Lord MaxsriEL p. —It is very plain what the juſtice of the calc 
is2 It is that the leaſe ſhould be executed. The only material fact 
is, Whether the defendant is ready to execute it, and the plain 
tiff difſents. It is clear the plaintiff has held at a rent: It 4s 


as clear that he has agreed to let that rent be 15 /. from Mis 
ſummer 
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ſummer to Michaelmas. At the ſame time, there were other 1778. 
ſtipulations to be performed on the part of the defendant, and ——— 


therefore he ſays, he ought not to be bound by what he has %, 

agreed to, unleſs the defendant will perform his part. But the T ATE. 

anſwer given to that is, that the defendant is ready to perform 

the whole of it. The firſt agreement is out of the queſtion. 

The real juſtice of the caſe is, that the leaſe ſhould be executed. 

Therefore let it be added to the caſe, * party is backward 

to execute it. | 
. Adjornatur, 


An affidavit was accordingly made, ſtating that the defendant 
was, and is ready to execute the leaſe in queſtion, a draught of 
which was in the plaintiff's poſſeſſion; but that the plaintiff, 
without odjecting to the terms of i it, refuſed, and {till reſuſes, 
to accept it. t 

The court upon the 1ſt point, held this a demiſe at a rent 
certain, for that the ſubſequent agreement ſhould by relation 
operate to make it a reſervation of the rent from the beginning 

Judgment for the defendant 


HoRE ver/us WHITMORE, ' Saturday, 
fe May 16th, 


HIS came before the court upon a rule to ſhew cauſe, Ica mip 
why the verdict given for the plaintiff in this caſe ſhould 1 
on or 
not be vacated, and judgment entered for the defendant, as in before a par- 
caſe of a nonſuit. The declaration ſtated, that upon a policy ponds... 
of inſurance on the ſhip New Meſtmorelarid, at and from Jamaica — 
to Londen, warranted to ſail on or before the 26h of July 1776, ws hy X dy 
free from capture, and from all reſtraints and detainments of * an embargo, 
tings, princes, and people of what nation, condition, or qua- — 
lty ſoever, the ſaid ſhip was preparing and ready to ail, —4 lied 


and would have failed on the 25th of July, on her intended 
voyage, if ſhe had not been reſtrained by the order and com- 
mand of Sir Baſ Keith, the then governor of Jamaica, and 
detained bees the day. That ſhe afterwards lailed, and was 
captured, Se. 0 

Mr. Wallace, who ſhewed cauſe, objected, that the uſual clauſe 
againſt the detention of rulers and princes being inſerted in this, 
policy, the embargo by which the ſhip was prevented from ſail- 
g on the day mentioned in the warranty, came expreſsly within 


the LR. of it; and therefore excuſed the delay. 
Mr. 


| 
N 
| 
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1778. Mr. Dunning, contra, contended that the loſs of the ſhip 


could in no poſſible reſpect be connected with the embargo, 


2 nor That the warranty was poſitive and expreſs, that the ſhip 


verſus 


Wir- ſhould depart on or before the day appointed, and therefore, 


MORE, 


muſt be complied with: And of this opinion was the court, 
| Accordingly, the rule for the nonſuit was made abſolute. 


Stet | 5 a TT . * * a 2 7 B 
Me, 10d. PawsoN verſus WATSON. 
| Aarrany T TPON a rule to ſhew cauſe why a new trial ſhould not be 


inſcrted in a 


policy of in- granted in this caſe, Lord Mansfield reported as fol. 

—_— lows : This was an action upon a policy of inſurance. At 

Snag and the trial it appeared in evidence, that the rf underwriter had 

2 with, the following inſtrustiont ſhewn him: „ Three thouſand fire 
SS tt hundred pounds upon the ſhip Fulius Ceſar, for Halifax, to 

to the un- * touch at Plymouth, and any port in America: She mounts 

gent, &« 12 guns and 20 men.” Theſe inſtructions were not aſked fot 

3 or communicated to the defendant ; but the ſhip was only rei 

elt preſented generally to him, as a ſhip of force : And a thouſand 

—— a pounds had been done, before the defendant did any thing upon 

point, it her. The inſtructions were dated the 28th June 1776, and 

—— — the ſhip ſailed on the 23d Jh 1776; and was taken by an 

| American privateer. That at the time of her being taken, ſhe 

had on board 6 four pounders, 4 three pounders, 3 one poundets, 

6 half pounders, which are called ſwivels, and 27 men and 

boys in all, for her crew; but of them, 16 only were men, (no! 

20, as the inſtructions mentioned,) and the reſt, boys. But the 

witneſs ſaid, he conſidered her as being ſtronger with this force, 

than if ſhe had 12 carriage guns and 20 men: He alſo ſaid, 

(which is a material circumſtance,) that there were neither men 

nor guns on board, at the time of inſurance. That he himſelf 

inſured at the ſame premium, without regard or enquity into 

the force of the ſhip. Other underwriters alſo iaſured at the 

ſame premium, without any other repreſentation than that ſhe 

was a fbip of force. That to every four poundet there ſhould be 

ve men and a boy. That in merchant ſhips, boys always go 

under the denomination of men.—This was met by evidence on 

the part of the defendant, ſaying, that guns mean tarriage guns, 

not ſwivels, and men mean able men excluſive of boys. There 


were three cauſes of the ſame nature®, depending upon the ſame 
L 


® The names of the other two cauſes were Panoſen v. Snell, and Pawfen v. Cu. 
| exidences 


——_ aAMS an_ Ae. -. a. @ a an mw mm, oem aa 


= _ = __- -—- wa "» RV . 


— os 


4 © IX = xo 


EASTER TERM 18 Groxcz III. B. R. 726 


dana The defence in each was, that theſe inſtructions were 1778. 
to be conſidered as a warranty, the ſame as if they had been 5 
inſerted in the policy: though they were not proved to have been 5 
ſhewn to any but the firſt underwriter. In all the three caſes, Ten. 
the queſtion reſerved for the opinion of the court is, Whether : 

« the written inſtructions which were ſhewn to the firſt under- 

« writer, are to be conſidered as a warranty inſerted in the policy, 

« or as a repreſentation, which would only avoid the policy, if 

« fraudulent?” If the court ſhould be of opinion, that the in- 

| ſtructions amounted to a warranty, then a new trial is to be 

be granted in each, without coſts ; otherwiſe, the verdicts are to 
ol ſand. | 

M At the trial I was of opinion, that it would be of y 


5 HO ny © xX. 


ad dangerous conſequence to add a converſation that paſſed at the : 
We time, as part of the written agreement. It is a collateral re- 
1 preſentation : And if the parties had conſidered it as a warranty, 
= they would have had it inſerted in the policy. But ſecondly, if 
fo theſe inſtructions were to be conſidered in the light of a frau- 
*. dulent miſrepreſentation, they mult be both material and frau- 


dulent: And in that light, I held, that a miſreprefentation made 
to the firſt underwriter, ought to be conſidered as a miſrepre- 
ſentation made to every one of them, and ſo would infect the 
whole policy. Otherwiſe, it would be n contrivance to deceive 
many: For where a good man ſtands firſt, the reſt underwrite 
without aſking a queſtion; and if he is impoſed upon, the reſt 
of the underwriters are taken in by the ſame fraud. The caſe 
was left to the jury under that direction. 
Mr. Wallace, who ſhewed cauſe, inſiſted that the inſtructions 
in queſtion were no warranty, but a repreſentation. That the 
policy is the formal inſtrument containing the final agreement 
of the parties; and therefore no inſtructions, parol or zoritten, can 
be admitted to contradict it. 2. With reſpec to its being a 
fraudulent miſrepreſentation, the evidence proved, and the jury 
by their verdict found there was no fraud. On the contrary, the 
terms of the repreſentation were more than complied with : For 
by the evidence it clearly appears, that the force actually on 
board, exceeded the force ſpecified in the inſtructions. There- 
lore, he prayed the rule might be diſcharged. | 
Mr. Mansfield, Mr. Macdonald, and Mr. Davenport, contra, 
in ſupport of the rule, contended, that the inſtructions in queſ- 
tion, being contained in the ſame paper as that which named 
the ſhip and captain, were the þa/ir of the agreement between 
the 
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the parties; therefore, moſt clearly to be canfidered as 2 Wars 

ranty : Without it, there was no agreement at all. There way 
no ſhip, no ſubje& upon which the policy could attach. If not 
intended as the foundation and ground of the inſurance, why write 
down a ſpecific force? Why not ſtate only, that ſhe was a ſhip of 


force generally, unleſs that the real force ſhe was to carry might 


be correctly underſtood ? If there is a writing, whether. inſerted 


in the inſtrument or in any collateral paper, or whether a war. 
ranty technically ſo called or not, makes no difference. It i 


| equally the baſis of agreement between the parties z therefore in 


{trianeſs, it ought to be complied with. Suppoſe there had been 


u0 guns at all, could the plaintiff have recovered in that caſe? Yet 


evidence of that, would have been as much a contradiction to the 
policy, as this; for no mention is made of guns in the policy. Or 
ſuppoſe it had been written in the margin of the policy, could the 
policy have ſtood ? Clearly it could got. With reſpect to the 
neceſlity of the repreſentation being material, as well as fraudu- 
lent, whether material or not docs not depend upon the opi- 
nions of particular perſons upon the particular cafe in queſtion; 
but whether the ſubject itſelf is, in its nature material. II the 
ſhip had been deſcribed to be of a particular colour, clear 
that would have been no, engagement, becauſe in its nature in- 
material. But guns in- time of war are in their own nature ma- 
terial; and indeed of the very eſſence of a policy: For the 
premium is regulated accordingly. It is not enough to ay, 
that in the opinion of two or three perſons, the foree- aQtually 
on board was equal. The r is to be the judge of 
that. But that is not the point. ether ſhe was in a better 
or worſe ſtate, the underwriter has a right to ſay, the truth di 
the caſe is not according to what I bargained for, and therefore 
there is no contract between us. Upon theſe grounds they prayed 
the rule might be made abſolute. 

Lord MansF1ELD aſked, Whether there was any cafe that made 
a difference between a written and a parol repreſentation? Upon 
receiving no anſwer, his Lordſhip proceeded to give his opinion 
as follows: There is no diſtinction better known to thoſe 
who are at all converſant in- the law of inſurance, than that 
which exiſts, between a warranty or condition which makes part 
of a written policy, and a repreſentation of the ſtate of the caſe. 
Where it is a part of the written policy, it muſt be performed: A 
if there be a warranty of convoy, there it muſt be a convy* 
Nothing tantamount will do, or anſwer the purpoſe: It _ 
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be ſtrictly performed, as being part of the agreement; for there 1978. 


it might be ſaid, the party would not have inſured without con- 


Paw3zoN 


voy. But as, by the law of merchants, all dealings muſt be verſus 
fair and honeſt, fraud infects and vitiates every mercantile con- Warne 
tract. Therefore, if there is fraud in a repreſentation, it will 
avoid the policy, as a fraud, but not as a part of the agreement, - 
If, in a life policy, a man warrants another to be in good health, 
when he knows at the ſame time he is ill of a fever, that will 
not avoid the policy; becauſe by the warranty he takes the riſk 
upon himſelf. Burt if there is no warranty, and he ſays, * the 
« man is in good health,” when ia fact he knows him to be ill, 
it is fa//ſe. So it is, if he does not know whether he is well or 
ill; for it is equally falſe to undertake to ſay that which he 
knows nothing at all of; as to ſay that is true, which he knows 
is not true. But if he only ſays, “ he believes the man to be 
« in good health,” knowing nothing about it, nor haying any 
reaſon to believe the contrary; there, though the perſon is not 
in good health, it will not avoid the policy, becauſe the under- 
writer then takes the riſk upon himſelf. So that there cannot 
be a clearer diſtinction, than that which exiſts between a war- 
ranty which makes part of the written policy, and a collateral 
repreſentation, which, if falſe in a point of materiality, makes 
the policy void: but if not material, it can hardly ever be ſrau- 
dulent. So far from the uſage being to conſider inſtructions 
2s a part of the policy, parol inſtructions were never entered 
in a book, nor written inſtructions kept, till many years ago, 
upon the occaſion of ſeveral actidns brought by the inſured upon 
policies, where the brokers had repreſented many things they 
ought not to have repreſented, in conſequence of which the 
plaintiffs were caſt; 1 adviſed the inſured to bring an action 
apainſt the brokers, which they did, and recovered in ſeveral in- 
ſtances : and I have repeatedly, at Guiid- hall, cautioned and re- 
commended it to the brokers, to enter all repreſentatives made 
by them in a book. That advice has been followed in London 
But it appeared lately, at the trial of a cauſe, that, at Briſtol, to 
this hour, they make no entry in their books, nor keep any inſtruc- 
tons, | 

The queſtion then is, Whether in this policy, the party 
* inſuring has warranted that the ſhip ſhould poſitively and literally 
have twelve carriage guns and twenty men?” That is © Whether 
* the inſtructions given in evidence are a part of the polioy ?” 
Now, I will take it by degrees. The two firſt underwriters before 
the court, are Watſon and Snell. Says Watſon, t it is part of my 

Vox. II. Bb te agreement, 
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1778. © agreenient, that the ſhip ſhall fail with twelve guns and twenty 
w—— men; and it is ſo ſtipulated, that nothing under that number 
Paw 4 will do. Ten guns with ſwivels will not do.“ The anſwer to 
Waren. this is, © read your agreement; read your policy.“ There is no 


ſuch thing to be found there. It is replied, yes, but in fact there 
is, for the inſtructions upon which the policy was made, contain 
that expreſs ſtipulation. The anſwer to that is, there never were 
any inſtructions ſhewn to Mutſon, nor were any afked forby him. 
What colour then has he to ſay, that thoſe inſtructions are any 
part of his agreement. It is ſaid, he inſured upon the credit of 
the firſt underwriter. A repreſentation to the firſt underwriter, 
has nothing to do with that which is the agreement, or the terms 


of the policy. No man who underwrites a policy, ſubſcribes, 


by the act of underwriting, to terms which he knows nothing 
of. But he reads the agreement, and is governed by that. Mat- 


ters of intelligence, ſuch as that a ſhip is or is not miſſing, are 


things in which a man is guided by the name of a firſt under- 
writer, who is a good man, and which another will therefore 
give faith and credit to; but not to a collateral agreement, which 
he can know nothing of. The abſurdity is too glaring, it cannot 
be. By extenſion of an equitable relief in caſes of fraud, if a 
man is a knave with reſpect to the firſt underwriter, and makes 
a falſe repreſentation to him in a point that is material; as where 
having notice of a ſhip being loſt, he ſays ſhe was ſafe ; that ſhall 
affect the policy with regard to all the ſubſequent underwriters, 
who are preſumed to follow the firſt, How then do Manon and 
Snell anderwrite the ſhip in queſtion? Without knowing whe- 
ther ſhe had any force at all, That proves the riſk was equal to 
a ſhip of no force at all; and the premium was a vaſt one eight 
guineas.—So much therefore for thoſe two cafes. The third caſe 
is that of Euer, who ſaw the inſtructions, with the repreſenta- 
tion which they contained. Did the number of guns induce him 
to underwrite the policy? If it did, he would have ſaid * put 
te them into the policy; warrant that the ſhip ſhall depart with 
« twelve guns and twenty men.” Whereas, he does no ſuch 
thing, but takes the ſame premium which Varſen and Snell did, 
who had us notice of her having any force. What does that 
prove? That he is paid and receives a premium, as if it were 2 
ſhip of no force at all.—The repreſentation amounts to no more 
than this, © I tell you what the force will be, becauſe it is ſo 
« much the better for you.” There is no fraud in it, becauſe it is 
a repreſentation only of what, in the then ſtate of the ſhip, they 
thought would be the truth. And in real truth, the ſhip o_ 
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with a larger force : For ſhe had nine carriage guns, beſides fix 
ſwivels. The underwriters, therefore, had the advantage by the 
difference. There was no ſtipulation about what the weight of 
metal ſhould be. All the witneffes ſay, © ſhe had more force 
« than if ſhe had had twelve carriage guns, both in point of 
« ſtrength, of convenience, and for the purpoſe of reſiſtance.” 
The ſupercargo in particular ſays, « he inſured the ſame ſbip and 
« the ſame voyage, for the ſame premium, without ſaying a ſyllable 


« about the force.” Why then it was a matter proper for the 


jury to ſay, Whether the repreſentation was falſe ? or Whether it 
was in a fact an inſurance, as of a ſhip without force? They 
have determined, and I think very rightly, that it was an in- 
ſurance without force. Ewer makes an objection that the re- 
preſentation ought to be conſidered as inſerted in the policy ; but 
the anſwer to that is, he has determined whether it ſhould be 
inſerted in the policy or not, by not inſerting it himſelf. There 
is a great difference, whether it ſhall be conſidered as a fraud. 
But it would be very dangerous to permit all collateral repreſen. 
tations to be put into the policy. I am extremely glad to hear 
that a great many of the underwriters have paid. Mr. Thornton 
has paid, who was the firſt perſon that ſaw the inſtructions. 
Shall the reſt refuſe then? As to Watſon and Snell, they have no 
pretence to refuſe, for there is not a colour for the objectio 
made by them. As to Ewer, we are all ſatisfied with the de- 
termination of the jury againſt him. Therefore, the rule for a 
new trial muft be diſcharged. — N. B. On the Monday follow- 
ing, Mr. Davenport ſaid, he was deſired by the underwriters to 
aſk, Whether it was the opinion of the court, that to make writ- 
ten inſtructions valid and binding as a warranty, they muſt be 
inſerted in the policy ? Lord Mansfield anſwered, that moſt un- 
doubtedly that was the opinion of the court. —If a man war- 
rants that a ſhip ſhall depart with twelve guns, and it departs 
vith ten only, it is contrary to the condition of the policy. 


BrowNING verſus Morris. 
[JPON ſhewing cauſe why the verdict found in this caſe, for 


Monday, 
May 18th. 


Money paid 


the plaintiff, ſhould not be vacated, and a nonſuit entered by the - 
in its ſtead ; Lord Mansfield reported in ſubſtance as follows: — - og 


This was an action for money had and received. The plaintiff PA 


conſe- 


quence of having inſured the defendant's tickets, cannot be recovered back, But the premiums 


ol inſurance, the inſured, to the lottery-office- keeper, . 
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and defendant were both lottery-office-keepers ; and during the 


—- drawing of the lottery, entered into an agreement mutually to 
Domme inſure the number of a ticket with each other, upon condition, 


werſus 


-Moxnrs: that he whoſe number ſhould be drawn on the day next following 


the agreement, ſhould receive from the other an undrawn ticket, 
or the value of it at the market price. The defendant's number 
being drawn, he choſe the price of an undrawn ticket, which 
came to 14 J. 3 5s. and received that ſum from the plaintiff. The 
next day, each inſured another number 'upon the ſame terms, 
And ſo the contract was continued from day to day. It after- 
wards happened, that the plaintiff's number was drawn ; when 


the defendant, inſtead of complying with the terms of the agree- 


ment as the plaintiff had done, refuſed to give the plaintiff either 
an undrawn ticket or the. value of it. Neither of them had 
any tickets in their poſſeſſion, the conſequence of which is, tht 
the contract was illegal, and againſt the ſtatute. The queſtion 
is, Whether the plaintiff is entitled, in diſaffirmance of the con- 
tract, to recover back the ſum which he has paid upon this ille- 


gal tranſaction? 
This caſe was argued on Saturday, May 18th, in this term, 


Mr. Wallace, who ſhewed cauſe, argued, that the plaintiff in this 


caſe, was in the ſame ſituation as a 3 who has paid uſurious 
intereſt upon a corrupt and illegal contract, for which an action 
for money had and received will clearly lie. That the ſtat 
17 Geo. 3. c. 46. by which this ſpecies of contract is prohibited, 
impoſes the penalty only on the inſurer, which the defendant was 
in this caſe, and not on the in/ured ; and cited the caſe of Faque: 
verſus Golightly, Paſch. 16 Geo. 3. C. B. where, it was adjudged, 
that a perſon who had paid a lottery-office-keeper ſeveral ſums 
of money, as the premium for inſuring a number of 3 
entitled to recover them back“. 

Mr. Dunning, contra, for the defendant, contended, that, 
though the plaintiff could not have been compelled to pay the 
defendant the money in queſtion, the contract being declared 
void by the ſtatute, yet having once paid it, where in juſtice and 
good faith it was due, he could never have the aſſiſtance of au 
action for money had and received, which is an equitable action 


founded in conſcience, to recover it back. This point did not 


occur in Jaques v. Golightly, in the Common Pleas. The ſole 
ground of determination in that caſe was, that the plaintiff was 


not particeps criminis. But my odjection is, that the money being 


ide this caſe fince reported, in 2 Bl. 1,0% 3. | 
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conſcientiouſly. due in honour and bonefly, and paid to the de- 
fendant, cannot be recovered back; and fo it is expreſsly laid 
down in Moſes verſus Macfarlane, 2 Bur. 1,012, So, money 
fairly loſt at play, money paid for the price of ſmuggled goods, 
are not recoverable in an action for money had and received. 
The contract is executed; and potior eft conditio defendentis. 


792: 
1778. 


BOW NIRO 


verſus _ 


Mon 1186. 


Cur. adviſare vult. 
Lord Mansfield, on this day, delivered his opinion as follows: 


The rule is, in pari delifto, potior eſt conditio defendentis : And 
there are ſeveral other maxims of the ſame kind. Where the 


contract is executed, and the money paid in pari delicto, this 
rule, as Mr. Dunning contended, certainly holds: And the party 
who has paid it, cannot recover it back. For inſtance, in 
bribery, if a man pays a ſum of money by way of a bribe, he 
can never recover it in an action; becauſe both plaintiff and 
defendant are equally criminal. But, where contracts or tranſ- 
actions are prohibited by poſitive ſtatutes, for the ſake of pro- 
tecting one ſet of men from another ſet of men; the one, from 
their ſituation and condition, being liable to be oppreſſed or im- 


poſed upon by the other; here, the parties are not in pari delicts; 


and in furtherance of theſe ſtatutes, the perſon injured, after the 


tranſaction is finiſhed and completed, may bring his action 
and defeat the contract. For inſtance, by the ſtatute of uſury, 


taking more than 5 per cent. is declared illegal, and the contract 


void; but theſe ſtatutes were made, to protect needy and neceſ- 


ſitous perſons from the oppreſſion of u/urers and monied men, 


who are eager to take advantage of the diſtreſs of others ; whilſt 
they, on the other hand, from the preſſure of their diſtreſs, are 
ready to come into any terms, and, with their eyes open, not only 
break the law, but complete their ruin, Therefore, the party 
injured may bring an action for the exceſs of intereſt. Another 
inſtance that occurs to me is, the clauſe in the ſtat. 5 Geo. 2. 
6. 24. ſef. 17. to prevent bad practices upon bankropts, who 
have not obtained their certificate ; and who, for the ſake of 
obtaining it, will come into any terms, and cauſe their friends to 
come into any terms, which a hard creditor may chuſe to im- 
poſe. The ſtatute prohibits “ taking any money or ſecurity 
„ from the bankrupt himſelf, or any perſon on his behalf, 
« as the conſideration for ſigning his certificate.” Suppoſe a cre- 


ditor refuſes, unleſs the bankrupt conſents to give him a ſum . 


of money. The bankrupt gets the money from a friend 
or relation, and the creditor, in -conſequence, ſigns the cer- 
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1778. tifieate. The bankrupt renews his trade, and receives every ad- 
vantage he can derive from having obtained his certificate. He 
BRowFING may notwithſtanding bring his action and recover the money 
Nonne. back. And this, though he has acted contrary to a law made 
for his own benefit*. This brings the preſent caſe within the 
determination of Fagues v. Galightly, in C. B. For in that caſe 
the Chief Juſtice ſaid, . the ſtatute is made to proteQ the igno- 
cc rant and deluded multitude, who in hopes of gain and prizes, 
c“ and not converſant in calculations, are drawn in by the office- 
te keepers.” And it is very material, that the ſtatute itſelf, by 
the diſtinction it makes, has marked the criminal : For the penal- 
ties are all on one. ſide; upon the office-keeper. The man who 
makes the contract is liable to no penalty. So in uſury, there is 
no penalty upon the party who is impoſed upon. It is true, 
that in theſe caſes, the court will not aſſiſt the party who makes 
the illegal contract to recover any money he may win of the 
- office-keeper; but he ſhall have his action for all the money 
which the office-keeper has got from him. 
After Lord Mansfield had proceeded thus far, it occurred that 
the plaintiff was himſelf a lottery-office-keeper, and brought his 
action, not for money paid by him to the defendant for inſuring; 
but for money paid by him to the defendant in conſequence of 
his having inſured-the defendant's tickets, So that the plaiatif 
was not only in pari deliffo, but alſo ſtood in the light and un- 
der the deſcription of that ſpecies of inſure?, from whom the 
ſtatute meant to protect the unwary. | 
And the court were finally of this opinion (allowing the de- 
termination of the Common Pleas to be right) and accordingly 
| A nonſuit was entered, 


* Pide Smith v., Bromley, Deng. Rep. 670. 2. 


— —ññ. ᷑ — 
Same day. | JesTONS verſus Brooke. 
denden of TIIIS was an action for © money had and received e. And, 
_— upon a rule to ſhew cauſe why the verdict obtained for the 


which he plaintiff ſhould not be ſet aſide and a nonſuit entered in its ſtead, 

2 — Lord Mangfeld reported as follows: — The plaintiff and de- 
er 8 

now of Ffendant were both brokers: The defendant wanted to purchaſe 
- 


able on demand, ſtipulates to have ba!f of the profits upon a re-ſale of certain goods intended to 


be purchaſed by the borrower with the money; rao bcurs after the purchaſe, A. demands payment 

of the note; and the ſame night puts a perſon into poſſeſſion jointly for himſelf and the borrower. 

— The neat profits upon a re- ſale were 51.—— The targain is wnconſcienable z and therefore, A. 

mall not recover his ſhare of the profits in an acr ion for money bad and recti ved. * 
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« parcel of goods, which had been diſtrained for rent: but had 


no money. He applied therefore to the plaintiff; who, on the — 


12th of November 1777, lent him 457. upon his note of hand, 
payable on demand. At the fame time it was agreed, that the 
plaintiff ſhould have half of the neat profits, which ſhould be 


made of the goods upon the re- ſale of them, over and above the 


note of hand. Two hours after the ſale, payment of the note of 
hand was demanded by the plaintiff, in 
fendant to fell the whole of the goods to him; and, as ay in- 
ducement, the plaintiff offered him 3/. profit, which the defend- 
ant refuſed ; and ſold the goods afterwards for 5 J. profit. The 
plaintiff paid the 457. to the landlord by the direction of the 
defendant, and put a man into poſſeſſion on the night of the 
fale. The note was repaid on the 21ſt of the ſame month. 
This action was brought for 21. 105. the half of the neat pro- 
fits for which the goods were re-ſold, —Fawards the end of 
the cauſe, it ſtruck me, that this contract was uſurious on 
the part of the plaintiff; becauſe he was to have half of the 
profits, and was to run no riſk, The jury found a verdict for 
the plaintiff, ſubject to the opinion of the court, upon the queſ- 
tion, Whether this contract was uſurious, or not? If the court 
ſhould be of opinion, that it was, then the verdict was to be ſet 
aſide, and a nonſuit entered in its ſtead. 

Mr. Mallace, in ſupport of the verdict, argued, that this was 
not an uſurious contract. 1. Becauſe there was no certaivty 
upon the original agreement of any intereſt beyond 5 per cent. 
but the whole refted in contingency, upon what would be the 
neat profits arifing from the re-/ale of the goods and if there 
had been 10 profit at all, the plaintiff would have had no interef. 
whatever. It is true a mere colourable contingency will not aid 
a contract, where by the very terms of the agreement uſurious 
intereſt s reſerved ; but in the preſent caſe, it could not be 
known what the profits of the ſale would be; it depended upon 
the defendant's meeting with a good purchaſor; and upon the 
money being collected in. It might happen, that the goods 
ſhould ſell at a Joſs. The contingency therefore was real, not 
colourable only: Conſequently, not within the ſtatute. 2. To 
make a contract uſurious, illegal intereſt muſt be reſerved by 
the very terms of the contract: Whereas in this caſe the note 
of hand given by the defendant bore no intereſt at all. There- 
fore he prayed the rule might be diſcharged. 
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Mr. Howorth, contra, in ſupport of the rule, inſiſted, that 


— the tranſaftion was clearly uſurious. All that is eſſential to 


_*JesToRNs 
werſus 


make a contract uſurious is, that it ſhould be for a /oan, with 


Brooxz. n reſervation of more than g per cent. intereſt, for farbearance 


of the principal.” Here the principal was ſecured by a note of 
hand, payable on demand: Conſequently, the plaintiff run no 
riſk, In addition to this the plaintiff at the ſame time ſtipu- 
lates for half of the neat profits upon a re-ſale of the goods 3 


which, it appears, far exceeded the rate of legal intereſt. It 


48 material too in this caſe, that the plaintiff who had viewed 
the goods muſt, from his occupation, neceſſarily have known 
what they were fairly worth. If the contract is a loan, and the 
intention is to get more than legal intereſt, no ſhift or con- 
trivance can take it out of the ſtatute. A contract is not leſs 
uſurious, becauſe no intereſt is reſerved upon the ſum advanced; 
if ſomething alſo, as a horſe, &c. the value of which exceeds 
the legal rate of intereſt, is ſubſtituted in its ſtead, Therefore 
he prayed a nonſuit might be entered. 

Lord MansFIELD.—This is an action for money had * . 
and therefore it is analogous to a bill in equity, The ground 
of the action is, to recover half of the neat profits ariſing by the 
re- ſale of certain goods purchaſed by the defendant as ſtated in 
the report. The general queſtion is, (Whether the plaintiff 
te ought to recover in an action for money had and received? That 
is, * Whether it is againſt conſcience that the defendant_ſhould 
& retain the whole profits of the goods in queſtion to himſelf?” 
There are two grounds, either of which is an anſwer to the 
action. 1. If the contract be uſurious within the ſtatute; 
Or, 2. though not uſury within the ſtatute, if it be an uncon- 
ſcionable bargain. You all remember where the court held a 
caſe not within the ſtatute of uſury. I mean the caſe of the 
wire-drawers*. The ground of the action there was, that the 
plaintiffs, who were gold refiners, had advanced gold wire to 


others in the ſame trade, upon the terms of paying ſuch a price, 


if the money was paid within three months; and if nat, then to 
pay at the rate of an halfþpenny an ounce per month, over and above 
the price. agreed for; which in fact, upon calculation, amount- 
ed to above 5 per cent. This, at the trial, was proved to be the 
cenſtant uſage of the trade. An objection was made on the part 
of the defendant: that it was uſurious. A verdict was ſound 
for the plaintiff, and a queſtion reſerved for the opinion of the 


Flop er v. Edwards, ſupra, 112. 
N court, 
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tourt, Whether this contract was uſury? And under all the 
circumſtances, eſpecially the conſtant uſage, the court were of 
opinion it did not amount to uſury within the ſtatute, Some 
time after, an action was brought for money had and received, 
upon a ſimilar contract, “ to recover the ſurplus of the half- 
penny an ounce*,” The defendant paid into court the principal 
and intereſt at 5 per cent. from the time of the bargain, and of. 
ſered to pay colts down to the action brought: And the ſingle 
queſtion was, * Whether the exce/5 of intereſt ſhould be paid ?” 
It appeared manifeſtly at the trial, that this exceſs was only to 
be taken in caſe of delay of payment at the end of three months, 
and for no other reaſon whatſoever; and the vendee was at liber- 
ty to have paid the principal at the expiration of that time. 
I ruled at Guildhall that the tranſaction ought to be conſi- 
dered as not uſury within the ſtatute. But the law of the land 
having declared that 5 per cent. was ſufficient for delay of pay- 
ment, I was of opinion that the demand of the ſurplus was an 
exarbitant demand, and therefore ought not to be recovered in an 
oftion for money had and received. The jury accordingly found 
a verdit for the defendant, and that opinion was acquieſced 
in without any new trial being moved for, —But to conſider 
this caſe firſt in the light of an uſurious contract. There is 
no contrivance whatever by which a man can cover uſury, Here 
are two brokers. One, who is the defendant, wants to buy goods 
that were upon ſale; and the other agrees to lend him money 
for that purpoſe ; but he is to lend it upon the terms of being 
paid both principal and intereſt from the time the loan com- 
menced. It is true no rate of intereſt is reſerved in the note: 
But it is made payable on demand: From the moment of demand 
therefore, it would carry intereſt ; and the plaintiff had it in his 


power to make demand, the very inſtant the bill was delivered. e- 


fdes this, he does not even truſt the defendant with the poſſeſſion 
of the money in his own hands. But when the goods are bought, 
ad not before, he pays the money to the landlord for the defend- 
ant, Within two hours after he demands the money, and then 
the note begins to carry intereſt. He was not bound by the agree- 
ment to give credit for a moment. So that there was no ſort of 
nk whatſoever ; and in fact, as ſoon as the money was paid, a 
man was put into poſſeſſion for himſelf, as well as for the defend- 
ant, The note therefore, was payable with intereſt from the 
lime of demanding payment, and he has poſſeſſion of the goods : 


The name of it was Plumb v. Carter, See a ſhort note of it ſupra, 116. 
2 That 
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1778. That was manifeſtly with a view to ſecure to himſelf the ſurplus Ml : 
w— dyantage which he had ſtipulated for, upon a re- ſale. Both 
T Parties from their ſituation knew there would neceſſarily be a ff 
Been. profit. It ſeems to me therefore, that the intention of the 
contract was to get more than principal and legal intereſt upon 
the note, which is uſury within the meaning of the ſtatute, 
But ſuppoſe it were not ſtrictly uſurious, ſhall a man in an 
action for money bad and received, which is an equitable action, 
and founded in conſcience, recover ſuch an unmeaſurable and 
exorbitant demand as this is? Moſt clearly he ſhall not. There. 
fore, upon either ground, the verdict muſt be ſet aſide, and the 
nonſuit entered.“ | F 
WiLLEs, Juſtiee.—I am of the ſame opinion. 
A8&HHURST, Juſtice.—I think that upon the original contract, 
it muſt be underſtood the plaintiff was to have no intereſt, and 
chere ſore the contract itſelf was not uſurious. But having 
broken the faith of that agreement, by making an immediate de. 
mand of payment, and thereby entitling himſelf to intereſt, I an 
of opinion he has precluded himſelf from demanding a ſhare d 
the profits of the ale likewiſe ; for it is againſt conſcience that 
he ſhould have both. | 
Bol Lx R, Juſtice—Whether this be uſurious or not, it is clearly 
great oppreſſion. Lending money is giving credit. And here 
the conſideration was, that the plaintiff ſhould have half the 
profits of the ſale. But inftead of giving credit, he demands the 
money immediately. The conſideration therefore is at an end, 
| Per Cur. Let a nonſuit be entered. 


Tueſday, L  PriParD werſus MANSFIELD. : er 


One by will THIS was a caſe out of Chancery, for the opinion of this 49- 
nennen, - Court, ſtating in ſubſtance as fallowsz „ That Gf er: 
his tene bro- PLipard being ſeiſed in fee of a fourth part of an eſtate in Surrey, 


thers - P. made his will bearing date the ch of June, 1738; and thereby 


and J. P. | f 
and hr diſpoſed of the ſame as follows: As for and touching the dil di 
3 — of poſition of all ſuch temporal eflates as it has pleaſed GOD to bon 
ebcir becicr, “ beſtow upon me, I give and diſpoſe thereof as followeth. ¶ furvi 
common, and ce Furſt, I give, deviſe, and bequeath all thoſe my lands, tenc wher 
2272 4 © ments and hereditaments, ſituate and being at Merton Abbey © dat 
3 ri e wy then 23 the reſt and reſidue of his goods 9 = ol ane 
real as . id: : | 

—— between brothers and ſiſter, ſhare and ſhare court 


« in 
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« in the county of Surrey, unto my loving brothers, William 
« Phipard and John Phipard, and ſiſter Z/izabeth Cleaver, and 


« the heirs of their bodies lawfully begatten and to be begotten, dn 
« as tenants in common, and not as joint tenants z and for Mana- 


« want of ſuch iſſue, to my own right heirs for ever, All 
« the reſt and reſidue of my goods and chattels whatever, as well 
« real as perſonal, I give and bequeath unto my ſaid brothers and 
« ſiſter, equally to be divided between them, ſhare and ſhare alike.” 
Gerge Phipard died ſoon after making his will, leaving his 
brothers and ſiſter ſurviving, of whom Milliam was his heir at law. 
Elizabeth Cleaves died, March 3 1ſt, 176y, leaving the defendant 
her only daughter, who married Richard Mansfield. John Phi- 
jard died the 1oth of April 1774, without iſſue, not having ſuffer- 
ed a recovery of the part he took as tenant in tail under the will of 
Garge Phipard ; but having made his will, and given all his real 
and perſonal eſtate, to the defendant and the plaintiff's children, 
qually ; The queſtion was, Whether the plaintiff was entitled 
to any and what ſhare under the will of George Phipard deceaſed ? 
That is, Whether there were cre/s-remaingers created by the 
vill, or whether William was entitled to the whole, as heir at 
bw, under the reverſion in fee? 


Mr, Wilſon, for the plaintiff, after ſtating the caſe, ſaid, the 
rule of law was ſo fully ſettled againſt preſuming croſs-remain- 
ders in a will, where more than tuo take as tenants in common, 
that the Gngle queſtion for the confideration of the court was, 
Whether there were any circumſtances apparent upon the 
face of. the will, from whence it could be fairly collected, 
that the intention of the teſtator was to create croſs-· remainders 
in this caſe ? And as to that, he ſaid, he was unable to find out 
my circumſtances in it, ſimilar to thoſe, in which croſs-re- 
mainders had in other caſes been implied. In Dyer 303. J. pl. 
19. the teſtator deviſed t. parts of his eſtate to his four youn- 
ger ſons in tail, and * if they all die without iſſue male, then 
* the ſaid 200 parts to revert to the teſtator's own right heirs.” 
la that caſe, the court held, that the word “ all,“ « if they af 
die without iſſue, ſhewed his intention was, that no part 
ſhould revert, ſo long as there ſhould be any iſſue male of the 
ſurviving deviſee. So in Holmes verſus Meynell, Raym. 452. 
where the deviſe was of © all the teſtator's lands to his two 
daughters and their heirs, equally to be divided between them; 
* and if they die, then all the ſaid lands were to go over ;” the 
wurt ſaid, © ir was plain that by, a/ the ſaid lands,” the teſ- 


tator 


798 


1778. 


2 2 — —— 
— — 8 2 


FIELD? 


4 4 
' 
} | 
* 
& © * 
. 
1 * 
. 3 
1 * 
* 
+ * " "1 
i 
A 9 
1 
5 
” 
„ 
4 
A 
Fm 
0 
"4 
, 
N 
1 


1% 
iQ 

ht 

by 

1 
k 


3 - es Yo, 7 4 
— — N — — . 
* o | 

— 

B - . , 


1 - 
a, wy Oo oe 


— — 4 


„ * 
_ * — — — 8 - by [7 =. 
TS 5 __ += 
* — p _— . — . - — — — «a 
Jun wy .. 
- — ® = _ 
2 < * 
* _ --c * 


|. 
> 
F : 


799 EAS TER TERM 18. Groncz III. B. R. 

. 1778; “tator meant the whole to go over at the ſame time, and not x 
| — ©&- moiety at different times.” But here the word © all” is not re. 
E peated in the deviſe over; nor is it ſaid if al die without iſſue;“ 
Maus- but the eſtate is given to the deviſees, as i#nants in common, and not 
e joint-tenants ; which words, as ectually diſjoin the title, as if 
- the teſtator had uſed the word © r pectivel,“ which clearly 
| would have prevented croſs-remainders ; and ſo it was expreſsly 
held, in Cumber v. Hill. 2 Barnard. 367, 443. 2 Str. 96g. 8. C. 

Brown verſus Williams, 2. Str. 996. and by Lord Hardwicke in 

Davenport verſus Oldis, 1 Ailint 579. In this laſt caſe, Lord 

Hardiwicke alſo ſaid, “ there could be no caſe cited where croſ. 

t remainders had been adjudged to ariſe merely upon the words 

46 for want of ſuch iſſue.” So that thoſe words are of no ayail 

in this caſe (Lord Mansfield. When the word ** reſpeFively” is 

uſed, the words. want of ifſue* do not operate at all). In Mr. 

riot v. Townley, 1 Vez. 102. croſs-remainders were created by 

the words ** joint-tenants, and no ſtreſs laid upon the words 

« for want of ſuch iſſue.” If ſuch words alone are to create croſs 

remainders, the old rule laid down in Gilbert v. Witty, 2 Cr. 

655. and every other cafe, that they cannot be raiſed without 

expreſs words between more than tuo, will be inverted z and they 

will be implied in all caſes, where they are not expreſsly neg. 
tived. 
Lord MansFIELD,—My note of the caſe of Davenport v. Oldi 
is this: “ The court held this not to be a croſs-remiinder, be- 
« cauſe the words * ſeveral and reſpectiveꝰ effectually disjoin the 
« title; and that the preſumption was as ſtrong in favour of the 

6c wife, as in fayour of all the reſt,” 

Asus Juſtice. —Amonglt the different caſes of croſs-re- 
mainders in the books, is there any, where one of the deviſes 
was likewiſe the heir at law of the teſtator ? laic 
py _ Serjeant Groſe contra, for the defendant, ſaid, he had no dif- v. 
, | ficulty to admit the general rule contended for, that the legal WW ha 
preſumption is againſt raiſing croſs-remainders between more than gen 
ro; if taken with the reſtriction annexed in the caſe of Per; WM felt 
v. White s (adjudged on Friday laſt) that ſuch preſumption may Wl ſom 
be rebutted by manifeſt circumſtances apparent on the face of i ene 
the will. For here, the clear intention of the teſtator was evi; laſt. 
dently againſt ſuch preſumption. He had two brothers and 3 teſt: 
ſiſter, all equally near to him in point of relationſhip, and 
the deviſe is, „of all his lands,” as in Helmes v. Meyneil, to 
? them: and the þeirs of their bodies, as tenants in common, and not Jeb. 


Supra, 777. | 
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as joint-tenants (not a ſeparate deviſe to each, as in Gilbert v. Wit- 
ty, 2 Cro. 655.); and * for want of ſuch iſſue,” generally, ( ſcil. 
the iſſue named,) not the iſſue of their reſpectiue bodies,” as in 
Cumber v. Hill, Brown v. Williams, and Davenpast verſus Oldis, 
he gives the reverſion to his own right heirs ; not to his brother, 
who was then his heir at law. Nothing therefore can be ſo 
plain and evident, as that he looked forward to a diſtant period 
when all ſhould be dead without iſſue, and that then ſuch per- 
ſon as ſhould be his right heir ſhould take. He cited Wright 
v. Holford, Eaft. 14 Geo. 3. B. R. * and Doe ex dim. Burden v. 
Burville, Eaft. 13 Geo. 3. B. R. in which laſt mentioned caſe, 
croſs- remainders were implied between more than two. And 
concluded with praying, that the court would certify in favour 


« 
. 


Lord MansFiELD. —The reaſon given in the old caſes again 
nailing croſs-remainders, to prevent the ſplitting of freeholds, 
had not-very great weight at the time it was given, and certainly 
has not now. To be ſure, where they are to be raiſed between 
two and no more, the favourable preſumption is in ſupport of 
croſs-remainders : Where between more than tuo, the preſump- 
tion is againſt them; but the intention of the teſtator may defeat 
the preſumption in either caſe.—In Davenport verſus Oldis, where 
the queſtion was, whether croſs-remainders ſhould be raiſed 
between two only, Lord Hardwick:, by way of general obſerva- 
tion, lays it down, * that the words, in default of ſuch ifſue,” 
* ſhall not merely in themſelves create croſs-remainders.” But 


808 
1778. 


— — 


Purirans® 


Fr 
Mants- 
n. 


Supra, 31. 


ſince that time, in the caſe of Mrigbt v. Holford , the court went + Supra, 
expreſsly on the diſtinction of there being no words, ſuch as 3** 


* reſpeFively,” to ſever the titles; but that the limitation over 
deing © in default of al the iſſues,” the rule of conſtruction 
laid down as between u, ſhould obtain. The cafe of Wright 
v. Holford therefore, upon full confederation ſays, that theſe words 
ſhall lay ſuch a foundation as to create croſs-remainders ; and in 
general, I believe, in deviſes of this kind, the intention of the 
teſtator is in favour of croſs-remainders. But there muſt be 
lomething, ſome circumſtances manifeſting ſuch intention, to 
encounter the rule of law laid down in Pery v. White, on Friday 
laſt. In the preſent caſe ſee what the circumſtances are. The 
teſtator had two brothers and a ſiſter : If he meant his eſtate 
ſhould have gone to his heir at law there was no occaſion to 
make a will. Therefore it is clear he did not mean his brother 


Joha ſhould take it as heir, or that William ſhould do ſo; but he 


weaut that his ſiſter ſhould be equally an object of his bounty. 
It 
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It is as clear that he meant, no divifion ſhould take place to 


e rt an inequality between them, till a failure of the heirs of 


* all their bodies. He therefore begins with the diſpoſition thus; 


M a ns- 
F1&LD» 


& As to all my temporal eſtate, I give my lands to my two 
& brothers and my ſiſter, and to the heirs of their bodies law. 
« fully begotten. *? Theſe are the words of an ignorant man, and 
the will is inaccurately drawn ; for there cannot be a limitation 
to two brothers and a faſter, and to the heirs of their three bo- 
dies. The court therefore muſt mould them as near to the in- 


tent of the teſtator as they can. The lands, he ſays, are equal 


ly to be enjoyed by his brothers and his ſiſter, and the heirs of 
their bodies. He goes on to diſpoſe of the reſt of his worldly 


eſtate with the ſame intention: For he gives all his goods and 


chattels, both real and perſonal, equally to his two brothers and 


his ſiſter, ſhare and ſhare alike. It was impoſſible to have ex- 


preſſed his intention, that his fiſter ſhould take equally with his 
brothers, more plainly. He meant his eſtate ſhould continue 
fettered with an entail, as long as the exiſtence of the perſons 
then in being, and their iſſue : And that his heir at law ſhould take 


nothing till after that entail was determined, Whereas, if the 


conſtruction were to be, that the heir at law ſhould take upon the 
failure of iſſue of any one, the elder or the younger brother, as the 
caſe might happen, would then take a fee in the ſhare of the de- 


| ceaſed brother or ſiſter, and ſo create an inequality which the 


teſtator never intended to make. For it is limited to them and 
the heirs of their bodies, and for © want of ſuch iſſue,” © Want 
« of iſſue, there plainly means, iſſue of all of them: How cat 

it then be executed but by raiſing croſs-remainders. It ſeems tv 
me as ſtrong a caſe as that of Wright v. Holford. 

WILL xs Juſtice, —I believe there are few caſes which come 
before the court, where croſs-remainders are not meant by the 
teſtator. The reaſon given in the old cafes for not allowing the 
implication of croſs-remainders, between more than two, is to 
prevent the ſplitting of tenures. The doctrine of feuds had a 
very good foundation, but when feud ceaſed, the occaſion which 


gave riſe to the rules which they eſtabliſhed, introduced a great 


deal of nonſenſical reaſoning; and I wonder how it could have ob- 
tained in Heftminfler-Hall, in theſe caſes ; as croſs- remainders 
were allowed ſo long ago as the caſe in Dyer 303. In later times 
the courts of law have faid, that where the intention of the teſta- 
tor ĩs plain, croſs-remainders ſhall be implied. The queſtion here 


« Whether there are ſufficient words to create croſs remain- 
| « ders?” 
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« ders ?”—In the caſe which came before us on Friday laſt , I 
examined the will very accurately, to ſee whether there were any 
words in it, which could ſhew that the intention of the teſtator 
was to Create crolc-remainders. But there were neither the 
words, © heirs of their bodies, nor © want of iſſue.” In the 
preſent caſe, in the firſt place, the objects of the teſtator's bounty 
were all equally related to him, and it appears to be his inten- 
tion that they ſhould be equally benefited, both by his real and 
perſonal eſtate : for there are no words which ſhew a preference 
to any one in particular. It is argued, that the deviſe to the heir 
it law makes a preference; but our opinion is, that it is only 
ſuperfluous. I do not reſt much upon whether the word 4 
which is relied on in ſome of the caſes quoted, was annexed to 
the deviſe or the remainder. In Davenport v. Oldis there was the 
word, © reſpeCtively,” therefore there was no occaſion for 
Lord Hardiwicke to have ſaid any thing as to the words © for want 


of ſuch iſſue.” That point was not properly before him. In 


Wright v. Holford, the court thought themſelves bound by the 
words, „ in default of ſuch iſſue,” and certified accordingly- 
Theſe words are uſed here : the caſes then are the ſame, with 
this difference only, that here, the croſs-remainder is to be 
raiſed between three, inſtead of being raiſed between uo. 
Wherever I can diſtinguiſh between the caſe of 72vo and three, 
Iwill: but I ſee no ground in this caſe. 

AsHHvRsT Juſtice. —The leaning of courts of juſtice ought 
always to be in favour of croſs-remainders, becauſe that con- 
ſtruction is moſt conſonant and agreeable to the intention of 
teſtators in general. I think the preſent is a caſe in which 
there are circumſtances, that ſtand clear of all the circumſtances 
which have occurred in former caſes, where the ſamequeſtion has 
deen litigated. For the limitation here, is the ſame as if the 
teſtator had ſaid in expreſs words, With regard to all perſons 
mentioned in my will, I confider them equally as objects of my 
bounty: But looking afterwards to the event of their ifſue 
{ failing, in that caſe, I give my eſtate to my right heirs.” His 
intention therefore was, to continue the eſtate fettered with 
n entail, till they and their iſſue were extindt; and con- 
lequently a contrary conſtruction would be ſubverſive of that in- 
tention. | 

Bol LER Juſtice. This caſe is perfectly conſiſtent with the re- 
ſolution of the court on Friday laſt; for there no intention ap- 
peared, That being ſo, the general rule laid down muſt govern ; 


* Peryy, White, ſupra, 777. This 
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1778. 
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1778. This caſe ſtands equally clear of that rule. We have been 
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ver ſus 
Mans- 
FIELD. 


Same day. 
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preſſed with the caſe of Davenport v. Oldir. The words there, 
were applied to what went before in the will; for it was a caſe 
of intention only, which Lord Hardwicke collected from the other 
words, and he refers, © want of iſſue,” to the word * reſpeFivel.” 


There is another caſe, Marriot v. Totunley, 1 Vez. 102. where 


Lord Hardwicke ſays, the words * for want of ſuch ifſue” muſt 
mean want of the iſſue of all: That therefore is an additional 
authority to the caſe of Wright v. Holford ; and as there are no 


-words to ſever this eſtate, I am of opinion, there thould be eroſs- 


remainders. 

Afterwards, on May 21ſt, in this term, the court certiſied in 
the following words.—** Having heard counſel on both ſides, 
ic we are of opinion, that on the death of 7% Phipard, deceaſed, 
&« William Phipard was entitled to one moiety of the ſhare of the 
« eſtate which the ſaid John Phipard took, under the will of 
George Phipard, deceaſed, and no more.“ 


Fl 


— 


Goop RIH ex dim. WALTER werſus Davis, 


PP ejectment, the following caſe was reſerved for the opinion 
of this court. The plaintiff declared on a demiſe from Pli- 
lip Walter, dated the 3oth of September 1776, to hold from 
the 29th of September, then laſt, for ten years. At the trial of 
the cauſe, before Mr. Serjeant Sayer, at the laſt lent aſſizes, at 
Maidſtone, for the county of Kent, it appeared, that the leſſor 
of the plaintiff, by indenture of the 26th of July 1762, demiſed 
the premiſes to the defendant for forty-one years, if he the ſaid 
Malter, the leſſor, ſhould ſo long continue rector of the pariſh of 
Crapford. Among other things contained in the ſaid indenture, 


there was a covenant that the defendant ſhould net under- let, aſ- 


ſign or transfer the premiſes, or any part thereof, without the 
conſent of the ſaid Jer in writing, under his hand and ſeal firlt 
had and obtained; with a power of re-entry to the ſaid Walter, 
in caſe the . ſhould not obſerve the covenants in 
the ſaid leaſe.— It further appeared, by receipts produced and pa- 
Tol evidence that the defendants had under-let various parts of 
the premiſes in queſtion, to ſeveral tenants for ſome years; 


but that the plaintiff's leſſor knew of ſuch under-lettings, all 


which were previous to Michaelmas 177 5. The laſt receipt for 


"rent paid by the n was dated March 25th, 1777, „ fot 
| 2 rent 


* . q Wh 


* 
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«i rent due to the plaintiſf's leſſor at Michaelmas preceding. ” The 
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under-letting to Mrs. Ware, an under- tenant to the ſaid defend 


ant, was be fore Michaelmas 1775, and continued at the time of 
the ejectment brought: A verdict was found for the plaintiff, 
ſubjeft to the opinion of the court on the following queſtions : 
Whether a forfeiture was incurred by the under-lezting ? And 
if it were, Whether the ſame were waved by, or under the 
circumſtances aforeſaid ? 

Mr. Morgan ſor the leſſor of the Plaintiff argued, that the 
under-letting in the caſe ſtated, being an immediate forfeiture 


ol the leaſe, the ſubſequent poſſeſſion could only be, as tenant 


by ſufferance. If ſo, the receipt of rent from the defendant, 
after that time, could not alone amounts to a waver of 
the forfeiture, any more than a ſubſequent receipt of rent is 
of itſelf a waver of a notice given to quit ®. But clearly, to 
make it a waver in this caſe, there ought to have been an 
acquittance under hand and feal ; the terms of the covenant be- 
ing expreſsly, that the defendant ſhould not wndey-let without 
« licence under hand aid ſcal. Therefore Ks prayed judgment 
for the plaintiff, 

Mr. Thornton contra, for the defendant, contended, that the 

|:afe, in this caſe, being voidab/e only, and not wid, the accep- 
tance of rent, after notice of the condition broken, was clearly a wa- 
ver of the forfeiture. It is true, the leflor muſt have notice of 
the condition broken; and the day of payment muſt have paſt; but 
whete theſe circumſtances concur, it is immaterial whether the 
forfeiture is for non-payment of rent, or for any other breach. 
The great point is, whether the leaſe be voidable only, or abſo- 
lutely void. In the f caſe, acceptance of rent will effectually 
ture the forfeiture ; in the latter, it will not. And fo are all the 
caſes in the bpoks. Lit. Se. 34t. and Coke's Commentary 
upon it, 211. 5. are in point. The latter ſays, * if the leſſor 
accept rent due at a day after, he ſhall not enter ſor the condition 
broken, becauſe he thereby affirmeth the /ea/+ to have continy- 
« ace.” And again, page 215. a. © where the eſtate is ip/o fas 
« wid by the condition or limitation, n acceptance of rent after 


can make it have a continuance—Otherwiſe it is, of an eſtate 


«or leaſe voidable by entry.” The ſame point is alſo expreſsly 
hit down in Pennant's caſe, 3 Co. 63. b. Upon theſe authorities 
thereſore, he prayed judgment for the defendant, 


Nui ſupre, 143 · Doe ex dim, Cheny v. Batten, Hi. 25 a 
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b A Lord MansF1ELD. —This caſe is ey clear: : To con- 
,——— ſtrue this acceptance of rent due þ nce the condition broken, a waver 
_— of the forfeiture, is to conſtrue it according to the intention of 
By. fo the parties. Upon the breach of the condition, the landlord had 
take advantage of it ; but accepts rent ſubſequently accrued. 
That ſhews he meant the leaſe ſhould continue. Caſes of for- 
feiture are not favoured in law; and where the forfeiture is once 
waved, the court will not aſſiſt it. The conſequence is, that 


there muſt be judgment for the plaintiff. io 


#, 


Thurſd, f 
Fc « | STEVENSON et al. werſus Moxriuzn 


If exorbi- PON ſhewing cauſe why the nonſuit directed in this 
OY cafe ſhould not be ſet afide, and a new trial granted, the 
a ya 
ma» ow cafe appeared to be as follows: It was an ation for money had and 
E 


cer from the received, brought by the plaintiffs, as owners of a boat employed 
nec ofa in carrying chalk and lime, from one part of the coaſt of Suſſex 
his — to another, viz. from Ea Bourne, to Haſlings : and the action 
"nd was brought to recover the whole, or part, of certain ſums of 
purſuant to money paid by the maſter of the boat, who was the plaintiffs' /er- 
58 vant, to the defendant, a cuſtom- houſe · oſſicer, as his fees, due 
2 c. 11. ef. upon the maſter's taking out a cocquet and bond ; under an idea 
Ae * that this boat came within the proviſions of the ſtat. 13 & 14 
' Poſeathe Car 2. c. 11. /ef. 7. by which it is enacted, © that no goods 
| yoo fp ng “e ſhall be ſhipped, or put on board, to be carried forth 40 he 
Healy, the © open ſea from any port or place, Cc. to any other port or place 
— c of tha realm, without a ſufferance or warrant firſt had and ob- 
exceſs, in © tained; and that the maſterof every ſhip or veſſel, who ſhall lade 
2 or take in any goods, c. in any port, member, or creek, within 
 andreceiveds, « the, kingdom, to be landed or diſcharged in ſome other port, 
© member, or creek, ſhall, before the ſhip or veſſel be removed or 
* carried out of the port where he ſhall take in ſuch lading, take 
© cut a cocquet, and become bound in a certificate with good 
« ſecurity, in the value of the goods, for delivery thereof, in the 
« port or place for which the ſame ſhall be entered; and to return 


© a certificate of their being ſo landed, upon pain of forfeiting the 
« penalty of the bond.” The queſtion intended to have been tried 


was, Whether a cocquet was neceſſary to be taken out under the 
ſtat. 13 & 14 Car. 2. for goods carried coaf{wiſe But, before 
the trial, the plaintiffs gave notice, that they alſo meant to go 7 


* 


a right to enter. He had full notice of the breach, and does not 
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che ground of the defendant having taken exorbitant feet : He 
had demanded and received 145. and 6 d. | 

Mr. Serjeant Sayer, beſore whom the cauſe was tried, was of 
opinion, that this duty being impoſed by the ſtatute. upon the 


. maſter, the act ĩon was wrong brought, in the name of the owners, 


and accordingly nonſuited the plaintiffs. - 

Mr. Wallace, Mr. Nous, and Mr. Morgan, who ſhewed cauſe, 
argued, that the nonſuit was Tight upon rue grounds. 
1. Becauſe the uncertainty and ſurpriſe to which this ſpecies of 
action expoſes a defendant, made it an improper action to try the 
right. To this purpoſe, they cited Lindon v. Hooper, Hil. 
16 Geo. 3. B. R. s where it was determined, „that a right of 
common could not be tried in an action for money had and 
« received:” And ſaid, this caſe was even ſtronger z becauſe 
here, the payment was entirely. voluntary, at the maſter's own 
requeſt z and the oflicer bound to act. 2. The taking out a 
cocquet, &c. was a perſonal duty impoſdd- by the ſtatute on the 
maſter, under a ſevere penalty in caſe of negleCt ; therefore, he 
alone, if any one could be, was entitled to maintain this action. 
The words of the ſtatute are, “ that the maſter of every ſhip,” not, 
« the cxvners of the veſſel, ſhall c.“ conſequently, the latter have 
nothing to do with it. Here, the whole tranſaction was with the 
maſter only. He applied to the officer, requeſted the cecguet, 
Sc. and paid the fees. Therefore, if wrong paid, he alone could 
be entitled to recover the money back. — They ſuggeſted further, 
that the ground of extortion was a /urpri/e upon the defendant. 

Lord Mansfield, without hearing the counſel on the other 
ſide, delivered his opinion as follows. The ground of the non- 
ſuit at the trial was, that this action could not be well main- 
tained by the plaintiffs, who are the ewners of the veſſel in queſ- 
tion; but it ought to have been brought by the mer, who 
atually paid the money. That ground, therefore, makes now 
the only queſtion before us : As to which, there is not a parti- 
cle of doubt. Qui facit per alium, facit per ſe. Where a man 
pays money by his agent, which ought not to have been paid, 
either the agent, or principal, may bring an action to recover it 
back. The agent may, from the authority of the principal; 
and the principal may, as proving it to have been paid by his 
agent. If money is paid to a known agent, and an action 
brought againſt him for it, it is an anſwer to ſuch action, that 
he has paid it over to his principal. Sadler v. Evans, 4 Bur. 


* Supra, 414. 
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1778. 1984. Here the ſtatute lays the burthen on the maſter from ne- 


 celfity ; and makes him perſonally liable to penalties if he ne- 
Graves Giles to perform the requiſitions of it. But ſtill he is entitled 
etl. to charge the neceſlary fees, &c. upon his doing ſo, to the 
= account of his owners. And in this caſe, there can be no doubt 
"mz. of the relation in which the maſter ſtood to the plaintiffs ; 3 for 
he is the witneſs, and he ſwears, that the money was paid by 
the order of the plaintiffs. Therefore, they are very well war- 
ranted to maintain the action.— If the parties had gone to trial 
upon an apprehenſion that the only queſtion to be tried was, 
Whether this was a caſe within the act of parliament, conſe- 
quently, whether any fee was due; the plaintiff could not have 


been permitted to ſurpriſe the defendant at the trial, by ſtarting 


another ground, upon which to recover a Norfolk groat, An 
- aQtion for money had and received is governed by the moſt liberal 
equity. Neither party is allowed to entrap the other in form. 


But here, the plaintiff gave natice, that he meant to inſiſt that too 
much was taken; and therefore, both came to the trial with 


equal knowledge of the matter in diſpute. Therefore, the rule 
for a new trial muſt be abſolute. Lord Mansfield added, that 
he thought, the plaintifls ought to let the defendant know the 
amount of the exceſs which they claimed ; that the defendant 
might have an opportunity of paying money into court; and the 
rule was drawn up accordingly. | 


A Þ 


— FuxxEAux verſus Hurchrxs. 


In aqueſ- oh ON ſhewing cauſe why a new trial ſhould not be 


— granted, the caſe, by the report, appeared to be as follows : 
of tithing This was an action for not carrying away tithes of barley. 
2 — Plea, that they were not duly ſet out. Replication, ſerting 
deve tat forth'a'cuſtom, © that when twenty ſcoves of barely were fit to 
3 carry, the farmer always took eighteen, which made, a horſe 
1 load, and left tus for the parſon?” Rejoinder, that there was 
=” 4 . no ſuch cuſtom, and iſſue thereon. The cauſe was tried before 
| N Mr. Baron Hotham, at the laſt aſſiaes at Exeter, for the county 
cuſtom be of Devon, when the queſtion made, was, Whether the rector was 
| — bound to take his tithe as ſoon as any part was ſet out; or, 


tom of the Whether the farmer was bound to ſet out the tithe of the hal 


feld, before any part was taken away ? The evidence on the 


ban of the plaintiff was, that a former incumbent, about fifty 
years 
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years before, had two years together carried the tithes away, 2s 1778. ; 


ſoon as any part was ſet out; after which time, a compoſition ——— 
had been agreed upon, and had continued to the preſent time. fo 
That the field in queſtion was Billy, and the barley ripened 
faſter in one part of the field than in another ; and if not cut — 
partially, great part would be ſpoiled. © Evidence was alſo given, 
that this was the cuſtom in the adjacent pariſhes. 

The counſel for the defendant called no witneſſes 3, but reſted 
his caſe 3 1. Upon the weakneſs of the evidence given on the 
part of the plaintiff, in ſupport of the cuſtom : and 2. Upon the x 
unreaſonableneſs of it, ſuppoſing it to be a cuſtom. The jury 
found a verdict for the plaintiff, againſt the inclination of the 
judge. | ; 

Mr. Mansfield and Mr. Morris ſhewed cauſe z and Serjeant 
Davy argued in ſupport of the rule. 8 

Lord MANs$F1ELD.-—Proof of the cuſtom in other pariſhes, is 
no evidence to affect the pariſh in queſtion, unleſs the cuſtom 
had been laid as a general cuſtom of the whole county. Then, 
as to its being the cuſtom of this pariſh, there is not the ſmalleſt 
proof of it. I think it a wrong verdict, againſt the opinion of the 
judge, and the, juſtice of the caſe. Therefore, let there be a 
new trial, without coſts. 

N. B. Upon a new trial the jury found the ſame verdict. 
After which, the court refuſed to grant a third. 


| | Friday, 
ATKYNs verſus ATKYNS. | May 144. 


Aikyns, father of the plaintiffs and defendant, being ſeiſed for 5 and 

life, with remainder to his firſt and other ſons, in tail male, of ec 
a real eſtate, at Ketteringham, in the county of Norfolt, of the derable ef- 
annual value of 2000 / And being alſo ſciſed in fee of the ma- — 
nor of Coates, in the county of Gloucefter, and to an eſtate there, eg 
called Pinbury Park, of the annual value of 143 J. 3s. fubjeQt ſeiſed in fee 


to a clear annuity of 120 /. during the life of Mrs. Fonnereau ; 228 


and being likewiſe ſeiſed and entitled to the reverſton in fee, un- feel ap 
der the will of Sir Robert Athyns the elder, of and in the manor of county of 


Lower Swell, in the faid county of Glouceſter, and to divers meſ- ©*«ceter, 


and cr:.tle4 
to the reverſion in fee of another eftate in that 
one of whom had a ſon aged eighteen years ; deviſes ** a/{ that his manor of C. Oc, and alſo all 
that his capital meſſuage, and all and every his lanas, tenements, ard hereditaments whatſoever, 
Ituate and beings in or near P. or e/ſetwbere in the ſaid county of Gloucefter, to his executors, upon 
ioft to ſell, and to divide the money ariſing from the ſame equally among his yewnger children, ot 
Which he had re. Held, this remote e paſſed to the truſtecs. 

Ce 3 ſuages 


county, after ſeveral eſtates tail in ditferent perions, 
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1778. ſuages, 1 tenements, and Wen ne there and in Upper 
8 Swell, and alſo Stotu- on- the-Wold, in the ſame county, ſub- 
- verſus ject to ſeveral eſtates tail in three different perſons, one of whom 
ATEYNS. had a fon about eighteen years of age ; and the ſaid Edward Ai. 
kyns the father, having a wife and four children, viz, the de- 
fendant, not fix years of age, his eldeſt ſon, and tenant in tail 
of the ſaid eſtate in Norfolk, and the plaintiffs, John and Mary 
Athyns, and alſo another ſon, ſince deceaſed ; by his will, bear- 
ing date the 19th of April 1763, deviſed as follows; I give, 
« deviſe, and bequeath, all that the manor or lordſhip of Coates, 
« in the county of Ghoucefter, with the rights, royalties, and 
« appurtenances, and alſo all and every the meſſuages, farms, 

« lands, tenements, advowſons, and hereditaments whatſoever, 
« of me the ſaid Edward Athyns, ſituate, lying and being with- 

4 in, or adjoining to the faid manor or lordſhip ; and alſo al. | 

« that my capital meſſuage or tenement, and all and every my 

« lands, tenements, and hereditaments whatſoever, whetherfree- | 

« hold or leaſehold, ſituate and being at, in, or near Pinbury | 

« Park, or elſewhere in the ſaid county of Gloucefter, with their ap- 

1 partenances ; and all my eſtate, term of years, and intereſt 

« therein, unto and to the uſe of my executors, their heirs, ex- | 

« ecutors, and adminiſtrators reſpectively; pen truft to ſell the : 

« ſame, and place out the purchaſe monies on government or F 

c 

6 


« real ſecurities, at intereſt, and to ſtand poſſeſſed of the princi- 
« pal monies, in truſt for a and every of hic children, whether 
« male or female, (other than and except his eldeſt ſan only,) 
« 7a be equally divided between them, if more than one, ſhare and c 
'« ſhare alike, to be paid when he or they ſhall ſeverally attain t 
« their reſpective ages of twenty-one years.” The queſtion n 
was, Whether the rever/ion in fee'of and in tht manner of 0 
« Lower Swell, and other the premiſes there and in Upper Swell, 0! 
« and Staw-upon-the-Wold, did paſs by the will of the teſtator, & 
% Edward Atkyns, the plaintiff's late father, to, and thereby be- ir 
« came veſted in, Dorothy Atkyns, John Wright junior, and Jahn pt 
« Lizard, the defendants, in truſt for the ſaid teſtator's young- W 
« er children ?” [ 
Mr. Davenport, for the plaintiffs, ſtated the queſtion to be, pr 
Whether the reverſion in queſtion paſſed by the general words bl 
« elſewhere in the county of Glouceſter ?” And he argued, that it tet 
did paſs, It was clear the teſtator had a power to diſpoſe of po 
it. The only queſtion therefore was, Whether it could neceſ- m 
ſarily be inferred from any thing apparent on the face of the th 
will, that the teltator did not mean this reverſion ſhould * po 


N 
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The contrary clearly appeared. 1. From the ſituation and cir- 
cumſtances of the teſtator and his family. For the defendant, 
his eldeſt ſon, if he ſurvived his father, neceſſarily would come 


810 
1778. 


ATKYNS 
ver ſus 


to the Norfolk eftate, worth 2000 J. per annum: Seeing that he ATE IAV. 


was ſo amply provided for, it was moſt natural the teſtator ſhould 
give all he could diſpoſe of amongſt his younger children, of 
whom he had three. And if this reverſion did not paſs to them, 
nothing paſſed as a preſent proviſion, except about 13 /. per ann, 
It would be abſurd, therefore, to ſuppoſe the teſtator meant to 
give them no more. 2dly, He contended, that the words uſed 
were clearly ſufficient, in point of law, to paſs the reverſion in 
queſtion. To this purpoſe he cited Hawes v. Coney. Cro. El. 159. 
Dalby v. Champernon, Skin. 631. Rook v. Rook, 2 Vern. 461. 
Chefler v. Chefter, 3 P. Ns. 56. and Freeman v. Duke of Chan- 
dos, Mich. 16 Geo. 3. B. R. ſupra, 363. He added, that in the 


' caſe of Strong v. Teat, 2 Bur. 912. a general ſweeping clauſe, 


giving © all other the lands, tenements, and hereditaments,“ in 
{9 counties before-named in the will, were held © not to paſs a 
« reverfion in fee, which the teſtator was entitled to, in one of 


« them, under his marriage ſettlecaent :” and poſſibly that caſe | 


would be cited againſt him,. But there, from the whole tenor 
and complexion of the will, it clearly appeared to be the intention 
of the teſtator that the reverſion ſhould not paſs. Here, it as 
clearly appears to have been the intention, that. the reverſion in 
queſtion u paſs; therefore, the plaintiffs are entitled. 

Mr. Howorth, contra, for the defendant, contended, that the 
court would require the cleareſt intention poſſible on the face of 
the will; otherwiſe the words, however comprehenſive, could 
not afford a ground for diſinheriting the heir. That is the rule 
of law. As to the intention then, it is manifeſt from the terms 


of the deviſe, that the teſtator meant to give his younger chil- h 
dren that which was /aleable only, and which could be turned: 


into money: But a reverſion aſter an eſtate tail in three different - 
perſons, one of whom had a ſon then eighteen years of age, 
was ſo remote a contingency, it could be worth nothing. Be- 
ſides, thè very attempt to ſell would have defeated the ſale; by 
prompting the tenants in tail to ſuffer recoveries. It is improba- 
ble, therefore, for the teſtator to have had this reverſion in con- 
templation at the time; and if he had, it is too abſurd to ſup- 
pole he would have given ſuch a direction to his truſtees, as 
muſt effectually defeat his intention. If it was not his intention, 
the words, though ever ſo clear, will not paſs it: and to this pur- 
poſe, he cited Strong v. Tur, 2 Bur. 912. 
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PASTER TERM 18 Groncx III. J. R. 
Lord Mansr1ELo.—The queſtion is, Whether the word 


w—— ber,“ ſhall be conſtrued to have any meaning, or none at 


ATxYNs 
ver ſus 


ATLYNS 


all? The teſtator had two ſons and a daughter. The eldeſt fon 
was provided for by the ſettlement, to the amount of 2c 00 J. per 
annum, independently of his father, who had very little to give 


his younger children; hardly enough to keep them from ſtarving. 


The intention of his will was, to give them all he had in the 
world, He firſt gives them all his perſonal eſtate. His real 
eſtate was of two ſorts; the manor of Coates and Pinbury, and the 
reverſion in queſtion, after three eſtates tail, one of the tenants 
in tail having a ſon then eighteen years of age. Both theſe ef. 
tates together amounted but to a trifle. Suppoſe the teſtator did 
not know of this reverfion ; or if he did know of it, he might 
not know it was worth any thing. But this he might think of: 


That whatever he had in the world he would give to his younger 


children. He is ſtudious to uſe words to paſs every thing; and 
if this is not included, there is nothing for the words to operate 


upon: For except the eſtates of Coates and Pinbury, he had no- 


thing but this reverſion in the county of Gloucrſter. It is con- 
tended, that the word © elſewhere” means nothing. Now, con- 
fining it to the county of Ghucefter, ſhews he had ſome imper- 
fect idea at leaſt of this reverſion, or he would have ſaid 
« elſewhere in the kingdom of England,“ or uſed ſome ſuch ge- 
neral expreſſion. It is not poſſible, if he knew of this reverſion, 
that he ſhould not charge it for the benefit of his younger chil 
dren, when it came into poſſeſſion, The doctrine in Strong v. 
Tear is not to be denied: But the intention is to be collected 
from the whole of the will taken together; and from thence the 


court is to determine, Whether the words mean a local deſcrip- 


tion, or a general deſcription of every thing ? If the teſtator had 
had any other lands in the county of Gloucefter, there might have 
been ſame doubt. But that is not the caſe. 
Wilkes and burt Juſtices, were of the ſame opinion. 
Buller Fuſtice.—This deciſion is perfectly conſiſtent with the 
determination in Strong v. Teat; and the caſe of Freemgn v. The 


e, 363. Duke of Chandos , is in point: For there it is ſaid, though ſo 


remote a reverſion might not be particularly thought of, yet as 
the general words were ſufficient to include all, and the intention 


| of the partics was to include all, it ſhould paſs. 


© Afterwards, on Tueſday, May 26th, in this Term, the court 
eertified i in theſe words, © We are of opinion that the reverſion 


«in foe of the manor of Lower Swell, and other the premiſes 
"7% | « there 
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« there and in Swell, and Stow - on; the- Mold, did paſs by 1778. 
« the expreſs words of the will of the teſtator, Edward Atkyns, — 
« the plaintiffs late father, to the truſtees in the will named, 2 
in truſt for the faid teſtator's younger children.” Arxvxs, 
On Tugſday, the 38th y 1778, the cauſe came on to be . 
heard before the Lord Chancellor, on the certificate of the Judges 
of the King's Bench, when his Lordſhip was pleaſed to order, 
thac their certificate ſhould be confirmed. 
The defendant -appealed to the Fhouſe of Lords; when 
the queſtion ſent for the opinion of the court of King's 
Bench, was put to all the Judges; and the Lord Chief Baron of 
the Court of Exchequer delivered their unanimous opinion upon 
it, in the affirmative. Whereupon it was ordered and adjudged, 
that the appeal ſhould be 5 and the decree complained 
of affirmed. | 


7 SUTTON verſus SUTTON. 


IS was a caſe qut of Chancery for the opinion of this 
court; ſtating in ſubſtance as follows: That Robert Sutton, 
being ſeiſed in fee of a houſe in Bath, and of divers other free- 
hold eſtates of the yearly value of 300 J. and of other free- 
hold eſtates of the yearly value of 500 J. in remainder, after 
the death of his father, on the 27th of February 1771, made 
his will duly atteſted ; and thereby gave unto John Bright and 
George Dunſtan, all his lands in poſſeſſion, reverſion, or remain- 
der, except the houſe at Bath, upon truft to ſell, and diſpoſe of the 
laid lands, and to place the monies ariſing therefrom upon go- 
rernment or real ſecurity; and by, and out of the intereſt, 
dividends, and produce ariſing therefrom, to pay to his wiſe, 
four hundred pounds a year, in lieu of ſo much a year, which ſhe 
would be entitled to by their marriage ſettlement. And he gave 
to his wife, in /atisfaion of the remaining 501. which ſhe could 
claim by the ſettlement, his houſe in Bath for her life, and, after 
her death, to his eldeſt ſon. After reciting his wife's being 
enſeint, he gave to ſuch child, whether ſon or daughter, 3000 /. 
to be paid out of the monies ariſing by the ſale of the lands, and 
to be paid at his orher age of twenty-one. He did further by his 
will direct, that when the eſtates by him directed to be ſold, were 
attually fold, and the monies ariſing from them inveſted in the 
5 ſecurities, that 100 J. a year ſhould be given to his wife, 
for the bringing up of his daughter Elizabeth Mary, and any — 
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rns. born child; and if his ſaid daughter, or ſuch» after. born 


725 nefit of his ſon.— After ſame pecuniary legacies, he gave the 


ſhould happen to die before his or her legacy ſhould become due, 
\ that then ſuch legacy ſhould fink into the rgſduum, for the be- 


reſt, reſidue, and remainder of his eſtates, or monies not be- 
fore diſpoſed of, to his ſon ; but in caſe he fbould die before twenty. 
one, without ifſue, he then gave and bequeathed the ſame reſiduary 
eſtate to the child with which his wife was enſeint, if a ſon, as hir 
gwn. for euer: But in caſe ſuch child ſhould prove a daughter, then 
he gave the ſame reſiduary eſtate between his tuo daughters as 
tenants in common. At the time of making hig will, the teſtator 
had ayon, and a daughter ; and his wife was enſeint with another 
child (a daughter), afterwards named Julia Margaretta. After 
the date of the will, the teſtator fold his houſe in Bath, and had 
two daughters born; Julia Margaretta, and Auguſta Ann Su 
ton. Aſter the ſale of the houſe in Bath, and the birth of his Fe 
two daughters, the teſtator, in his own hand, made the follow. 
ing alterations in his will; but the making thereof was not atteſ. 
ed, nor was the will republiſhed. -In the deviſe to Fohn Bright 
and George Dunſtan, the exception of the houſe in Bath | was firuck 
out. In declaring the truſts of that deviſe, ſo far as related to his 1 
wife's annuity, he interlined the word © fifty,” ſo that the annuity 
was altered to 450 1. The bequeſt to his wife of the houſe in Bath, of 
war STRUCK OUT, and the remainder to his ſon. The recital if dar 
his wift's being enſeint, and the legacy of 300g l. were- STRUCK 1 
our; and inſtead thereof, he inſerted theſe words; “ give to gra 
1 my two daughters Julia Margaretta and Auguſta Ann Sutton, par 
& 2000 J. each.” In the direction for bringing up his daughters, 
he made the word daughter, daugl ters; and* inſtead of the 
. & after born child,” he inſerted the words, . Julia Mar- 
garetta and Auguſta Ann Sutton. In the clauſe reſpecting the 
lapſe of the legacies, the word © daughter” was made plural, the, 
words © after born child were STRUCK QUT, and, inſtead of 
c his or her, the word © their” was inſerted. He alſo made al 
terations as to his pecuniary legacies.— The reſeduary deviſe to the 
child of which the wife 4was enſeint, was likewiſe STRUCK our, and 
inſtead of the word © 72,” before © daughters,” he ſubſtituted 
the word „ THREE.” The queſtion referred to the opinion of 
the court was, Whether, by the will of the teſtator, as altered, 
obliterated, and interlined by him, any, and what part, of the real 
eſtate therein mentioned, paſſed thereby to any perſon, and to 
whom ? 


I was 


FF / / / VE Sts, 


Þ 
* 
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I was not -preſent at the argument of this caſe: But 1 have 1778. 
been favoured with a ſight of ſeveral notes of it, from which it - 


appears, that the queſtion made on the part of the plaintiff was, ig he 


Whether the alterations and obliterations in the will .did-not ** Tron. 
amount to a total revocation of it, with reſpect to the real gate? 
The bequeſts moſt materially to be affected by ſuch a conſtruc- 

tion, were the /egacies of 2000 /. to each of the daughters : As to 

them, the court declined giving any opinion, whether they were 

void, or not; recommending the deciſion of that point to be de- 

ferred, till ſuch time as the plaintiff, the teſtator's only ſon, an in- 

fant, ſhould come of age. —But as to the deviſe to the truſtees to 

ſell, they were clearly of opinion, it was not revoked ; and agree- 

ably to that opinion, certified to the court of Chancery in the fol- 

lowing words : © We are of opinion, that the deviſe of the real a 26th, 
« eſtates to the truſtees, to be ſold and converted into money, is 

not reyoked, but continues in full force.“ 


WILLET verſus CHAMBERS. Saturday, 


HIS was an action for money had and received to the plain - fes ae 


tiff*s uſe, brought againſt the defendant, as ſurviving partner Partners, as - 


al tor nies and 


of one Dadley. Plea, non aſſumpfit. Verdict for the plaintiff, anne, 
damages 480 J. f —.— 
Upon a rule to ſhew cauſe why a new trial ſhould not be to be laid 
granted, the facts appeared to be as follow: That prior to any fore g 
partnerſhip between the defendant and Dadley, who was an at- the ether is 


liable for the 


forney and conveyancer at Coventry, the latter, in the year 1771, amount, 
received of a Mr. Bindley, the ſum of 350 J. to be laid out on his 


areal ſecurity : Dadley accordingly furniſhed him with a mort- Cm 


gage from a Mr. Hughes to that amount; which, as it after- t forit. 
vards appeared, Dadley had forged. At Midſummer 1776, Dad- | 


ley and Chambers entered into partnerſhip :- Shortly after which, 
Bindley wanted to call in his money. The pretended mortgagor 
was ſuppoſed at the ſame time to want a further ſum of 150/. 
which, added to the original mortgage money, made together 
the ſum of 5007. The plaintiff Villet was ready to advance this 
ſum: And, in conſideration of his doing ſo, an aſſignment was 
made to him of the pretended mortgage, before made to 
Bindley. As to 180 J. part of this ſum of. 500 I. Willet 
paid it into Dadley's office, to Chambers, who gave the 
following receipt for it; $ Received of Mr. Benjamin 
« JWillect 
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« JI 8 the ſum of 1800. for which 7 promiſe to account ts zun | 


— demand. — Chambers. Dadley was not at home, when chis 
WII on "" ſum was paid. Some time after, the plaintiſF called at the office 
Cnan- to pay 300/, more, part of the remaining 320/. due. Dadley being 


then at home, Willet paid the money to him; and in return, Dadlty 
gave him the following receipt : Received on account, of 
« Mr, Benjamin Willett, 3004; the remainder of the money to 
« be. paid, being 20 /.— Dadley. It was admitted, that the 
defendant Chambers was in no reſpect privy to the forgery ; 
and that 10 procuration money was paid, either to . 


— 


Serjeant Hill and Mr. Geek, who ſhewed cauſe, argued, 
that this was not diſtinguiſhable from the common caſe of x 
ſurviving partner, who is always liable to partnerſhip debts. 

Mr. Wallace, Mr. Newnham, Mr. Dunning, and Mr. Wheler, 
contra, in ſupport of the rule, contended, that this tranſaction 
was not within the compaſs of the partnerſhip, which was for 
the purpoſe of carrying on the buſineſs of attorpies only ; nt 
that of /criveners, A money ſcrivener is a petſon who receive 
money for the purpoſe of deriving ſome advantage from the 
receipt of it. But a mere conveyancer, as ſuch, is by no means 
a money ſcrivener. . His buſineſs is only to draw deeds and 


writings for the transfer of property from one man to another; 
and his profit ariſes from his bill of fees and charges for ſo do- 
ing. The two branches therefore, though it may happen that 


they are ſometimes exerciſed by the fame perſon, are in them- 


ſelves totally diſtin&t and ſeparate. If fo the fact of their e. 
ing united in the partnerſhip carried on between the deter./2rt 


and Dadley, ought to have been proved; whereas, the reverſ is 
the truth of the caſe. For it is admitted they took no procura- 


tion money, and there is no evidence of any profit from the 


money in their hands. On the contrary, all that Chamber: re- 
ceived, was punctually paid over to Biudley > That alone there- 


fore would be an anſwer to the preſent demand. The receipts 


they gave, were ſeparate ; not © for partner and ſelf; but . fer 
&« which I promiſe to account.” In ſhort, the whole of the tranſ- 
2Aion was entirely foreign to the partnerſhip, and what each 
did, plainly ſhewed he conſidered the part he took in it, as his 
own ſeparate act and deed only. Therefore, they prayed the 
rule might be made abſolute. 


Lord MansF1:LD.—Both parties in this caſe undoubtedly are 


innocent z and the Joſs that will fall upon the defendant, if the 
law 


WS eas @ cw ww 
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aw is againſt him, will be much greater than that which will 1798. 
be ſuſtained by the plaintiff if he fails. It is indged ſo hard a = 
caſe upon the defendant, that every leaning of the court would ſds: 
bein his favour. But the queſtion is, Whether, in point of ape 
« law, this engagement with Dadley does not make Chambers wo 
« anſwerable ?* 

To go by ſteps. It is neceſſary to ſee what the IIS was, 
which "Dadley carried on alone, before his connection with the 
defendant in the year 1776. By admiſſion of the counſel on 
both ſides, it was the buſineſs of an attorney and conveyancer. 
By proof in the cauſe, it appears to have been a great deal more, 

For he had many appointments, though the nature of them is 
pot particularly mentioned. He had alſo agencies, and was clerk 
tv a navigation. But there is no pretence that he ever received 
procuration money. The buſineſs of conveyancing, in the very 
nature of it, as carried on in the country, is this: Where there is 
in attorney or counſel of credit, they receive money to place out 
upon ſecurities ; and perſons who want to borrow, as well as 
thoſe who want to lend, apply to them for that purpoſe. Their 
jrefit ariſes from having the money in their hands, before it is laid 
out upon the intended ſecurities; and from their fees and bill of 
tharges upon the conveyances they draw. It is not diputed 
but that this was the nature of Dad'ey's conveyancing buſi- 

neſs; He did not act however as a ſcrivener, who ſometimes 

toes not touch the money; but who in all caſes gets procuraticn 

ney. There is no proof of any tranſaction of that kind; nor 
indeed is it cuſtomary for attornies like him to do ſo; for they 

pt profit enough without it. I remember a caſe before me of a 

perſon who was truſted to the amount of many thoufand pounds, 

n the manner I have ſtated; and that is the nature of the 

buſineſs, 

This was the buſineſs of Dadley, before the partnerſhip. Let 
u ſee then, what was the nature of the partnerſhip, afterwards 
entered into between Dadley and the preſent defendant ; whether 
It was a general partner/bip in all Dadley's buſineſs, or confined to 
ne particular branch of it only; for to be ſure, there may be 
luch a confined partnerſhip. The evidence as to this point con- 
iſts in the heads and terms of an agreement entered into between 
them, which were afterwards extended and reduced into form. 
From them it appears, there was no particular reſtriction; it 
vas not to be confined to ſuits, nor conveyancing only, but 


bey were p be partners in the 52. neſs which Mr. Dea carried 
on. 
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vas to be accountable. The two ſums together come within 


this general partnerſhip. 


ing to place out a ſum of 500 J. applies to the office without mak- 


wanted a further ſum of money upon the affignment, 4- ſhould 
have paid the expence of conveyancing. But the bill is brought 
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on. Lach was to be worth a certain ſum.—The profits are ſtated 


* at Boo . Then it is agreed that a proviſion ſhall be made for the 


family of whichever of them ſhould happen to die firſt, And 
then comes the following clauſe at the end, which, though not 
taken notice of by the counſel on either ſide, is very material in- 
deed upon this occaſion. My object in examining it particu- 
larly, was to ſee whether it contained any reſtriction. The clauſe | 
is this: Note, this ſcheme of partnerſhip is intended to in- 


& clude all Mr. Dadley's preſent and future practice and appoint- 


f 
« ments, ſuch as agencies, navigation-clerk, & c.: But not to extend c 
& to any public office or place, which may at any future time be x 
« ojyen to either of the parties.“ The only reſtriction therefore h 


is that; or more properly ſpeaking, it is the only N hs 


Thus the partnerſhip commences, without waiting for arcidles 
and from that time, the buſineſs was carried on in partnerſhip, 
One branch of that buſineſs was conveyancing. Incident to con» 
veyancing is the receiving of money to place out upon ſecurities, 
Receiving it from the lender to advance to the borrower, and ad- 
ing for both parties reſpectively. From that the profit ariſes; 
not from procuration money, but from the money lying in their 
hands before it is placed out; and when placed out, from the 
charges and fees for drawing and engroſſing the conveyances. 

The facts then are ſhortly theſe ;— The plaintiff Willett, want- 


ing any diſtinction between the two partners. The firſt ſum he 
adyances is 180/. This he pays to Chambers who gives a general 
receipt for it, not expreſling it to be for Dadley, or for what or Ml port 
whoſe uſe; but making himſelf accountable for the amount on T 
demand. He receives it therefore as the principal, nat as the agent Ml eco 
of Dadley: And it is admitted he knew the uſe, by placing it out Will the 
upon the ſecurity for which it was put into his hands. The whic 
next ſum, which was 300 J. is paid by the plaintiff to Dadlky, WM clear] 
who receives it exactly in the ſame manner as Chambers did the W diſco: 
former ſum, as principal, and gives a receipt for it, not as for 
ſo much money to be placed out, but as the ſum for which he 


20/. of what was wanted upon the ſecurity.—Aſterwards the 
bill for conveyancing is brought in. Hughes being the original 
mortgagor, if he had not been a fiftitious perſon, and had 


in 
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« Dadley. Chambers receives the money, and gives a receipt for 
it, In that tranſaction therefore, he is clearly conſidered 47 a 
ſartner, and the tranſaction itſelf as a partnerſhip tranſaction. 
If Dadley had received procuration money, and that kind of 
dealing had been excepted out of the articles; or, if ſeparate ac- 
counts had been kept of the money got by theſe tranſactions, 
and it had all been ſet down to the profits of Dadley only, it might 
have varied the caſe: And Mr. Juſtice 4/þhur/?, who tried the 
cauſe, would have been very glad to have given a direction in fa- 
four of the defendant. He ſuffers by the raſcality of a man who 
had a very good character. I am very ſorry for the defendant 
but upon this evidence I cannot ſay, but that it is a partnenſbip 
tranſaftion. 


T Mr. Newnham informed the court, that the bill included other 
ip, buſineſs as well as the particular tranſaction of the mortgage. 
Wa Lord MaxsF1ELD ſaid, that proves nothing, but that in gene- 
e. nl they were partners in the fees of conveyancing. : 
ft. Per Cur. Rule for a new trial diſcharged, 
es; | 

heir 

oy | 

2 ö . PowER verſus WELLS, 

yo Idem wer/us Eundem, 

make | 

n he [JFON ſhewing cauſe againſt a new trial, in the above cauſes, 
neral Mr. Juſtice Aſbhurſt, before whom they were tried, re- 


at or ported as follows: 


at on The firſt was an action for money had and received, brought to 
agent recover a ſum of twenty-one pounds paid by the plaintiff upon 
it out WW the exchange of a mare of his, for a horſe of the defendant ; 
The which the defendant warranted to be ſound; but which was 
clearly proved to be unſound at the time. Immediately upon 
diſcovering that the horſe was unſound, the plaintiff ſent it back, 
together with a letter by a perſon who put the letter and halter 
into the defendant's hands in the defendant's yard, but he re- 
fuſed to take them. The perſon at the ſame time demanded the 
twenty guineas and the plaintiffs mare given in exchange; but 
the defendant ſaid he had ſold her, that he would have nothing 
to do with the perſon ſent by the plaintiff, and turned him out 


of his yard, Upon which the plaintiff brought both the above 
ations, 


The 


918 


in, to the plaintiff, and made out « debtor to Chambert and 1778: 


— — — 


Wittrr 
werſus 
Cuan- 
BERS, 


Same day. 


If money 
and a horſe 
are given in 
exchange ſer 
another 
horſe war- 
ranted ſound, 
which was 
unſound at 
the time, an 
action for 
money bad 
and received 
is not 2 Pro- 
per action to 
try the Tovare 
ranty.— Nor 
will ere ver 
lie ſor the 
borſe given 
in exchange 3 
becauſe the 
property is 
altered. 
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1778. The ſecond was an action of rover for the mare: Both caufes 
2 ſtood for trial in the paper together. As to the firſt, an ob- 
© verſus _ JeQion was made at the trial ta the form gf the action, and ] 
Warte. wag very doubtful how far it was maintainable, But it way 

| agreed that I ſhould ſum it up to the jury, and if they ſhould 
be of opinion with the plaintiff upon the facts proveg, then, in- 
ſtead of making a ſpecial caſe, it ſhould be put in the form of a 
motion for a new trial. The jury found for the plaintiff, A 

to the ſecond action, it was agreed that a verdict ſhould be taken 

for the plaintiff upon the evidence given in the firſt cauſe, but 
with liberty to move for a new trial; and it was underſtood be- 
tween the parties, that the defendant ſhould be entitled to the 

ſame redreſs in both cauſes, in caſe the opinion of the court 

' ſhould be in his favour, as if the whole had been ſtated in the 


form of a caſe. 


Upon ſhewing cauſe, the queſtion was, Whether the above 


actions were rightly conceived ? or, Whether the plaintiff ſhould 
not have brought a ſpecial action on the caſe ? Mr. }beler for 
the plaintiff, Mr. Newnham for the defendant. 


The court were of opinion that both actions were mi/conceived, 
1ſt, The action for money had and received, with no other count, 
was an improper action to try the warranty*®. ad, The aQion 
of trover could not be maintained, becauſe the property was trag 
ferred by the exchange. — Accordingly a nonſuit was ordered to 


be entered up in both cauſes. — 


®* Vide Stuart v. Wilkins, Dougl. Rep. 18.-and note the difference between 2 count 


for money had and received n/y, and an action of aſſumpfit to try the warranty. 


Th I 1 
— Cooks verſus BooTH 
A. me T 


that then he the ſaid 2. his heirs, &c. upon payment for ev 


dying, would grant a geto leaſe for the lives of the tt 


© the lite of every of them ſo name 
of ſuch other perſon as the (aid B., his heirs, &c. ND — — 

lieu of the named in the preceding leaſe, as the ſame ſhould ly di 
* , Oe iims of a forms 


in the tormer leaſe, and 
ame rent and covenants, —There had heen ſucceſſive renewals trom 


= granted by thi anceſtor of A.; and in each, a like covenant for renewal. Held 15 


A. and his anceſtors had, by their swws ac, conſtrued this to be a covenant for a 


HIS was a caſe out of Chancery for the opinion of thi 
* 2 court, ſtating in ſubſtance as follows: That Robert Bath, 
of the aid by indenrure, demiſed certain premiſes to one Orho Cooke, for the 
88 D., and cevenanted, that if the ſaid B., his heirs, Cc, ſhould be minded at tht 


deceaſe of the ſaid B. C. and D., or any of them, to ſurrender the ſaid iſe, and take a 
[ ; g, in lieu of the fe ſo dying 


1 d thereby add a new /ife to the then rwo in bein 
— a9 g + ery hfe fo-to be added, in ag 
c named 


+ „ we — WP 
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lives of the ſaid Orho Cooke, Elizabeth Croke, and Robert Cooke 3, 


and the ſaid Robert Booth thereby covenanted as follows ; . that 
« if the ſaid Otho Coole, his heirs and aſſigns, ſhall be minded, at 


820 a 


1778. 


Coors 
* 


« the deceaſe of the ſaid O. C., E. C. and R. C. or any of them, to Boon. 


« ſurrender this preſent indenture, and take a new leaſe of the 


« ſaid premiſes, and thereby add one new liſe to the then tuo in 
« being, in lieu of the life ſe dying; that then the faid R. B. his heirs, 
Ec. upon requeſt, on ſuch ſurrender of the leaſe then in being, 
and upon payment of one broad piece of gold of twenty-two 
« ſhillings value, or twenty-two ſhillings in ſilver, to the ſaid 
„R. B. his heirs, &c. for every life ſo to be added in lieu of 
« the life of every of them ſo dying, and at the proper coſts of 
the ſaid Ortho, without demanding any further fine for the 
«* ſame, ſhall and will grant and execute unto the ſaid Otho Cooke, 
« his heirs, 6c. a new leaſe, for the liver of the tue perſons 


named in the former leaſe as ſhall be then living, and of ſuch 


other perſon, as the ſaid Otho Cooke, his heirs or aſſigns, ſhall 
« nominate and appoint, in lieu of the perſon named in the pre- 
« ceding leaſe, as the ſame ſhall reſpectively happen to die, un- 
der the beforementioned annual rent, and the ſame covenants 
© therein contained.” This leaſe bore date the 22d of December 
1749, and there had been ſucceſſive renewals containing the 
lame clauſe of renewal, from the time of a former leaſe, grant- 
ed by the anceſtor of the ſaid Robert Booth, bearing date the 
3d of Auguſt 1688, down to the date of the leaſe in queſtion ; 
viz. A renewal by the ſaid Robert Booth in the year 1725 ano- 
ther on the gth of November 1746 ; another on the 1ſt of Fe- 
Iruary 1748, which was granted to the ſaid Ortho upon the ſame 
lives as the leaſe in queſtion ; and then the preſent leaſe was 
pranted. In January 1773, the ſaid Otho Cooke died; where- 
upon the plaintiff, his widow, and Robert Cooke, his eldeſt ſon, 
(ince deceaſed,) became entitled, as deviſces under the will of 
the ſaid Otho, to the leaſchold premiſes for their joint lives. 
dhortly after, a new leaſe, in preciſely the ſame terms as the leaſe 
of the 22d of December 1749, was tendered to the defendant 
to execute for the lives of the ſaid Elizabeth and Robert Cooke, 
and aſſo for the life of James Cooke : But the defendant refuſed 
to execute it, Soon after, Robert Cooke, another life named in 
the ſaid leaſe of 1749, died: whereupon, another indenture in the 
like words, except that the name of Mary Cooke was inſerted 
Inſtead of Robert Cooke, was tendered to the defendant, who re- 


{uſed to execute it, becauſe it contained a covenant for renewal 
Vor. II, D d on 
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1778. on the death of James and Mary Cocke, who were not any of 
* the lives named in the original leaſe of 1749: But he was willing 
KE 


vet to renew, on the death of Elizabeth Cooke, for the lives of the ſaid 
Boorn. Jamer and Mary, aud for ſuch other perſon as the repreſentatives 
of Otho ſhould nominate, in lieu of the ſaid Elizabeth, and for 
the life of the longeſt liver of them the ſaid James and Mary, 
and ſuch other perſon ſo nominated, on payment of twenty-two 
ſhillings, and ſubject to the rents and covenants, in the original 
leafe ; but not to renew any farther. The queſtion, was, Whe- 
ther the leaſe ſo tendered, or offered to be executed by the de- 
fendant John Gore Booth, be an execution of the covenant in the 

ſaid leaſe, dated the 22d of December 1749 ? 

Mr. Wilfen for the plaintiff ſtated the queſtion to be, Whether 
the defendant, as deviſce of Robert Booth the leſſor, was bound 
to add any covenant for renewal after the death of Mary Cooke ? 
or in other words, Whether this were a covenant for a perpetual 
renewal ? And he contended it was. In Treland ſuch covenants 
are frequent : And the caſe of Bridges verſus Hitchcock, Dom. 
Prec. 15th June 17515, and Furnival v. Crewe, 3 Ath. 83, 
" ſhew that ſuch a covenant is not illegal in England. The queſ- 

| tion then is, Whether the Jeflor has or has not made ſuch a co- 
venant? As to that, he certaiuly has covenanted, that the ſame 
covenants as were in the old leaſe ſhould be inſerted in the new 
leaſe. It cannot therefore be preſumed, that the covenant for 
renewal was not in the contemplation of the parties: And if 
it was, it is clear they muſt have intended it to be general, or 
/ it would have been reſtrained. But it is clear from the terms 
of the covenant, that it was intended to be general: For it is 
not confined to the lives named in the original leaſe of 1749; 
but the words are, “ that he will grant a new leaſe for the lives 
« of the #400 perſons named in the former leaſe, and of ſuch other 
« perſon as ſhall be nominated in lieu of the life named in the 
e preceding leaſe, as the ſame ſhall reſpectively die, under the 
& {ame covenants. He cited the caſes of Bridges verſus Hitchcock * 
« and Furnival verſus Crewe, be forementioned; and concluded 


® The demiſe in that Y was of a mill ; aud the covenant as follows: . That 

6 if the leſſee, his executors, &c fhould before the expiration of the term be 

| &« minded to renew, then upon application, Cc. the leſſor, his heirs or aſſigns, 

n 5 ſhould grant -ſuch ſurther leaſe as ſhould by the leſſee, his executors; c. be 
cc defired, without any fine to be demanded therefore, and under the ſame rents and u- 

© wpengnts only, as in this leaſe,” Jide this caſe, Brown's Parl. Caſ. vol. 1. p. 522 


/ * 
. 
with 


© 
— 


— 
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with hoping that the court would incline in favour of the 
plaintiff, 


Mr. Arden contra, ene that the covenant could not 


be extended further than an agreement to renew upon the death 
of each of the three lives named in the leaſe of December 22d»: 


1749. He agreed ſuch a covenant was not in itſelf illegal : 
But it was eſſential that there ſhould be a mutuality of advan» 
tage; whereas, here all the advantage was on the fide of the 
lefſee. He ſaid, the caſes of Bridges verſus Hitchcock and Fur- 
nival yerſus Crewe, were diſtinguiſhable from the preſent, and 

the latter indeed rather in favour of the defendant ; for there 


the determination of Lord Hardwicke was grounded upon the 
words * and fo to continue renewing, Cc. from time to time. 


Here, the words are not ſo general: Beſides the covenants on 
the part of the leſſee in the original leaſe are totally inconſiſtent 
with a perpetual right to renew; for ſome of them are, th.t 
he will leave certain things on the premiſes. He cited Hyde 
verſus Shynner, 2 P. Vt. 196. to ſhew, that the court in 
general would lean againſt perpetual leaſes: And Rue v. 
Darwin, 1ſt July 1167, coram Lord Camden, where the demiſe 
was © for gg years, or three lives, if they ſhould ſo long live.” 


The leffor covenanted, that he would, upon the death of either 


of the parties, add a new life, upon payment of 150 J. if one 
only ſhould die; 500 J. if two, and 1,100 L. if all three died, at 
and under the lile rents and covenants. Lord Camden held, that 
the leſſor was under no obligation to renew for more than three 
lives, and that the covenant of renewal need not be inſerted. 

Lord MAnsF1ELD. —The queſtion in all theſe caſes is, Whether 
under the ſame rents and covenants” ſhall be conſtrued incluſive 
or excluſive of the clauſe of renewal, And arguments drawn 
from every part of the agreement are material. Here, the par- 
ties themſelves have put the conſtruQtion upon it : for there have 
been frequent renewals, and in all of them the covenant of re- 
newal has been uniformly repeated. How then ſhall the court 
lay the contrary ? ; 

WII IEs Juſtice.—The act of the parties ſeems to difference 
this caſe from all the caſes cited. Here, there have been four 
or five renewals, all in the ſame terms, I do not think other- 
wiſe, that Furnival verſus Crewe would be a ſufficient autho- 


lity alone to determine this caſe ; becauſe there, the additional 


words « and ſo to continue renewing, from time to time, were inſert- 


P 47 But the caſe of Bridges verſus Hitchcock is very much the 
Dd 2 ſame 
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1778. ſame as this. For there, the words were, under the fans 
3 & rents and covenants,” and no other words. I cannot ſay that 
Cont in this country this kind of leaſe ſhould be much favoured, 


Beor u. though the inducement for granting | them in Jreland may th a 


very good one, \ 

- ASHHURST 8 think this is a very hard caſe on the part 
of the leſſor, and there does not ſeem any mutuality as in the 
caſes of improvement of lands. But as there have been four 
ſucceſſive renewals, the leſſor himſelf has put his own con- 
ſtruction upon the covenant: and therefore is bound by it. 
Bor len Juſtice.I think the caſe of Bridges verſus Hitchcock 
decides this: In that caſe, both the Houſe' of Lords and the 
Exchequer determined, that the words, © under the ſame rents 
& and covenants” in the neu leaſe, contained a perpetual aue 
nant, to renew. So here, I think they muſt be n to mean 
a like covenant to renew. 

Afterwards, on Saturday, May 3oth, i in n this term, the court 

_ certified | in theſe words: We are of opinion, that a like cove- 
« nant for renewal, ought to be inſerted in the new leaſe; 
« conſequently, that the leaſe offered to be executed by the 
« defendant, John Gore Booth, is not an execution of the co. 
« yenant in the leaſe, dated the 22d day of December 1749.” 


2 / 


Saturn, Maxrix verſus O'Hara. 
- May 30. x ; ; 
A fecend HIS was a rule to ſhew cauſe why an exoneretur ſhould 


commiſtion® J not be entered on the bail-piece, the defendant having be 


bankrupt, come bankrupt ſince the cauſe of action, and obtained his certi- 
* nding + ficate, The defendant, in Zwly 1775, carried on the trade of a 


der which linen draper, and lived in London. In March 1776, he became 
I his bankrupt, and was refuſed his certificate; before which bank 


3 ruptcy the cauſe of action aroſe. The defendant then went to 


a bankrupt Briſtol, where he entered into partnerſhip with one James Wright, 
—_— a dealer in cheeſe ; and half a year after, became bankrupt again, 
Hisdiſf@a Under this ſecond commiſſion, which was taken out at Brifto, 


— — — / lod and which the creditors in 4 knew . of, he obtained 


= pope his certificate. 
the court Mr. Wallace, who ſhewed cauſe, 3 that the bankrupt 


5 not having obtained his certificate under the firſt commiſſion, 
order an ex- the whole proceedings under the ſecond, were void. Conſe- 
— ce quently the certificate could be no bar to the action. 


ont ne bail- 10 a Mr. 
p1EcCE, 


EASTER'TERM- 18 Geoncs III. B. E. 

Mr. Dunning contra, contended, that if the ſecond com- 
miſſion were irregular, the only mode of defeating it was by 
application ta the Great Seal to ſuperſede it. But that there 
was nothing in the ſtatutes againſt bankrupts which prevented a 
perſon from having the full benefit of his certificate, however 
irregular the proceedings might be, as long as they continued in 
force : And that this was not the proper mode to try whether 
they were legal or not. 

Lord MaxsPIELD.— This is an application to the equitable ju- 
riſdiction of this court. Formerly the method was, for the bail 
to ſurrender the defendant, and then for him to apply to be 
diſcharged upon an affidavit, ſtating the fact of his having be- 
come bankrupt ſince the eauſe of action aroſe, and obtained a 
certificate of his conformity to the commiſſion. But of late, 
where a bankrupt is clearly entitled to his diſcharge, the court, 


to avoid circuity, have ordered an exoneretur to be entered on 


the bail-piece, without the form of a regular ſurrender of the 
bankrupt by his bail.— Here it is clear that the bankrupt him- 
ſelf would not have been entitled to his diſcharge, if ſurrendered : 
and the bail can never be in a better ſituation than the principal. 
An uncertificated bankrupt is incapable of trading or contracting 
for his own benefit, All the property he acquires, belongs to his 
creditors. If he cannot trade for himſelf, he cannot be the 
object of a ſecond commiſſion. 2. The proceedings in this caſe 
under the laſt commiſſion are manifeſtly a groſs fraud and con- 
trivance, on the face of them. The defendant, a ſinen-draper 
in London, after being a bankrupt there, goes to Briſol, changes 
his trade, and enters into partnerſhip with a cheefe-monger ; and 
within Ax months after, breaks again. A ſecond commiſſion is 
taken out; not in London, where his former creditors would 
have heard of it, but at Briſtal, where it might be conducted 
without their knowledge: And under this commiſſion he obtains 
his certificate. The whole proceeding 'is a groſs fraud. Even 
ſuppoſing the creditors under the firſt commiſſion had been in- 
formed of this, and had been inclined to prove their debts 
under it, they could not have done * Therefore, diſcharge 


the rule. 


BuLLER Juſtice. take it to be perledly clear, that a ſecond 


commiſſion cannot be taken out againſt an wncertificated bank- 


rupt ; and for this reaſon ; It would be entirely idle and nuga- 
tory. Becatiſe all his eſſects belong to his creditors under the 
firſt ; And I take this to have been determined in the caſe of a 

| Dd 3 ligpterman, 


— 


_ _—_— . - EC. * — SD - = — * — — a * 
j bo —__— CO "= —_— - —— 
* . — 
* Z > 
— — to a — . — 
* * — —. 


r 


na 4 
_ 
— _—— — — - - = 
n * * - 4% AF + B% * 
= * CTY © CS — 


„ 
* 5 7 * 
* 


n 0 =o ih — — 20 1 
- EE . ME. = — . 
— — — 4 G 


. 


"4 


825 EASTER TERM 18 Gone III. B. X. 


1778. Jighterman, where the aſſignees under the firſt eommiſſion re- 
covered a lighter, built by the bankrupt, (being uncertificated,) 
Manis after a /econd commiſſion ſued out?. FF | 

Per Cur. Rule diſcharged. 


| O'Hara. | 
* Yid: Evans verſus Mans, ſupra, 56g. but no mention is there made of a 
ſecond | Fi l 8 8 
fam d · AvERY verſus HOOLE. 


ation, THIS was an ation of debt on the game laws, for uſing a 
. Fendant uſed” gun to kill and deſtroy the game. Plea not guilty : and 
a gun, bee jſſue thereon. At the trial before Mr. Juſtice Gould, on the 


an engine to 


_ till andde- Northern Circuit, an objection was taken to the declaration, be- 


2 cauſe it ſtated only, that the defendant uſed a gun, being an 
good, of engine to kill and deflroy the game, without averring that he uſed 


Querey if "it for the defiruftion of the game : Mr. Juſtice Gould thought the 
2 objection was on the record; therefore, proceeded to try the 
murrer.— cauſe, and the jury found a verdict for the plaintiff. | 


3 Mr. Arden, on Thurſday, May 6th, in this Term, moved in 


will cure 
ambiguity; arxreſt of judgment, upon the ground above mentioned; and cited 


but it wil 


not aida the caſe of Rex verſus Hunt, Paſch. 15 Geo. 3. B. R. Rex 
| he hy: = © v. Gardiner, 2 Str. 1,090; | 
the action Mr. Wallace and Mr. Bolton now ſhewed cauſe, and infiſted, 
e that this being after trial, the objection was cured by the verdict. 
In effect, however, the offence was ſufficiently charged. For it 
the words, being an engine,” were read, as they ought to be, 
in a parentheſis, the reſt would be an expreſs averment, * that 
„the gun was uſed to deſtroy the game.” The. cafes of Rex v. 
Hunt, Eaſt. 15 Geo. 3. B. R. and Rex v. Gardiner, 2 Str. 1,090. 
Andrews, 255. S. C. cited in ſupport of the motion, were caſcs 
of convictions. The latter was held bad, becauſe the defend- 
ant was convicted of tezping only, not of ng And the fer- 
mer was given up without argument. But admitting it had been 
argued, a conviction and declaration are very different. In 
Bluet v. Needs, Comyns, 522. it was expreſsly held to be mat- 
ter of evidence for the jury, Whether a gun is an engine to kill 
and deſtroy the game ? and here the jury have pronounced 
it ſo. The rule in criminal as well as in civil caſes is, 
that a verdict will ſupply whatever muſt of neceſſity be 
given in evidence. To this purpoſe they cited A/fon verſus 


Buſcough, Carth. 304. and Frederick v. Lookup, 4 Burr. 2,018, 
The 


- 
© - 


6 > © = 


_— „ 
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The latter was an action qui tam, for treble the value of 


money won at play, brought by the plaintiff, on behalf of 


himſelf and the poor of the pariſh of Covent Garden ; and the 
offence was ee only, at Weftminfler aforeſaid, without 
ſpecifying any pariſh: And after verdict for the plaintiff 
was adjudged good. Here, the objection is after verdict; and 
therefore cured. 


Mr. Arden, contra, in ER of the rule, contended, that | 


where a e doen not contain a ſufficient charge, 
verdi? will not help it; and here no ' offence is charged. 
All the precedents agree, that the defirufion of the game 
muſt be referred to the w/e, and not to the engine: And 
there is no difference as to the ſenſe of the words, whether 
they are contained in a declaration or a conviction. In 
Buxenden v. Sharp, 2-Salk. 662. which was an action for 


keeping a vicious bull, the ſcienter being omitted in the 


declaration, was held naught after verdict. In Reaſon v. Liſle, 
Comyns, 576. the judgment was arreſted, betauſe it was only 
charged in the declaration that the defendant uſed @ dog to 
kill game, without ſhewing that it was any of the dogs de- 
ſeribed by the act. And in JTocker v. Wilkes, 2 Str. 1,126. it was 
decided, that this being a penal ſtatute, could not be extended 
by implication. Upon theſe authorities, he prayed the rule might 
be made abſolute, 

Lord MansF1ELD.—The caſe of Rex v. Hunt was TY up 
without argument. What paſſed at the trial in this caſe is mate- 
rial; and ſhews the true diſtinction, No objeQtion was made at 
Ny Prius, that the evidence did not prove the offence z but the 
objection was, that the offence was not charged in the de. 
claration with ſufficient certainty. The judge anſwered, that 
the objection, if founded at all, appeared on the record, and 
therefore he would try the cauſe according to that con- 
ſtruction which conſtitutes the offence. It has been very 
truly ſaid, that a verdict will not mend the matter, where 
the giſt of the action is not laid in the declaration. But it 
will cure ambiguity. Here, according to one method of 
pointing the ſentence, putting a comma after the word © en. 


« pine,” the offence is ſufficiently charged; for it will then 


ſtand thus: That the defendant uſed a gun being an en- 
« vine for the deſtruction of the game.” And there is no 
charge in the declaration but according to that conſtruction. 
This differs widely from the caſe of a conviction; for there, 
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1778. great nicety is required. The court muſt ſee that the offence 
— js. within the juriſdiction of the juſtice, and that he hag 
purſued his authority. The caſe of Frederick v. Lookup, is 
Hooxz. very ſtrong ; becauſe there it was abſolutely neceſſary that 
the offence ſhould be committed in the Pariſh, to entitle the 
plaintiff to recover; and muff have been ſo proved : Aſter verdict 
\ | therefore for the plaintiff, the court held it was cured. So here 
the uſe muſt have been proved at the trial, or the verdict could 
not have been found for the plaintiff, 1. might have been dif- 
ferent, perhaps, if this ambiguity had been aſſigned as ſpecial 

cauſe of demurrer. 

Per Cur. Rule for arreſting the judgment diſcharged. 


* \ | N 2 
THE END OF EASTER TERM. 


On the 3d of June 1778, the Great Seal was delivered to 
Edward Thurlow, of the Inner Temple, Eſq; his Majeſty's At- 
torney General, with the ſtyle and dignity of Lord Chancellor, 
Upon this occaſion he was created a peer, by the title of Lord 
Thurlow, Baron of A/ofield, in the county of Suffolk. 
Mr. Wedderburne, Solicitor General to his Majeſty, ſucceeded 
Lord Thurlew as Attorney General. — And James Wallace, Eſq; 
one of his Majeſty's counſel learned in the law, was appointed 
Solicitor General, in the room of Mr, Wedderburne. 
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BoLoGNE verſus VAUTRIN. Friday, 
| June 19th, 
THE clerk of the attorney for the defendant in this cauſe, The attor- 
appeared in court to juſtify as bail for him; but was rejected ney's clerk 
as an improper perſon, upon the principle of the rule of Mich. pt og 


1g Geo. 2. ordering © that no attorney ſhall be admitted as bail '2 be bail tor 


he defend - 
« in any action depending in this court.“ — 
———— ... ———— — 
. nl Tueſday, 
M1CHELL verſus NEALE ef uxor. 7 04 


T HIS was an action of aſſault and battery. The declaration Declaration 


conſiſted of three counts. In the ue firſt it was charged, o_— -z 


that the defendants on the 6th of May 1777, and on divers other the 6th of 
days and times from and between that day and the commencement — | 
of the plaint, made an aſſault, &c.: and in the third, that on «her days 
the ſaid ſeveral days and times, or on ſome or one of them, the de- — — Me 


fendants made an aſſault, c.: The defendants demurred, and aſ- day and the 


ſigned for ſpecial cauſe, that the affault ought to have been ment of the 
charged on a day certain, and not with a continuando. — ru 


Mr. Morgan in ſupport of the demurrer argued, that the of- tif, is 4a. 
fence being one ſingle af, could not be laid with a continuands ; 
that no plea but the general ifſue could be put in to ſuch a de- 
claration ;z and cited Butler verſus Hedges, I Lev. 210. Gillam 
verſus Clayton, 3 Lev. 93. Brock v. Biſhop, 2 Ld. Raym. 823. 
2 Salk. 639. 8. C. Monckton verſus Paſbley, 2 Ld. Raym. 976. 
2 Salk. 638. S. C. | 

Mr. Bower, contra, for the plaintiff, admitted the /a/? count 
could not be ſupported ; but as to the ii he ſaid, there was a 
difference between a centinuando, and diver/is diebus et vicibut. 

Here, 
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1778. Here che deſendants might have pleaded not guilty as to all the 
7 aſſaults but one, and have juſtified as to that one; as in treſpaſs, 
x os guare clauſum fregit, where a new aſſignment may be made 


Nzars, to one treſpaſs, and not guilty pleaded to the reſt. Sed per curiam, 


ron allocatur. An affault is one entire individual act; and cannot 
be committed at divers times. Beſides, it is impoſſible for a 
. defendant upon ſuch a declaration as this, to know whether the 
plaintiff means to prove one aſſault only, or twenty: Therefore 


* 


he cannot be prepared to juſtify. 
Her Cur. Judgment for the defendants, 
— ̃ — —— 
— Ex parte BROUNSALL, 
An attorney "J*HIS was an application to the court to ſtrike the defend - 
— ant off the roll of attornies, he having been convicted of 


firuck off ſtealing a guinea z for which offence he received ſentence to be 


Becel he branded in the hand, and to be confined to the hobſe of correr- 
duct in te tion nine months. 
hand and Mr. Solicitor General, who hewed 1 ſtated, that the con- 
— + ol viction, which was the ground-work of the motion, was at lealt 
ment pur= four or five years ago: ſince which time no miſconduct what- 
pray 19g ever could be imputed to the defendant ; and he argued, that the 
2 year: , defendant having received the benefit of clergy and having been 
no miſcon- branded in the hand, it operated as a ſtatute pardon; therefore, to 


— comply with the application would be to puniſh the defendant 
| fince.—He a ſecond time for the ſame offence. He cited Serle v. Williams, 
— =_ Hob. 288. where it was held, © that a clergyman could not be 
—— « deprived for a felony, for which he had received the benefit of 
« clergy:” And Hobart ſaid, © that an action would lie againſt 
« any perſon for calling him a thief,” as was reſolved in Cuddingin 
v. Wilkins, Trin. 13 Fac. 1*, He cited alſo Sir T. Raym. 370. 
Mr. Le Blanc, iu ſupport of the motion, ſtated, that this was 
a proſecution by the magiſtrates of the county, and not by the 
proſecutor of the indi&lment for the felony. And that the only 
object of it was to prevent the neighbourhood from receiving 

any injury. 
Lord MansFiELD.—This application is not in the nature of 2 
ſecond trial or a new puniſhment. But the queſtion is, Whe- 
ther, after the conduct of this man, it is proper that he ſhould 
continue a member of a profeſſion which ſhould ſtand free from 
all OI Suppoſe he had been a juſtice of peace, the con- 


Vie this caſe, H:bart, bs 
9 viction 


e 


hy ny 
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. vition itſelf would not remove him ſrom the commiſſion; but 1778. 
could there be a doubt that he ought to be ſtruck out of the com- 


miſſion ? As at preſent adviſed, I am of opinion, without any 2 


doubt, that the rule ſhould be made abſolute. But as it is for *****. 
the dignity of the profeſſion that a ſolemn opinion ſhould be 
given, we will take an opportunity of mentioning it to all the 
judges.—Lord Mansfield on this day ſaid, We have conſulted 

all the judges upon this caſe, and they are unanimouſly of 
opinion, that the defendant's having been burnt in the hand, is 

no objection to his being ſtruck of the roll. And it is on this 
principle; that he is an unfit perſon to practiſe as an attorney. 

It is not by way of puniſhment ; but the court on ſuch caſcs 
exerciſe their diſcretion, whether a man whom they have ſar- 
merly admitted, is a proper perſon to be continued on the roll 

or not. Having been convicted of felony, we think the de- 
fendant is not a fit perſon to be an _—_— Therefore let the 

rule be made abſolute.” 


Rex verſus ROWLAND PHILLIPS, 3 


PON an inditment againſt the defendant, at the Lent It an ogicer 
aſſizes, at Exeter, for the county of Devon, 1778, for the — oe 


murder of William Collier, the jury at the trial before Mr. Baron fire is the 
Perryn, found a ſpecial verdict, ſtating in ſubſtance as follows: 232 ror of 
« An order of council for impreſſig ſeamen. A warrant made 9 of a 
ein conſequence of it to captain M:/bank, commander of his Ma- — bring 
« jelty's ſhip Princeſs Royal, who, by indorſement deputed Jabn {7% _ 
« Naſmith, fourth lieutenant of the Princeſs Royal, to execute it. it is only 

« That William Collier, the deceaſed, was a fiſherman: 'The de- 3 
* fendant was a midſhipman belonging to the Princeſs Royal, | 
and on the 25th of September 1777, was ſent in the brig Hope 

« (a tender) commanded by lieutenant Naſmith, into Torbay, to 

« impreſs ſeamen. That he went from the tender into a boat, by 

the directions of the lieutenant, to put people on board the fiſh- 

ing boats as they returned from ſea, who might carry them 

under the ſtern of the tender that the heutenant might examine 


« whether they had any protections. That he put Francis Graham, a 


quarter- maſter, on board the boat or ſmack of the deceaſed ; that 


the ſmack at firſt made a feint of proceeding towards the tender; 
* but inſtead of continuiog in that courſe, ſhe afterwards put out 


* to ſea, with the (aid Francis Graham on board. That Cm 
then 


$31 
4778. 
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& then waived his hat, by way of fignal of diſtreſs, and for af. 


s fiſtance : Upon which the defendant went on board another 


, fiſhing-boat, with the quarter-maſter as his aſſiſtant, armed 


& with a muſquet and ball, and two cutlaſſes; and gave chace to 


© the deceaſed for three hours; in the courſe of which time, the 


“ defendant fired fix or ſeven ſhots, at the diſtance of a quarter 
& or half an hour between each, for the purpoſe of bringing the 
« ſmack of the deceaſed to. That the hallyards of the ſmack had 
been cut by Francis Graham, and that the ſmack was in the 
„ act of lying to. That within the diſtance of fixty yards, the 
« defendant fired a muſquet loaded with ball, the ſea then run- 
« ning very high, and ſhot the deceaſed on the left fide of his head. 
© That Francis Graham was at that time ſtanding cloſe to the 
« deceaſed. That the defendant ſaid, * if they did not bring 
* to, he would fire at the man at the helm; but if he could get 
« Graham out of the veſſel, he might go to hell.” That before 


0 the defendant fired the muſket, the maſter of the Indufty 


« fiſhing-boat deſired him not to fire, but the defendant did 


« fire; the deceaſed fell, and then one John Deſent ſaid, * you 


ic have killed a man: Upon which the defendant ſaid, do you 
« think I meant it. That before the laſt firing, a #rugg/ing was 
« ſeen between Francis Graham and the deceaſed, and that there 
« was an apprehenſion Graham would have been thrown over- 
& board: That a hat and four bludgeons were ſeen floating on 
« the ſea. That the defendant fired from a muſquet loaded with 
& ball, as is uſual in the navy, to bring the ſmack of the ws 
& and to hit the hallyards.” 
No counſel appeared on the part of the proſecution. | 

Mr. Baldwyn for the priſoner argued, that the facts found, 
amounted only to manſlaughter. To conſtitute murder, there mult 


de malice, either expreſs or implied. Lord Cole, 3 Inf. 47- defines 


murder thus: © When a perſon of ſound memory and diſcre- 
46 tion, unlawfully killeth any reaſonable creature in being under 
© the King s peace, with malice aferethought either expreſs or in- 
« plied :” And according to Lord Hale, vol. 1. 449 murder is 
« killing a man of malice prepenſe. But the unfortunate act here, 
has nothing of expreſs or implied malice within the above deb- 
nition. There is no appearance of ill-will to the deceaſed, The 
fixing was not done in an uncommon manner, or with unuſual 
weapons. He cited Hawk. Pl. C. 85. ſect. 50. and Kelyng, Go. 
Lord MansFIELD.—lt is impoſſible upon this ſpecial yerdid 


to ſay, that the defendant is guilty of more than A 
ot 
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For it is expreſsly found, that he fired in the ua manner to bring 1778. 
veſſels to, and to hit the hallyards, - 
Whereupon, the defendant was immediately arraigned, and wks 
upon praying the benefit of clergy, Mr. Juſtice Willes pro- PuiII Liz. 
nounced the ſentence for burning him in the hand, which was 

executed in the face of the court, and he was then diſcharged. 


— 
Rees verſus ABBOTT. | Tueſday, 


HIS was a writ of error from the Common Pleas, in an 
action upon a promiſſory note made by tuo, and the action — ew — 
brought againſt the defendant, the now plaintiff in error, only, who another 
let judgment below go by default. The declaration ſtated, that made their 
the now plaintiff in error and another, made their promiſſory note, by 
note, by which they jointly or ſeverally promiſed to pay. Few tn 
Mr. Mood, for the plaintiff in error, objected, that it was not — 
ſufficiently charged that he had made any promiſe to pay — 7 
note in queſtion; and cited Butler v. Maliſſey, 1 Str. 76. and 
Ovington v. Neale, 2 Str. 819. as expreſsly in point. 
Lord MansFIiELD.—lf or is to be underſtood in this caſe as a 
digunfive, who is to ele, whether the note ſhall be joint or ſe- 
vera! Certainly the perſon to whom it is payable, If ſo, the 
plaintiff has made his election. But or, in this caſe, is ſynoni- 
mous to and. They both promiſe that they, or one of them, ſhall 
pay: Then both and each is liable in. ſolidum. The nature of the 
tranſaction forces this conſtruQion. It is ſaid that Judges ſhould 
be afute in furtherance of right, and the means of recovering it. 
And therefore one is aſhamed to ſee either hitch or hang upon 
pins or particles, contrary to the true manifeſt meaning of the 
contract. 
BolLLEx, Juſtice = the note had been a joint note only, not 
2 joint and ſeparate note, the defendant could only have pleaded 
in abatement. It would not have been error. 


: Per Cur. Judgment affirmed, 
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- Dox, ex dim. HansoN, verſus FYLDEs. ' 

Tueſday, | 1 


June zoth, ON a rule to ſhew. cauſe why a vew trial ſhould not be 
One deviſes granted, the caſe appeared to be as follows : This was an 


ſſua - 
pry ejectment, brought for an ancient meſſuage and tenement and 


2 certain lands in Preſtwicke, in the county of Lancafter, which 


ter 4 and formerly belonged to the widow Scolefield, who had four daugh- 
bebe ters. At the trial before Mr, Juſtice Gauld, at the Lent afliſes 
ever; and at Lancafter, 1778, it appeared that the widow Scolefield died a 


» —— — 45 year before the ſtatute of frauds and perjuries was made; and 


— z. by her will, bearing date the 2oth of June 1676, after recitug 
and the beirs that ſhe was ſeiſed in fee of the premiſes in queſtion, ſhe de- 


(of fer boys | viſed them in the following words: „It is my will and mind, 


— om & and I do hereby give, bequeath, grant, alien, releaſe, and con- 
feurts firm, all and every part of the. ſaid meſſuage, tenement, and 
cavghter in « all and every the lands, c. thereunto belonging, unto my el- 


tail, 
endete © deſt daughter, Alice Scolefield, and the heirs of her body lawfully 


nevertheleſs to be begotten for ever : And for want of ſuch iſſue, then to my 


with 1807. 


to be leuied cc daughter Anne Scolefield, and the heirs of her body lawfully to be 


3 « begotten for ever : And for want of ſuch iſſue, then to my third 


_—_ and e daughter Margaret Scolefield, and the heirs of her body for ever: 
ded equally c And for want of fuch iſſue, then to my youngeſt daughter, 


3 1 Judith, and the heirs of her body for ever; and for want of ſi ch 
younger « iſſue, then to the right heirs of me the ſaid: Alice Scolefield, for 


1 te ever; charged and chargeable, notwithſtanding, with the full 


the execu- e ſum of nine ſcore pounds, to be levied and raiſed out of the firf 
fand 1 « clear annual and yearly iſſues and profits of all and every the ſaid 
id 


— « meſſuage, tenement, lands, and premiſes aforeſaid, and after 


and 2 % my deceaſe to be equally diſtributed amongſt my three young- 
2 « eſt daughters, Anne, Margaret, and Judith, as the ſame ſhall 
— m ” « be ſo raiſed, c. for and towards their maintenance and better 
— raiſed «© preferment. And it is my will and mind, that my executors, 
the ſaid et hereinafter mentioned, ſhall and may ſtand and be ſeiſed, poſ- 


ſ , * 5 * - 
— « ſeſſed, and intereſted of, and in, all and every the ſaid meſ- 


— be „ ſuage, lands, tenements, c. with their appurtenances, from 
paid by the «© and immediately after my deceaſe, for ſo long a time as until 


— « they or their aſſigns ſhall, may, or lawfully might have fully 


— cc raiſed, received, and taken up the aforeſaid ſum of nine ſcore 


the raiſing, © pounds, over and above all coſts and charges, as the ſame ſball 


or other — : 
payment of the ſaid ſum by A. or her heirs, then that A. and her heirs ſhould enjoy the ſaid meſ- 


ſuage, Cc for ever; allowing the three younger daughters and a couſin, the uſe of the kitchen 
and the rooms over till they married. Held, that A. took only an efate tails «he 


r L%. et nat En 
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« be ſo raiſed, to and for the benefit of my ſaid daughters Anne, 
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« M. and J. equally, or ſo long as until the ſame ſhall or may — 


« be paid and diſcharged by my eldeft daughter, Alice Scolefield or 
« her heirs : and from and after the raiſing and receiving or other 
« payment of the ſaid ſum of nine ſcore pounds by my daughter 
« Alice Scolefield or her heirs, it is my will and mind, that ſhe and 


e hey heirs (hall have, hold, and enjoy the ſaid meſſuage, &c. for 


« ever : only allowing my three youngeſt daughters, Anne, M. 
« and 7. and my couſin Edmund Scholes, the kitchen and the 


« rooms over belonging to it, to have and dwell in, until they 


&« ſhall happen to be married, and no longer.” The ejectment 
was brought by the leſſor of the plaintiff, as heir of the body of 
Alice Scolefield, the eldeſt daughter, againſt the defendant, who 
was a purchaſor or creditor of Alice Scolefield. At the trial, the 
defendant inſiſted, that under this will, Alice took a fee. It was 
admitted, that the nine ſcore pounds were paid between the death 
of the teſtatrix and the year 1688 ; and in order to ſhew that 
the intention of the will was to give Alice a fee, the defendant 
offered evidence, that in the year 1676, the teſtatrix, having then 
an eſtate for three lives in the premiſes, purchaſed the rever/ton 


for 120/. That an eſtate for three lives is conſidered as of 
equal value with the reverſion of ſuch eſtate z and therefore, the 


full value of the whole was, at that time, about 240/. The in- 
ference intended to be dran from this was, that after payment 
and diſtribution of the 1807. amongſt the three younger daugh- 
ters, there would remain only the value of 60 J. for the eldeſt. 
Therefore, ſuppoſing her to take a fee, ſhe would have no more 
than her ſiſters ; but each would take an equal intereſt, On the 
other hand, as the annual value was but 177. it was impoſſible 
the teſtatrix could intend the eldeſt to be ſo long without any 
benefit at all, as ſhe neceſſarily muſt be, before the rents and pro- 
fits would amount to the ſum of 180/. This evidence was re- 
jected by Mr. Juſtice Gould, and a verdict was found for the 
plaintiff, ſubject to the opinion of the court upon a motion for a 
new trial, without coſts, on the whole of the caſe. 

This caſe was ſpoken to laſt term, by Mr. Mansfield, Serjeant 


Walker, Mr. Lee, and Mr. Bolton, for the plaintiff; and by Mr. 


Wallace, Mr. Dunning, Mr. Davenport, and Mr. Wilſon, for the 
defendant. The court took time to conſider; and on the laſt 
day of the term Lord Mansfield ſaid, that both points of the caſe 
required great attention; therefore ordered it to ſtand in the 
paper for argument this Term, 


— 
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It was now argued by Mr. Leefor the plaintiff, and Mr.Wilſon for 


 — the defendant. The ſubſtance of the arguments was as follows: 


Mr. Lee, after ſtating the will, ſaid, The two queſtions are, 


weir 
rds. firſt, Whether Alice Scolefield took an eftate tail or an eftate in fee, 


confidering the whole of the will together, without regard to any 
foreign extrinſic circumſtances? Secondly, Whether the court is at 
liberty to regard ſuch extrinſic circumſtances, as were offered to be 
proved at the trial, reſpecting the will. As to the firſt point, he 
contended, that Alice Scolefieid took an gate tail. The teſtatrix, 
after ſtating herſelf to be ſeiſed in fee-ſimple, deviſes to Alice 
Scolefield expreſsly/in tail. So far it is clearly an eſtate tail. Then 
comes the charge of vine ſcore pounds for the younger daugh- 
ters, and that the executors ſhall be ſeiſed till the ſaid ſum ſhall 
be raiſed or paid. Then that Alice Scolefield and her heirs fhall 
enjoy, and that ſhe and her heirs ſhall permit the fiſters to w fa 
the uſe of ſome particular rooms. —It is a general rule, t 
when land is given, charged with money to be paid out of the an- 


nua profits, that is not a reaſon for conſtruing che deviſe to ex- 


tend further than the words expreſs. For Collier's caſe, 6 Co. 16. a. 
reported alſo in Cro. Elia. 378, ſhews, that the only reaſon for 
extending the conſtruQion is, becauſe otherwiſe the deviſee may 
loſe by the deviſe ; and that can only happen where a groſ7 ſum is 
to be previouſly paid. Freak v. Lea, 2 Lev. 249. Pollexf. 553. 
S, P. Even the charge of a groſs ſum, not payable merely ont 
of the rents and profits, will not make it a fee, if a contrary in- 
tention appears. Bacon v. Hill, Cro. Elix. 497. But here is no 

charge of a groſs ſum, ſo as to make it doubtful whether the 
deviſee might be a loſer: for this is to be paid out of the frf 
rents and profits. — The word “ heirs” in the latter part of the 
will plainly is meant to give to all her children ſucceſſively, to 
charge the land with a ſum of money for the younger, that they 
all, as executors, ſhould hold till the money ſhould be paid, 
and then, that the eldeſt ſhould take, in the manner preſcribed 
in the beginning of the will. In Webb v. Herring, 2 Cre. 415. 


the word © heirs” was conſtrued to mean © heirs of the body” 


(which had been mentioned before in the will); the limitation 
over being to the teſtator's heir at law. Tyte v. Willis, Forreſt. 
Rep. 1. S. P. - It is a certain and invariable rule, that a will muſt 
be conſtrued in ſuch a manner as that every part of it may ſtand; 
but if the latter part of this will ſhould be conſtrued to give 3 
fee - ſimple, it would entirely overturn the former part ; though 
it does not appear that any new circumſtances occurred to the 


mind of the teſtatrix. Therefore, Alice took only an g/fate —_ 
| of 


. 


— 
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As to the point of evidence, he inſiſted, that the court could 


hot go into the circumſtances of the family in order to make an ——— 
D 
equal diviſion, nor receive extrinſic evidence. He again men- 


tioned Collier's caſe, where it is ſaid, * that the value is imma- 
« terial;” and J/ellock v. Hammond, Cro. El. 204. to the ſame 
effect. He alſo relied much on Lord Cheney's caſe, 5 Cs. 68. for 
the general principle, “ that the conſtruction of wills ought to 
& be collected out of the words of the will in writing, and not 
« by any averment out of it.” If circumſtances our of the will 
are to have any weight, it will never be certainly known by the 
parties intereſted, by counſel adviſing them, or by. purchaſers, 
what title can be maintained under it, The caſe of Cole v. Raw- 
linſon, 1 Salk. 234. ſhews, that Lord Holt's opinion was, that the 
intent of the teſtator was to be collected from the words of the 
will, not from extrinſic circumſtances. To this point alſo, is the 
tale of Brow} v. Selwyn, on appeal, in the Houſe of Lords, 
from a decree of Lord Talbot, , 
This evidence was offered to ſhew, that the diviſion of her 
property by the teſtatrix would be more equal, if this deviſe 
were to be conſtrued a fee. But it is nothing to the court, whe- 
ther the diviſion is equal or unequal, prudent or imprudent ; it is 
only material to them, what appears to them to have been the 
will of the teſtatrix, not what ir ought to have been. Lord Ba- 
con's diſtinction between ambiguitas latens, and ambiguitas patens, 
$a right diſtinction, and ought to be adhered to. As to the caſe 
of Oates ex dim. Wig fall v. Brydone and others, 3 Burr. 1,895- 
there, it only appears that the value was unneceſſarily found, 
Upon theſe grounds, he prayed the rule might be diſcharged. 
Mr. Wilſon, for the new trial, began with the point of evi- 
dence ;; for, he ſaid, if that could be once eſtabliſhed in his fa- 
wur, it would - manifeſtly appear that the teſtatrix meant to 
give Alice Scolefield an eſtate in fee. He laid it down as a general 
tule, that where it appears that a teſtator had any particular 
thing or circumſtance in contemplation, the court may inform 
themſelves of that circumſtance, in order to be as fully ac- 


quainted with it as the teſtator was. Now where a teſtator 


charges his eſtate with the payment of money, he has always the 
ralue in contemplation + Therefore, in this caſe, the land being 
charged, its value ought to be enquired into: In Caollier's caſe 
it is ſaid, That where the land is only of the value of three 
* or four pounds a year, and 20 4. or 30 J. only are charged upon 
* it, there the deviſe is conſtrued to be for life ;” which ſhews 
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: 1778. that the value may be enquired into; and that in a doubtful caſe, 
it may depend on the value. To this effect are Kerman verſus 
3. Johnſon, Stiles 281 & 293 : and allo en v. Gilbert, 2 P. Wins, iz. 
Frrbrs. Prec. in Chant, 5 23. S. C.—In Lord Cheney's caſe, though ſome 
fuch doctrine might have fallen from the court, as Mr. Lee 
mentions, yet the main queſtion was different from this. In 

ſuch a caſe as the preſent, there can be no danger in admitting 

+ parole evidence; becauſe the value of an eſtate is a thing noto- 

rious, and any impoſition in that reſpect might be eaſily detected. 

Lord Holt, in Cole v. Rawlinſon, lays down the rule of evidence 

too largely; beſides his opinion was extrajudicially given, and h 

the other three Judges diſſented from it, Parole evidence may 


be given to rebut an equity. 17 
Here the court aſked Mr. Wilſon, What uſe he meant to make 
- of this evidence ? ne 
Auer. To ſhew the eſtate was ſo ſmall, that if it was fl. 
meant to be given in tail only, the eldeſt. daughter might loſe 2 
her proviſion : For if ſhe does not pay nine ſcore pounds imme. 
diately, ſhe 'muſt wait till it is paid out of the profits, which 0 
would have taken many years. The executors could not have the 
raiſed the fum by mortgage, as the only means preſcribed are bac 
out of the firſt clear annual profits. The teſtatrix at firſt in- my 
tended to give an eſtate tail to all her children ſucceſbvely ; then WF. . 
* me ſeems to have conſidered that the younger were to come in jarte 
. for their legacies of money immediately.z and thexefore to har: he 63 
meant to give the land to the eldeſt in fee. The latter deviſe, the d 
(conſidered in itſelf), is clearly a deyiſe in fee. The rule, tha. yy 
| where a doubt ariſes on any part of a will, it muſt be conſtrued. 
3 ſo that every part may ſtand, is right, where it applies: But niet 


here is no doubt on the meaning of either clauſe; the difficulty 
lies in the latter clauſe being inconſiſtent with the former. The takin 
caſes cited on the other ſide, where the word © heirs” had been 


| if 
conſtrued to mean heirs in tail, (they having been mentioned * 
before,) were ſo determined becauſe it appeared in thoſe caſei 


that the teſtator did not know the legal diſtinction between the 
word “ heirs,” and the words © heirs of the body ;” but in 
this caſe it manifeſtly appears that the teſtatrix knew that dil 

- tinQtion ; and, therefore, if ſhe had meant in the latter clauſe t« 
give an eſtate tail, ſhe would have uſed the words, “ heirs « 
tc the body” again. 
Mr, Lee in reply. The doctrine laid down in ſupport of th 
rule, tends to {ubyert every eſtabliſhed rule in the conſtrudus 


15 8 
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bf wills. The principle which diſtinguiſhes between a charge 


of money to be paid out of the rents and profits, and a groſs 
ſum to be paid generally, is n ** though now at- 
tempted to be overturned. 

Lord MaxsrIELD.—All the * in which the implication 
ariſing from the condition of paying money, is admitted, are 
caſes where the queſtion was, Whether the deviſees took an 
eſtate for He or in fee ? *. not whether they took an eſtate in 
tail, or in fee: 

Mr. LꝝE.— As to the argument attimtos to be drawn from 
the teſtatrix uſing the words, „ heirs- of the body,” in the for- 
mer part of the will, and not in the latter; it is an inference 

equally juſt, to ſuppoſe that as ſhe firit ſtates herſelf to be ſeiſed 
in fee ſimple of the lands, and does not uſe ſimilar expreſſions 
l the latter clauſe in queſtion, ſhe could not mean by that clauſe 
to give an eſtate in fee; if her ſuppoſed knowledge of the tech- 
meal expreſſions is to be argued from at all. 

Car. adviſare vult. 

On this day. Lord Mansfeld, aftet ſtating the caſe, delivered 
the opinion of the court as follows: A motion for a new trial has 
been made upon two grounds: Firſt, That upon the true con- 
ſtruction of the words of this will, Alice Scolefield took an eſtate 
in fee ſimple, and not an eſtate tail only, as contended on the 
part of the leſſor of the plaintiff. Secondly, That ſuppoſing, on 
the face of the will, the latter to be the true conſtruction, yet, if 
the defendant were let in to prove the value of the eſtate at the 
time of the deviſe, ſuch proof would vary the conſtruction, and 
therefore, that fuch extrinſic evidence ought to have been ad- 
mitted at the trial: | 


As to the firſt, it is plain that the teſtatrix, at the time of 


making her will, had legal aſſiſtance; but it was ſuch aſſiſtance 
28 ſerved only to confound, by making her uſe all the dragnet 
words of conveyancitig, without knowing the force of them: 
For ſhe intermites all the words chat belong to grants and deeds. 
After the preamble to her will, ſhe devifes thus :—Here his 
Lordſhip ſtated the will, and proceeded as follows : Now the 
fingle queſtion upon the conſtruction of this will is, © Whether 
the words, heirs of Alice Scolefield,” thrice repeated relative to 
to the redemption of the term veſted in the executors, ſhall be 
* conſtrued to refer to the ſpecial deſignation of the heirs, to 

© whom the eſtate is deviſed in the beginning of the vill; or to 


a introduce a new and more general denomination of heirs, and to 


Ee2 «© amount 
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« amount to a revocation of the expreſs eſtate tail, given in the 
« beginning of the will, with all the remainders over to the three 
cc ſiſters, and the ann i fee to the teſtatrix and her right 


« heirs? It is manifeſt that the firſt deviſe is an expreſs eſtate 
tail to each of the four daughters ſucceſſrvely, and that the teſ- 


with the ſum of 180 J. for the immediate benefit of her other three 


daughters: For the deviſe is in thefe words, “charged and 


4c ſeſſed, that is, receive the rents and profits til} they or ther 


by the teſtatrix in the deviſe of each of the eſtates tail. The 


Ty+ 


charge; or, if I may uſe the expreſſion, this ſum of 180 J. is 


ment, makes no netu deviſe, but only ſuppoſes it a thing that may 


in contradiſtinction to the ſiſters. If the word © heirs” is ſo 


0 

: 

b 

i 

= 

tatrix meant to charge the firſt eſtate tail to her eldeſt daughter, a, 
Te 

fi 

li 


ic chargeable notwithſtanding, &c.” In the ſame clauſe ſhe par. 

ticularly expreſſes her intention, that this ſum ſhould come out re 
of the poſſeſſion, and not out of the inheritance : Becauſe it is to 
be raifed oat of the firft and clear yearly and annual profits. To ef- 
fectuate this intention, ſhe is adviſed to create a term in her ex- 
ecutors to receive the rents and profits guouſgue. So that there 
are in the cleareſt words ſucceſſive eſtates tail, ſubject to | this 


to be raiſed previous to any of the eſtates tail, If the matter 
had reſted there without any other words in the will at all, Alice, 
or the heirs of her body, would have had a right to redeem the 
term veſted in the executors; for it was an incumbrance prior 
to their taking poſſeſſion under the eſtate tail. Of courſe, if they 
raiſed the money, they would have a right to have the term ſur- 
rendered or aſſigned. The teſtatrix, when ſhe mentions this pay» 


happen: For ſhe ſays, „That her executors ſhall - ſtand poſ- 


« aſſigns ſhall have raiſed this ſum ; or for ſo long time as till 
cc Alice Scolefield and her heirs ſhall have diſcharged the ſame; 
et after which payment, ſhe and her heirs ſhall enjoy the ſaid me 
4c ſuage, Cc. for ever.” What is to be paid or diſcharged ? Aſum 
of money to the three younger ſiſters. Who is to be hurt if it 
is not paid ? Alice Scolefield and the heirs of her body. Who 
was to pay? Alice and the heirs of her body: And it is to be 
paid to thoſe who would be her heirs if ſhe had no iſſue, The 
word * heirs,” therefore, in this part of the will, is uſed 


uſed in the firſt place, it muſt be ſo uſed in the ſeveral other 
places that follow. Nothing is to be implied from the addi- 
tional words . for ever ;” becauſe that expreſſion is repeated 


-nature of the proviſion affords a ſtrong argument, that ſhe did 
not mean to change the ſenſe of the word „ heirs”? in this part 
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of the will, and to give a fee ſmple. Becauſe it would be abſurd 1778. 
and nonſenſical to make a diſtinction between raiſing money 
by rents and profits, or by mortgage or ſale, or charge on the 2 
inheritance, where the firſt taker has @ fee imple : What does if FI bs. 
 Ggnify how it is raiſed ? But where the poſſeſſion and the inherit. 
ance are different, a direction to raiſe a ſum of money out of the 
rents and profits, is a burthen thrown upon the poſſeſſion in 
favour of the inheritance. As where an eſtate is given to A. for 
life, remainder to B. in tail, and a charge is made upon the 
rents ani profits, there the eſtate of tenant for life goes in eaſe 
of the inheritance, 'The teſtatrix here might not think of 2 
common recovery. She appears to have meant that her family 
eſtate, which was but a ſmall one, ſhould go to her family 
clear and unincumbered. What knowledge ſhe had, which in- 
duced her to think that Alice could diſcharge this ſum of 180/. is 
not apparent, nor is it material: Her object certainly was to have 
the eſtate free from it. This ſeems to us to be the true conſtruę- 
tion of the will pon the face it. But at the trial, extrinſic eyi- 
dence was offered to ſhew, *©* That the eſtate in queſtion, at the 
time of the deviſe was worth but 240 J.; ani if ſo, ſuppoſing 
« the eſtate to be ſold, each daughter would have an equal ſhare 
& (60/.); and from thence it is inferred, the teſtatrix meant by the 
« ſubſequent deviſe to give a fee ſimple to the eldeſt daughter.” 
There is no occaſion in this caſe to go into the particular excep- 
tions out of the general rule, © That a will ſhall be conſtrued 
« by what appears upon the face of it, and not upon circumſtances 
« or matter extrinſic z” becauſe the extrinſic matter here groves 
nothing at all. It lays indeed a circumſtance before the court 
which might have its weight, if the court were called upon to 
make a will for the teſtatrix. But that the court cannot do. 
If fe has not made the ſhares equal, the court cannot ſay they 
ſhall be ſo. Who knows what proviſion the eldeſt daughter had 
from her father before? Or who can ſay the had none ? It is plain 
the teſtatrix did not mean that all the daughters ſhould take equal!y; 
if ſhe did, ſhe would either have made no will at a; or have 
directed the eſtate to be ſold and divided equally amongſt them. 
But ſhe has made an unequal proviſion ; for ſhe has given 10/7. 
i- more to her daughter Judith than to the reſt; and ſhe gives the 
d youngeſt daughters the nine ſcore pounds intended for them im- 
de mediately, and the eldeſt nothing till they are paid. The evi- 
a dence offered at the trial therefore, does not lay a foundation to 
ay imply that Alice was to take a fee. It is not in the leaſt like the 
6 | ant © a caſes 


r 
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1778. caſes where the court has inferred a neceſſary implication of ag 
—— eſtate in fee, from a deviſe of lands without any words of li- 
Davy mitation, where the lands are charged with a groſs ſum, The 
Frivzs, doctrine in thoſe caſes begun when the modification of uſes waz 

| by way of condition; and charging a deviſee with the payment 

| - of a groſs ſum was looked upon as a condition, the non- perform- 
5 ance of which amounted to a forfeiture of the eſtate: The di- 
rection was to pay a ſum of money by way of condition, and the 
heir entered for the condition broken. Where the teſtator uſes 
no words of limitation; there the rule of law in the caſe of 
grants and deeds; that without words of limitation it ſhall be 
for life and for life only, takes place. But as in caſe of a will, 
the manifeſt intent of the teſtator is deciſive, and need not be 

_ expreſſed in any formal words, the certainty that the teſtator 
muſt mean a bounty and benefit to his deviſee, is ſufficient to 
ſupply the want of a formal limitation. But there never way 
an inſtance of ſuch an implication, where an expreſs eſtate for 
life, or an expreſs eſtate tail is given in terms; and here, it is 
an eſtate tail with ſeveral remainders over. We are therefore 
unanimouſly of opinion, that the eldeſt daughter took only an 
eſtate tail, and that the evidence offered at the trial was totally 
nugatory and irrelevant.— The conſequence i is, that the rule ſor 


a new trial Oy be —_ 
„ "i 

Fridey, | Vicars verſus HAvDON, Leſſee of CarroL, 1 
Fuly 3d. in Error. por 
— 2 IN Michaelmas Term 1762, Carrol, in the name of Hayden 4 B 
ejectment his leſſee, brought an ejectment in B. R. in Jreland for to a 
— this lands there, and laid the demiſe to be for 15 years from the too 
cnn ag of November 1762. In the ſame Term, an injunction ed. 
the declata- Was granted by the court of Exchequer i in Ireland, at the in- terec 
5 dne ſtance of Vicars. On application to the court, Carrol was verſ\ 
term, tho* permitted at the Summer Aſſizes in 1768, to try the eject- ed of 
As gent, ment, execution being ſtaid till further order; and the plain- was 
8 tiff had a verdict. A new trial was moved for and refuſed; Le 
writ of - Whereupon Vicars brought a writ of error in this court; I ha 
2 and the judgment below was affirmed. Carrol proceeding court 
* ee to get poſſeſſion of the premiſes, notwithſtanding execution it is 1 


and a new writ of mittimus was awarded to the Judges of B. R. in Ireland, encloſing the tenor of 
the recprd ſo amended, The e upon payment of coſts by the party applying, | had 


* 
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had been ſtayed by order of the court of Exchequer in Tre- 


land, was, in 1769 prevented from ſo doing, by further in-, 
junction; and dying in 1799, the injunction bill was revived 
againſt his repreſentatives. In Michaelmas Term 1777, the cauſe * Harbor. 


in the court of Exchequer in Ireland was heard, and Vicars's bill 


* diſmiſſed : But 2hirteen days before the diſmiſſion of the bill, 


the term in the ejectment expired, In Eafter Term 1778» 
which was after the writ of error brought, and before the record 
was remitted, an application was made to the court of King's 
Bench in Ireland, to amend the record by enlarging the term; 
which was refuſed, becauſe the record of the judgment was 
here; and the court there ſaid, „they never amended after 
« a writ of error was brought, and the record ſent over to Eng- 
« land. But the application to amend muſt be made here.” 

The record was afterwards remitted to Ireland. It was then 
moved in this court by Sexjeant Maller to amend the record, 
by enlarging the term in the declaration from fifteen to 1 
years. 

Mr. Dunning and Mr, Lawinow hewed cauſe, and objected. 
1. That as the record was ſent back to Ireland, this court could 
not amend, Pending an ejectment the court may enlarge the 
term; but here the cauſe js determined. Therefore it cannot 
be done but by conſent: And cited' 1 Salk, 257. as in point. 
They alſo took a diſtinction between a motion to enlarge a term 
before it is expired, and after, which was the caſe here, Far 
that is more properly making a new term. 


Mr. Solicitor General, and Serjeant Walker, contra, in ſup- 


port of the rule cited Doe verſus Pilkington, Eaſt. 9 Geo. 3. 


4 Burr. 2,447. where the demiſe was laid before an entry made 
to avoid a fine, inſtead of being laid after the entry, and it was 
too late to make a new entry : And the declaration was amend- 
ed. Oates v. Shepherd, 2 Str. 1,272, where the term was, al- 
tered without conſent from five years to ten years: And Ree 
verſus Ellis, Eoft. 14 Geo. 3. C. B. where the declaration count- 
ed of a term expired twelve years before the action brought, and 
was amended by the writ“. 

Lord Maxsr1zLp.—You have not e upon the only doubt 
| have, which is, Whether, being a record from Jre/and, this 
court can amend it? For though the record is fictitiouſiy here, 
it is not ſo in fact. 


* 7ide this caſe ſince reported, 2 Black, Reps 904. | 


842 ; 


1778. 


Vicars 
verſus 


TRINITY TERM 18 Grzoxcs III. B. R. 


J 0o this it was anſwered, that in Bac; Abr. tit. Error, 203. it 
<a is ſaid, «that when the tranſcript is come ſafe from Ireland and 
verſus © entered on the rolls of this court, it is a perfect record here.” 
| Havvomi That in Yelv. 118. a precedent was ſhewn of a record removed 
8 from Ireland, remaining here. And they cited Meredit}'s caſe, 
4b I Ventr. 217. where + GER one's in mn OY amended | 
„ 5 by this court. | 4 
ERS Lord MANSFIELD. —The gage doubt is upon the firm: For 
7 * | the record i is gone back to the court of King's Bench, in Ireland, 
andthe whole of it is ſuppoſed to be ſent there, Therefore they 
muſt iſſue the ſubſequent proceſs. Upon a writ of error to the 
Houſe of Lords from this court, a tranſeript only goes up: 
And the record is ſuppoſed to be ſent back again hither ; and 
if the judgment i is affirmed this court muſt ſue out execution, 
On a writ of error from the Common Pleas though a tranſcript 
only is removed, this court may award execution. Upon a 
writ of error from Ireland, in judgment of law the record is re- 
moved here; but in faQ a tranſcript only comes over; and 
when the judgment is affirmed, it is ſent back. In the caſe of 
dhe bill of exceptions®, I had occaſion to, enquire particularly 
Fork ER eue the form, and had ſeveral letters from Lord Annaly upon 
the ſubject. And it is as I have ſtated. When the judgment 
is affirmed, a mandatory writ iſſues from hence to the B. R. in 
Ireland, reciting the whole record and proceedings, and com- 
manding them to do execution, by which the cauſe is reſtored 
to that court. In the caſe of Sir Thomas Broughton +, which 
went from this houſe to the Houſe of Lords, after the Houſe 
had affirmed the judgment, it 'was ſuppoſed a miſtake had been 
committed by the Houſe, and it was wiſhed to be enquired 
into; but the record was come back to this court. If the court 
can do what is aſked in this cafe, it ought to be done : It i , 
mere matter of form. We will conſider of it. 


The next day Lord Mansfield ſaid, The court had Jooked 
into the caſes, and that the proper mode of relief was according 


® Symmers et al. werſus Regem, ſupra, 489. 

+ The name of this caſe was St. Jobn v. Biſhop of Winten. Mr. Juſtice 
Blackflone in his report of this caſe, vol. 2. 933, ſays, A day or two after 
« the judgment was affirmed, a motion was made in the Houſe of Lords to re- 

e hear the cauſe, it being alleged that the majority of the Lords preſent were clear- 

« ly for revenfing the judgment, though by ſurpriſe they did not divide the Houſe, 

e But the fact being not clearly aſcertained, and alſo ſor the danger of feb & 
6 precedent, the motion was withdrawn by conſent,” 

to 


TRINITY-TERM 18 Grozxcs II. B. K. 34% 


to the following rule, which his Lordſhip pronounced ; « That 1778. 
ct upon payment of the coſts of this application to the plaintiff 
te in error (to be taxed by the Maſter)the defendant in error be at — 
& liberty to amend the record in this cauſe, by ſtriking out the Havvor, 
te word ie fifteen” in the declaration, and inſerting, inſtead there - 
t of, the word © twenty.” And that a ſuperſedeas iflue, at the 

e expence of the defendant in error, to the writ of mittimus here - 

. & tofore ſent to the Judges of the court of King's Bench in Ire- 
ge land; and that another writ of mittimus iſſue, at the expence 

e of the defendant in error, to the Judges of the ſaid court, 
« encloſing the tenor of the record ſo amended.” 

N. B. The ſuperſedeas was general, guia improvid> ema- 

navit, without aſſigning any reaſons. 


GosLInG verſus Lord WEYMOUTH. — 


riſdiftion of the court, becauſe a Peer of the realm can E. K. b 4 


only be ſued by original writ, and not by bill. Demurrer and W 
joinder in demurrer. : 
Mr. Davenport in ſupport of the demurrer inſiſted that by 
the ſtat. 12 & 13 Wm. 3. c. 3. in caſe of diſſolution or proro- 
gation of parliament, or in caſe of adjournment for mpre than 
fourteen days, the ſame proceſs was given againſt Peers as againſt 
other perſons ; and cited Say v. Lord Byron, Sayer's Reports 63. 
Mr. Mood contra, for the defendant, in ſupport of the plea 
contended, that the object of the ſtat. 12 & 13 Wm. 3. c. 3. 
was not to introduce any new proceſs againſt the Peers of the 
realm, or to extend the juriſdiction of the court, as againſt them, 
further than it went before. That where Peers were meant to 
be included, they were named in the ſtatute ; therefore where 
not named, they were not meant to be included, That the 
ſecond ſection, which giyes the original bill againſt perſons enti- 
tled to privilege, ſpeaks only of nights, burgeſſes, citizens and 
ethers, having privilege. Therefore it could not extend to per- 
ſons of higher rank, —He entered into the hiſtory of the act, and 
7 ſaid, ſeveral amendments were made by the Lords, and parti- 
4 cularly that they ſtruck out that part which related to the alter- 
4 ation of the proceſs as againſt them “; and that, as the act now 
4 ſtands, Peers could only be proceeded againſt during the times 


JN debt upon bond by bill the defendant pleaded to the ju- Peers may 


. 


$ n Vide qurnals of the of Commons, vol. 13. 567- 
e Jaurna Houſe of Commons, vol. 13 8 
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TRINITY TERM 18. Gaonce m. B. R. 


menGoned in his act, in the ſame Gn as out of time of 


privilege, before the act. He ſaid, he could not find that 
this court was entitled to proceed by bill before this ſtatute. 
That neither Lord Cote, nor Mr. Juſtice Blaciſſone, took notice 


of any ſuch proceeding againſt Peers. And it was clear that 


before the ſtatute, members of the Houſe of Commons could not 


have been ſued by bill. It would be ſtrange therefore if Peers 


* 


could. 

Lord MansrieLD Ahe note I have of the caſe of N v. Lord 
Byron is as follows : « Mich. 26 Geo. 2. B. R. Mr. L. Robinſon 
« moved (upon an affidavit that the plaintiff had ſued out two 


e yrrits of diftringas, whereupon the ſheriff had levied 40 5. and 


« 4 d. and that no bill was filed, ) for a rule to ſhew cauſe, why the 
« ſaid two writs ſhould not be quaſhed, and the money leyied 
« thereon be reſtored. He objected that a Peer ought not to be 
« ſued by bill, but by original writ ; And that the ſtat, 12 C 13 
Mm. 3. c. 3. does not make any variation in the proceedings 
te againſt. Peers, but reſpects, in this particular, commoner: 


* only, — Mr. Stowe ſhewed cauſe, and the rule was enlarged. — 


Upon ſhewing cauſe at a further day, the court declared that 


« there were many precedents of actions againſt Peers of parlia- 
« ment for many years before the ſtatute of Vm. 3. as certified 


«hy the Maſter, and Mr. Day the clerk of the rules: And ſaid, 


« why could not the court ſupport its ancient juriſdiction, as 


. well as the court of Exchequer hold plea as debitor domini regis ? 
And the court in that caſe diſcharged the rule.“ This is an au- 


Sane dey 


11 the de- 


tendant's 
attorney 
who is a 
ſubl(cribing 
witneſs to 
an agree- 
ment upon 
whict the 


© . phintiff 


brings his 
ejectment, 
retuſe to 
give evi- 
dence of his 
the court 


thority in point. The original bill was the common law proceſs. 
Per Cur. Judgment quod defendens reſpondeat oufter. 


Dos ex dim. Jupp .verſus ANDREWS. 


HIS was an application for an attachment againſt Jobn- 
ſon the attorney for the defendant in this cauſe, for a con- 


tempt, in refuſing to give evidence, upon being ſerved with 


a ſubpena ticket in court at the trial. Tohnſon was a ſub- 
ſcribing witneſs to an agreement, under which the ejectment 
was brought; and in conſequence of his refuſal to give evidence 
of his atteſtation, &c. the plaintiff was nonſuited. The rea- 
fon he aſhgned was, that being the defendant's attorney, he 


. "(es upon fervice of a ſu5pana upon him in court for that purpoſe, 
out of which the record ifſues will grant an — againſt kim. 
1 | ; as 


P * 
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was not bound to give evidence to the prejudice of his client, 1778. 
On ſhewing cauſe againſt the attachment, an affidavit on the ——— 
part of Jobnſon was read, ſtating, that ſeyen tickets had before — 


* 


been annexed to this ſubpena, whereas there ought to be only Aen. 
four perſons' names to one * and that no oath wag 
tendered to him, 

Mr. Morgan and Mr. Lade ſhewed cauſe. Mr. Dunhing in 
ſupport of the rule. 

Lord MansF1ELD.—I think the 3 original miſbeha- 
viour is aggravated by his preſent defence. By atteſting an in- 
ſtrument, a man pledges himſelf to give evidence of it, when» 
ever he is called upon. Here, the attorney was preſent in 

court, and refuſes from corrupt motives avowed by himſelf, 
That he was attorney to the other (ide, is no reaſon for breaking 
his engagement with the plaintiff. An attorney has no privi- 
lege to refuſe to give evidence of collateral facts. I have known 
an attorney obliged to prove his client's having ſworn and ſigned 
the anſwer upon which he was indicted for perjury, I think 
Mr. Serjeant Sayer, who tried the cauſe,” would have been war- 
ranted in committing this man ; but he has taken the more 
prudent method of leaving the matter to this court. As to any 
irregularity in the /ubpezna, none appears upon the affidavit ; 
therefore, let the rule be made abſolute. | 

N. B. Johnſon then undertook to pay all the coſts of the non- 
ſuit, and of the application. Upon which the court ordered, 
that on payment of them, the rule ſhould be diſcharged, other. 
wiſe, the attachment to iſſue. 


THE END OF TRINITY TERM. 


A Mr . 


TABLE 


OF 


THE 


PRINCIPAL MATTERS. 


A. 


ABATEMENT. 


1. FF the court has not a general ju- 
riſdiction of the ſubje& matter, 

the defendant muſt plead to the ja- 
riſdiction, and cannot take advantage 
of it on the general iſſue. Mofyn v. 
Fabrigas. Page 172 
2. In every plea to the juriſdiction, ano- 
ther juriſdiction muſt be ſtated, = 

| Bid. 


ACCEPTANCE. ACCEPTOR. 


1, If the drawee of a bill of exchange, 
ſays, ** he cannot accept it, till fores 
1 are paid for,“ it is an undertaking 
to accept when the ſtores are paid for. 
Pierſon verſus Dunlop. 571. 4, 5 
2. It is a rule amongſt merchants, that 
a mere engagement to the drawer of 
a bill, is zo engagement to the holder 
of it; and therefore, not of ige, an 
acceptance. Ibid. 572, 3 
3. But if ſuch- engagement be accom- 
. Ppanied with ſuch circumſtances, as 
may induce a third perſon to take the 
bill by indorſement, it may amount 
to an acceptance. bid. 574 
4. There may be a conditional as well 
as an abſolute acceptance. . 


Vide Bitt of Excuancet, No. 1. 


* ACCEPTANCE of RENT. 


Pide Covtnant, No. 7. Rant, 
No. 3, 4. LIS, No, 1. 


ACCOMPLICE. 


1. In caſes not within the ſtatutes, an 
accomplice fully and fairly diſcloſing 
the guilt of himſelf and companions, 
and admitted a witneſs, * vi 
evidence, ought not to be — 
for that offence, nor perhaps for an 
other of the ſame kind accident 
omitted by him. By all the Judges 
* Rudd 's caſe at the Old-Bai- 

„Sept. 1775. Page 

2. But if nee EY he . 

this in bar, or avail himſelf of it on 
his trial ; but may apply to the court 
to put off the trial, that he may ap- 
ply for a pardon. Did. 

Vide Bait, No. 4, 5. Pax Dox, No. 


I, 2. 


ACT of Bankruptcy. 
Vide Banxaver, No. 6. Il, 17. 18. 


| 


ACTION. 


lie againſt an exciſe officer to recover 
back an over payment, Whitbread v. 
Brookſbank, ; 

2, If an action be bt againſt a 
Fudge of record for an act done in his 
judicial capacity, he may plead that 
he did it as Judge of record, and tbat 
will be a ſufficient ju/ifcation : and fo 
may a Judge of a court in a foreign 
country under the dominion of the 


crown, Moftyn v. Fabrigas. 
| | 172. 


3. All 


1. For money had and received does not 
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3. All actions of a tranſitory nature, that | 
ariſe abroad, may be laid as happen- 
| 


ing in an Enghifp county. Ibid. 
= Page 177 
4. Action for. money had and received, 
lies by the true owner of money or | 
avotes, againſt a third perſon, into 
whoſe hands they have come mals 
fide ; provided kheir identity can be 
traced and aſcertained. Clarke v. Shee 
er al. 3 197. 2co 
5. Action lies for goods 
-livery of them be complete abroad; 
though the vendor may know, they 
are to be run into England. Holman 
& al. v. Johnſon. 2-0 ah 
6. Secw, if the wexdor were to deliver 
the goods in England ; or if they were 


ſueceed in landing them. 1514. 
"PR 5 
7. Adio perfonalir moritur cum le 


is a maxim not generally, much leſs 
univerſally true. Hambly v. Trott. 
5 | by 71 
8. Diſtinction between penal actions 2 
criminal actions. Atchefon v. Everitt. 


| | : 
An action does not 8. gelen an 
auctioneer for ſelling a horſe at the 
higheſt price bid for him, contrary to 
the owner's 3 directions, not 
to let him go un | 
ed.—Secus, if the owner had direct- 
ed the auctioneer to et the horſe up 
at ſuch a particular price and not 
lower. Bexwell v. Chriftie, 395 
10. Action for money bad and received 

does not lie-to recover back money 
paid for the relegſẽ of cattle diſtrained 


9. 


— 


| 


damage ftaſant, though the difiree. | 


were wrongful. Lindon, v. Hooper. 
| 414 
11, But, in caſe of goods taken in ex- 
ecution and ſold under a warrant of 


diſtreſs, under a convidien ; if the | 


con vction is uaſbed, the owner may 
wave -#he tert, and bring an action 
for money had and received. Fel. 
tham v. Terry, cited in bid. 419. 
12. So, where goods are taken in exe- 
cution which are not the property of 
the perſons againſt whom execution 
is taken out; the owner may wawve 
the treſpaſt, and bring his action for 


ſold abroad, | 
which are prohibited here, if the de- 


a larger ſum nam- | 


13. Where an aktion is brought in con- 
ſequence of a right liquidated by 
means of, a ſtatute, the ſtatute is the 
only ground of action. Rann v. Green. 


| e _ Page 476 

14. An action on the caſe, is the proper 
remedy for a fraud upon the toll of a 
market, Blakey v. Din/dale. 664, 5 
15. Does not lie againſt the Poft-maſter 
general, for the value of a bank-note 
ſtolen by one of the forters of the poſt- 
office, out of a letter delivered into 


the office. Whitfield v. Lord Le 

Deſpencer, | 754 
Vide ASSUMPSIT. | 
ADJUDICATION. 


1. Upon an act of parliament giving a 
ſpecial authority. to ſeſſions for the 
compulſive diſpoſal of property, the 
adjudication of the. ſeſſions muſt fol- 
low preciſely the proviſions of the 
act. Rex v. Croke, 30 


ADMINISTRATION and ADMI- 
MINISTRATOR. 


A creditor, as well as the next of king 


has a right to ſue upon an adminiſtra- 
tion bond, in the name of the Arch-⸗ 


biſhop, or ordinary. Archbiſhop of 
Canterbury V. Houſes ; f 71 5 
Vide ExzcutorR, jos 
AFFIDAVIT. 


It is not a ſufficient objection to an 
affidavit, that the party who makes 
it was convicted of perjury, unleſs 
ſuch condiction was followed by 2 
judgment. Lee v. Ganjel. 3 
Vide Bait, No.6. TROVEA, No. 4. 


AGENT. 

1. Concerning the duty of an agent in 
inſuring, and what is or is not neg- 
ligence in him, Moore v. Mourgue. 

479 

2. If money be miſpaid to an agent, 

and he has paid it over, he is not 

liable in an action by the perſon who 

miſpaid it. Buller v. Harriſon. * 

5 


3. But if before he has paid the ni 
to his principal, the perſon corrects 
the miſtake, the agent cannot aftet- 


the amount of the money” which the 
goods ſold for, bid. tid. | 


wards pay it-over without makin 
himſelf liable, Jia. ibid: 
4. Aud 


— — * — 


r 


by inſerting the words and the de- 


1 
* 
6 


x 3 2. Treſpaſs and falſe impriſonment 
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4+ And if there was no new credit, no 
acceptance of new bills; no freſh goods 
bought, or money advanced for his 
principal, the merely paſſing it in ac- 
Count is not a payment over. 46/4. 
| | Page 568 

Jide As%UmysiT, No. 10, 11, 12. 
Owners and MasTER, No. 1, 2, 3. 


AGREEMENT. N 


A. by agreement in writing anfamp- 
ed, articles with B. to grant him a 
leaſe for 21 years, B. has poſſeſſion 

- 18 years, without any leaſe being 
demanded or tendered. This agree- 
ment is a good defence to an eject- 
ment brought by 4. Weakly ex dim. 
Yea v. Bucknell, 473 


AMENDMENT. 


. \ g * 
* . 1. Replication amended after verdict 


„ fendant does ſo likewiſe at the 


end of the replication inſtead of 
« fc.” Sayer v. Pocock. | 407. 


againſt zwo; one only found guilty ; 
Dirit of error in the name of both: 
The court amended it by ſtriking 
+. out che name of the defendant, for 
ham à verdict was given below. 

. Verdl mith v. Rafael. 425 

3. Aſter judgment in ejectment in Jre- 
land affirmed in the court of King's 
Bench in England, the declaration was 
amended by enlarging the term, though 

the record had been remitted to the 
King's Bench in Ireland. The court 
iſſued a writ of /aper/edeas to the 
former mitiimus, and allo a new writ 

of mittimus encloſing the tenor of the 
record ſo r The e. at 

the expence of the party applying. 
Vicurt v. Haydon. 841. , 1875 


ANNUITY. 


A bond for the payment of an annu- 
ity for à term of years is within the 
fat. 7 G. 1. c. 31; though not given 
by the bankrupt for goods ſold, Qc. 

in the. courſe of his trade, Pattiſon 


v. Baal. 540 


' APPORTIONMENT. 
Vide INSURANCE. | 


APPROVER. 


The doctrine and mode of approve. 
ment. Rex v. Rudd. Page 335 


ARREST. 


1. A bailiFf in execution of me/ae proceſs 
may break open the door of a /odger's 
apartment, having firſt gained peace- 
able entrance at the outer door of the 

_ houſe, Lee v. Gagel. 2 

2. Whether the court will diſcharge a 

* perſon illegally arreſted, is matter 
of diſcretion, and ſeems to depend 
on thę behaviour of the party apply- 
ing. Jbid. 9 

3. An arreſt muſt be by authority of the 
bailiff, but he need not be the Sand 
that arreſts, nor in fight, nor within 
any preciſe diſtance of the defendant ; 
but he muſt be employed upon that 
buſineſs. Blatch v. Archer. 6 

4. A bankrupt came*from Holland wit 
intent to ſurrender on the forty-/econd 
day; but, hearing his time was en- 
larged, reſolved not to ſurrender till 
the enlarged day ; in the mean time 
he was arreſted, and the court heid 
he ſhould not be diſcharged : For 
till a#ual ſurrender, the ſtat. 5 Geo. 2. 

meant only to protect a bankrupt, 

; whilſt he is going to make fuch ſur- 
render, Kemoen v. Solomon. 156 

Vide EviDENCE, No. 3, 4, 5+ 


ARKEST of judgment. 
Vide JuGDMENT, No. 3, 4. 
ASSAULT; 


Vide D:cLaRaT1ioN, No. 3. 


ASSETS. 


Vide Assuursir, No. 4, 5. Exzcu- 
TOR, No. 2, 3, 4. a 


* 


- ASSIGNEES of Bankrupts. 
1. Ia ofumpfit! againſt the vendee of 


goods fold by the bankrupt after the 


commiſſion, they need not name 
themſelves aſſignees in the declara- 
tion, Secns, if on a contract made by 


Fide Uu rr, No. 5. 


a bank - 
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a bankrupt Before the commiſſion. 
Evans et al. v. Mann. Page 569 
2. And if there was an actual treaty be 
tween them and the defendant, rela- 
tive to the matter in litigation, it 
ſeems they need not prove the trading, 
bankruptcy, &c. ; for the action 1s 
founded on an actual contract, and 
they may recover /uo jure. 1bid. 570 
Vid Bax kRZVUr T, No. 12. ParT- 
' NERS, No. 1. 3. ö 


ASSUMPSIT. 


1. A promiſe by the defendant himſelf 
to pay debt and coſts awarded by a 
judgment, is no ground on which to 
— an aſſump/it, for it is turning a 

rudgment debt into a ſimple contract 
debt. Aliter, if ſuch undertaking 

bad been by a third perſon, in conſe- 
gquence of ſuch forbearance. Anony- 
128 


MOuS. | 
2. A parol promiſe by 4. to pay for 


goods ſold to B., if B. did not pay for 


them, though made before delivery | 


of the goods, is a collateral undertak- 
ing within the fatute of frauds. Jones 
v : 


. . 22 
3. Secus, if the defendant had aid. 
4 deliver the goods and I will /e 
4 them paid fur. Ibid. 228, 9 
4. Aſſumpfit lies upon a promiſe by an 
executor, to pay a legacy in confider- 
ation of aſſets, Atkins & Upxor v. Hill, 


| 284 
5. Alſo 8. P. determined in Hawkes 
& Unor v. Saunders. 289 


6. Where a man is under a /egal or 
_ equitable obligation to pay, the law 
| implies a promiſe. A fortiori, a legal 


or equitable duty is a ſufficient con- 


fideration for an actual promiſe. 1674. 
290 
7. So any moral obligation to pay is 
a ſufficient conſideration. Id. 294 
$. If a rector give 4. B. a certificate 
to the biſhop, and thereby appoint 
bim curate of his church, promiſin 
to allow him a ſalary of ſo much, = 
tocontinue him in the office till other- 
wiſe provided of ſome eccleſiaſtical 
preferment, unleſs awfully removed, 
for avy fault ; the curate, though 
diſcharged by the rector, may main- 
tain a gt for his ſalary, not bav- 


og been provided with any ut 


| 


_ tical preferment, or lawfully remoy- 
ed for any fault. Martyn v. Hind. 


Page 437 


9. A. in conſideration of 1 J. tos. 7 4. 
received of B. undertakes in writing 
to be anſwerable for the due payment 
of G. H. 's note to the order of the 
ſaid B. payable in five months. Aſ- 
terwards, and before the, note was 
due, A. became a bankrupt, H. 
did not pay the note when it became 
due. It was held that A. 's under- 
taking was collateral only ; and there- 
fore it reſted in contitgency at the time 
of 4.'s commiſſion, ſequently 
it could not be proved under it. Ex 

rte Adney. a 60 

Pons money be paid by miſtake = an 
agent, and placed by him to the ac- 
count of bis principal, but zoe paid 
over, afſſump/it for moneythad, Ec. to 
the uſe of the perſon who has paid it, 

will lie againſt the agent. The mere 

paſſing ſuch money in account, or making 
reſt, without new credit given, freſh 
bills accepted, or further ſum ad- 
vanced for the principal inconſequence 
of it, is not equivalent to a payment 
over. Buller v. Harriſon. 565 

11. Aſumſit lies againſt the owners of 
a ſhip for necgſſaries furniſhed for it by 
order of the maſter, though the maſter 
be /efſee of the ſhip, for æ term of 
I under covenants, that he ſhall 

ave the /ole management, and employ 
her for his own /ole benefit, &c, and 
that he ſhall repair her at his own ſole 
coft ; and though ſuch neceſſaries 
were furniſhed without the knowledge 
of the owners, or without their _ 

known to the perſon who fuppli 

them. Rich v. Coe. 636 

12, But if the perſon ſupplying ſuch ne- 
ceſſaries (No. 11) had notice of the 
contract between the owners and 


maſter, there might be ground to ſay, 


he meant to abſolve the owners. _ 

; 9 

13. mp for money had and OPS 

will not lie to recover back awnings 

paid by the /ottery-office- keeper or inſur- 

er of lottery tickets, to the in/ured, in 

_ conſequence of having inſured his 

tickets, contrary to - the ſtatute, 

Brewning v. Morris. 90 

14. But ſuch action (No. 13.) will lie 

to recover the premiums of inf * 
P 
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paid bythe i/ared to the lottery-office- 
keeper. Browning v. Morris. P. 791 
15. Mmpfit for money had and receiv- 
ed will not lie to recover an- exor- 
 bitant demand. Jeſtons v. Brooke, 
793 
16. 8. P. decided in Plumbe v. 5 
cited Ilidem. See alſo 116 
17. In an action for money had and re- 
ceived, neither party is allowed to 
entrap the other in form. Stevenſon 
v. Mortimer. 807 
18. An action for money had and receiv- 
ed 1s not a proper action to try a war- 
ranty. Power v. Wells. 818 
Vide Action, No, 1, 4» 5» 6. 9, 10, 
11, 12. AGENT, No. 2, 3. Bax K- 
RUPT, No. 16. OwNERS and 
MasTsR, No. 1, 2, 3. 


ASSURANCE. ASSURED. 
ASSURER. 


Vide INSURANCE. 


ATTACHMENT. 


1. One in cuſtody upon an attachment 

for non-payment of coſts under ſtat, 

& 6 Wil. & Mar. c. 11.4 14. may 

diſcharged under the lords“ act. 

32 Geo. 2. c. 28. F 13. Rex v. _ 

1 

2. An attachment for ga of 

coſts, is in the nature of an execution 

in a civil ſuit. Jbid. 137 

Vide ATTORNEY, No. 3. Award. 
CorPORATION, No, 6. 


ATTORNEY. 


If an attorney be convicted of felony, the 
court will frike him off the roll, though 
he has been burnt in the hand, and 
ſuffered impriſonment, purſuant to 
his ſentence. Becauſe he is an unfit 
perſon to practiſe as an attorney. 
Ex parte Brounſall. 9 339 

2, An attorney is not privileged from 
giving evidence of collateral facts. 
Doe v. Andrews, 846 


3. Therefore, where the defendant's | 


attorney, who was a witneſs to an 
agreement upon which the plaintiff 
brought his ejectment, refuſed to 
give evidence of his atteſtation, &c, 
upon being ſerved in court with a 

Foo = that purpoſe, the court 
OL, II. 


| 


1 


N 


— 


of B. R. out of which the record iſ- 
ſued, granted an attachment againſt 
him. Doe v. Andrews. Page 846 

4. He may be obliged to prove his client's 
having ſworn and figned an anſwer, 
upon which the latter is' indidled for 
perjury. bid. Ibid. 

Vide PARTNERS, No. 5, WARRANT 
of ATTORNEY. 


AVERMENT, 


Vide Lize1, No. 1. 5. PutapDinGs 
No. 2. 


AUTHORITY. 


1. Where, by a ſtatute, a ſpecial autho- 

, rity is delegated co particular perſons, 
affecting the property of individuals, 
it muſt be ſtrictly purſued, and muſt 
appear to be ſo upon the face of their 
proceedings, Rex v. Croke, 26 

Vide NoTice, No. 1, 2. . 


AWARD. 


1. A motion to ſet aſide an award, muſt 
be made before the /af day of the 
next term after, ſuch award is pub- 
liſhed, Otherwiſe it is too late, and 
an attachment for non-performance of 
it may iſſue, Freame v. Pinneger. 23 


B. 
BAIL. 


1 HERE the plaintiff might 
W have had judgment againſt 
the original defendant, bail below are 
liable for the whole debt and colts. 
Orton v. Vincent, 71 

2. A defendant who has been ſuperſed- 
ed for want of being charged in exe- 
cution within two terms after judg- 
ment, cannot be held to ſpecial bail 
in an action brought upon ſuch judge 

ment; but he may be charged in exe- 
cution, after judgment obtained 
in the ſecond action. Blandford v. 
Foote. | : 72 

3- Adefendant, who bas had judgment 
againſt him in an action for leſs than 
10 J. cannot be held to ſpecial bail in 
a freſh action, either upon the judg- 


— — 


| . 
t, or on a promiſe to pay the 
. debt 


882 
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debt and cofts amounting to more 
than that ſom. Anonvmous. Page 128 
4. An accomplice, who, in a caſe not 
within the ſtatutes, is, under the prac- 
fice allowed, admitted by the juſtices 
of peace as a witneſs, and is after- 
wards proſecuted, has only a claim 
to the mercy of the.crown, founded 
on an expreſs or implied promile of 
the magiſtrate, on a condition to be 
performed: And it depends on his 
conduct in fully and fairly diſcloſing 
the joint guilt of himſelf and his com- 
panions, whether the court will ad- 
mit him to bail, that he may apply 
for a pardon. Rex v. Rudd. 431 
5. Wherever an accomplice has a right 
to a pardon (which he may have,-1. 
by approvement ; 2. by virtue of the 
ſtatutes of 10 59 11 Vill. z. and Rat, 
— c. 4.— and 3. by royal procla- 
ation) the court will bail him that 
he may apply for it. So alſo they 
will, if he has only an equitable claim 
to a recommendation for mercy, gain- 
ed by being admitted evidence for the 
crown under the practice allowed. 334 
6. An affidavit in trover © that the de- 
1 fendants have poſſeſſed themſelves 
«« of divers goods belonging to the 
_« plaintiff, and have refuſed to de- 
«« liver them up; and that hey or 


« ſome of them have converted them, | 5 


& Cc. is ſufficient to hold them to 
ſpecial bail. Charter v. Jacques. 529 
7. If by the defendant's negle the bail- 
bond becomes forfeited, the notice 
{to ſtay proceedings on the bail-bond) 
ſhould be, that he will put in, and 
perfe bail on ſuch a day. And in 


that caſe, the plaintiff may oppoſe the | 


bail in court, without its being a 
 ewaver of the bail-bond, Bolgere v. 
Gray. 4 : : 769 
8. It is a ground for rejecting a perſon 

as bail, that he is clerk to the de- 


fendant's attorney. Bologne v. Vau- 
trin. 828. 


Vid. Bax RR Ur T, No. 30. 


BANK RU PT. 


1. A certificate egos a bankrupt | 
uing Sefore the (com- 
miſſion, tho* judgment be not obtain- | 


from a debt accruing 


ed till after the certificate allowed. 


* 
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2. An uncertificated bankrupt may be 
a witneſs to diminiſh, but not to in 
creaſe the fund: Therefore, in an ac- 
tion between a man unconnected with 
him (who was plaintiff) and a ere- 
ditor of his (who was defendant) the 
bankrupt may be admitted to prove 
that the goods in queſtion were de. 
livered to bis ofe and upon his credit 
only, and not to the uſe, or upon the 
credit of the deſendant. Putler v. 
Cocke. Page 70 

3» So iu an action by aſſignees for money 
due to the bankrupt's eftate, the 
bankrupt may be a witneſs for the 
defendant ; but not for the aſſignees, 
unleſs he give a releaſe, and has 
his certificate. Langden et al. v. 
Walker, cited Jia. 

4. A trader, in contemplation of ab- 

ſconding, incloſes certain bills to F. 
a particular creditor, ſaying, he has 
the honour to ſhew. him that prefer- 
ence, which he conceives is. his due. 
This. is done without the privity of 
F. and followed by an act of bank- 
ruptcy, before the notes could be 
delivered, The e/ential motive being 
to give a preference, and the act in- 
complete, it is void, though in favour 
of a very meritorious creditor, Har- 
man v. Fiſhar, 1 1177 
But a payment made by a trader is 
the ordinary courſe of dealing, or enfor- 
ced by legal proceſs, though but the 
evening before his bankruptcy, is 
good. IId. | 123 

6. Though the act be complete, yet if 
the /o/e motive was to give a prefer- 
ence, it ſhall be — and, if by 
deed, is in itſelf an act of bankruptcy. 
Linton v. Bartlet. Ibid. 124 

7. But if the preference were only con- 
ſequential, the caſe might be differ- 
ent; As if a payment were made, 
or an act done, in purſuance of a 
prior agreement. bid. 125 

8. Though the judgment, on which a 

bankrupt is in cuſtody, be ſubſequent 

to the commiſſion ſued out, yet, if 
the cauſe of action aroſe before the 
bankruptcy, the bankrupt may, be 
diſcharged by ſtatute 12 Geo. 3. c. 47+ 

J. 2. and intereſt and coſts accrued 

ſince, are likewiſe diſcharged. Bland- 


; 


Bouteflower v. Coates. 


25 


ard tt al. v. Foote. _— 
be. 1 1 


| 


© 


14 


15 


16. 


* 
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9. The exafing part of 2. 11. ſtat. 21 
Fac. I. c. 19. is not refrained by the 
preamble, but extends to goods of a 
third perſon, which he has permitted 
the bankrupt to be in poſeion of, and 
to ell as his own, as well as to the 
bankrupt's original property, kept and 
diſpoſed of by him as his own, after 
having conveyed it to a third perſon. 
Mace v. Cadell. Page 232 


10. One who has traded to England, | 


whether native, denizen, or alien, 
though never a reſident trader in Eng- 
land, but coming over herg occaſion- 
ally, and committing an act of bank- 
ruptcy, is an object of the bankrupt 
laws. Alexander v. Vaughan, 
11. A fraudulent judgment and execu- 
tion, though void againſ creditors, is 
not in itſelf an act of bankruptcy, 
Clavey et al. v. Hayley. 427 
12. One of three partners in a ſhip and 
cargo, the out- fit of which was 4,658 J. 
pays only 410 /. in part of his third 
ſhare and gives his notes for the re- 
remainder ; but, before they become 
due, is a bankrupt. The other part- 
ners cannot, by volantarily diſcharg- 

- ing the notes, ſtand in his place for the 
ſhare of the profits. But the aſſignees 
are entitled to a full third, both of the 
profits, and of the value of the ſhip. 
Smith aſſignees of Hague v. De ow 


499 | 
13. A ſurety of a bond who pays the 


debt after the bankruptcy of his prin- 
cipal, is not barred by the certificate ; 
though the bond was forfeited before 
the bankruptcy. Taylor v. Mill. 
683 

14+ A bondfor an annuity 3 of 
years is within the ſtat. 7 Geo. 1. 
c. 31; and may therefore be proved 
under the commiſſion, as a debt pay- 
able at a future day ; though not 
given in the courſe of trade. Patii- 
fon v. Bandes. 540 
15. Stat. 7 Geo. 1. (above cited) ex- 
tends to all perſonal ſecurities for a 
valuable conſideration, where the 
time of payment is cer/ain, though 
future. Ibid. 543 
16. A bankrupt may, in conſideration 
of a debt due before the bankruptcy, 
and for which the creditor agrees to 
accept no dividend, make ſuch cre- 


ditor a ſatis faction for the whole or in | 


398 


| 


part, by a new” andertakin z and 


aſſumpfit will lie upon ſuch undertak- 
ing. Trueman v. Fenton, Page 544 


17. A pretended ſale to a creditor though 
of part only of a trader's goods, if 
not in the courſe of trade, but merely 

calculated to give a ulent pre- 
ference and to defeat the equality of 
the bankrupt laws, is void ; though 
the delivery of the s to the cre- 
ditor, and his aſſent to the tranſaction 
be compleat before the act of bank - 
ruptcy. But ſuch ſale is not in itſelf 
an act of bankruptcy, not being by 
deed. Ruft v. Cooper. 629 
18. No fraudulent tranſaction which is 
not a deed, is in itſelf an act of 
bankruptcy. IId. 63 
19+ But if a creditor be paid in the _ 
of buſineſs, it is good, notwithſtand- 
ing the debtor's knowledge of his 
own affairs, or his intention to break: 
Becauſe ſuch preference is got con- 
fequentially, not by deſign. Ibid. 634 
20+ So, where a creditor preſſes — 
payment, and the debtor makes a 
mortgage of goods, and delivers 
poſſeſſion. Jbid, bid. 

21. A bond payable by inſtallments, 

given in conſideration that the objigee 
would marry and ſettle a ſmall eftate 
upon a ſervant maid, and alſo main- 
tain a baſtard of the obligor, is with- 
in the ſtat. 7 Geo, 1. c. 31. and may 
be proved under a commiſſion of 
bankrupt againſt the obligor. Ex 
parte Cortrell. | 742 
22. Merely drawing bills upon a per- 
ſon's own account, at the expence of 
payin g a quarter per cent. commiſſion, 
ſides intereſt at 5 J. per cent. for 
their being diſcounted, and borrow- 
ing accommodation notes in lieu of his 

. own to the ſame amount, will not 

make a man an je of the bankrupt 
laws. Hanley v. Jenes. 745 

23. Drawing and re-drawing may or 
may. not amount to a trading in mer- 
chandize. It depends upon circum- 
ſtances, bid. 751 

24. If a perſon in the country draw on 

his banker in London, for the purpoſe 

of diſcharging a particular debt; and 
direct his banker to re-draw upon him 
to the ſame amount; that alone is 

not a trading in merchandize. id. 


Lid. 
Fi 2 25. Bat 


— t - 


855 


25, But where two perſons who have 
large ſums of other people's money 
in their hands, are in a courle of 
drawing and re-drawing upon each 
other for the amount of ſuch ſums, 
that is a trafficking in exchange. 
„Hanley v. Tones. Page 751 
26. As where 4, and B. the one a mi- 
-  litary agent in England, and the other 
in Ireland, drew on each other for the 
amount of 280,000 /. and upwards, 
though neither took commiſſion mo- 
ney, yet each had a viſible profit from 
the exchange; therefcre ſuch draw- 
ing and re-drawing was held to be a 
- trafficking in exchange. Ibid. 751 
27. Whether a man 1s a trader within 
the ſeveral ſtatutes againſt bankrupts, 
is a queſtion of las, not of act. Ibid. 
| 72 
28. A ſecond commiſſion taken 6 
pending a former, under which a bank- 
rupt has mot obtained his certificate, 
is void. Martin v. O'Hara. 823 
29. All the effeAs of the bankrupt tak- 
en under ſuch - ſecond commiſſion 
(No, 28.) belong to the creditors 
under the «6h -Jbid. Ibid. 
30. When à bankrupt is clearly enti- 
tled to his diſcharge, he needs not 
be ſurrendered by his bail. The 
court will, in the firſt inſtance, order 
an exoneretur to be entered on the 
bail- piece. bid. 824 
Vide Aux ss T, No. 4. Box b. Par- 
N ERS, No. 1, 2, 3, 4+ 


B AR R. 
Vide PLEA DIR G, No. 6. 


B ARRAT RM. 


1. Barratry is every ſpecies of fraud i 
the maſter or mariners of a ſhip, 
by which the owners or freighters 
are injured; and a deviation, if ow- 
ing to ſuch fraud, is barratry. There- 
fore, in ſuch circumſtances, the un- 
derwriters who have inſured againſt 
barratry, are liable, whether the loſs 
happened during ſuch fraudulent 
voyage, or after. Vallgſe v. Wheeler. 


143 


2. Secus, if the deviation be with the | 


privity or conſent of the owners. — 


* 
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BARON and FEME. 


Re. delivery by feme, after death of 
baron, of a deed executed by her 
whilſt under coverture, is equivalent 
to a zeww grant, and binds ber, with- 
out being re-executed or re-atteſted ; 
and circumſtances alone may amount 
to ſuch re-delivery, though the ori- 
gin l deed were a joint deed by baron 
and /me, affecting her land, and 
no fine levied. Geodright v. Straphan. 

. Page 201 


Viae Max RIAGE, No. 1. 


BIL L of Exceptions, 


1. The court out of which a record iſ- 
ſues, cannot take cognizance of a bill 
of exceptions tendered at the trial of 
the cauſe. Yymmers v. Regem. 501 

2. But if a ſpecial verdi& be found in 
the ſame cauſe, (No. 1.) upon which 

the court below pronounces judg- 
ment; if that judgment be right, 
though they likewiſe proceed to hear 
and determine upon the bill of ex- 
ceptions, that alone is not a ground 
for a court of error to reverſe the 
judgment. Jbid, 502—4 


BILL Exchange. 


1. If the indorſee of a bill of exchange, 
. Who has received a navy bill aſſigned 
to the drawre, as a ſecurity to him 
(the indorſee) till the bill of exchange 
is excepted, depoſit ſuch navy bill 
with tha drawee, and the drawee 
reccive the money upon it, he (the 
drawee) 1s anſwerable for the a- 
mount in an ation for money had and 
received, though he may have done 
| nothing that amounts to an accept- 
ance of the bill of exchange. Pier- 
' fon v. Dunlop. 571 
Vide ACCEPTANCE, No. 1, 2, 3+ 


BILL ff Middleſex. 
t. By the general rule and courſe of 
the King's Bench, the bill filed is the 
commencement of the ſuit, Fler 


v. Bonner. 454 
2. Peers may be ſued by bill. Goſling 
844 


v. Lord Weymouth, 
BON D. 


Fide VERDICT, No. 2, 


; 


2 
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BOND. 


bY a good conſideration for a bond, 

that the obligee will marry and ſettle 
a ſmall eſtate on a ſervant maid, and 
maintain a baſtard which the-obligor 
had by her ; and if the obligor be 
come bankrupt, the bond may be 
proved under his commiſſion, E 
parte Cottrell. Page 742 

Vide BankRuPT, No. 13, 14. 21. 
InsoLvenT DzBToR, No. 2. 


BOUNTY. 


The price of barley at the port where 
it is exported, is the rule by which 
to regulate the bounty on the export- 
ation of frong-beer ; and not the 
average price of barley throughout 
the kingdom. Whitbread v. Brook/- 

N bank, 66 


BY LAW. 


1. A by-law by the mayor and com- 
mon council of Exeter, that no but- 
cher or other perſon ſhould, within 
the walls of the ſaid city, ſlaughter 
any beaſt under pain to forfeit cer- 
tain penalties therein ſpecified, is 
good, being not a reftraint of trade, 
but only a regulation of it : And 
other inhabitants are bound as well 
as the members of the corporation. 
Pierce v. Bartram. 270 


C. 
, CANCELLING. 


IDE Revocation, No. 1. 
WiLL, No. I, 2. 


CASE, 


'ide ACTION, No. 14. AsSUMPSIT. 
CORPORATION, No. 4. 


CERTAINTY. 


1. There are three kinds of certainties. 
1. Certainty to a certain intent in 
general, 2. Certainty to a —— 


intent. 3. Certainty to a certain in- 
tent in every particular, Rex v. 
Hotne. Page 682 
2. The la, is rejected in all caſes, as 
partaking of too much /abtlety : The 
ſecond is ſuſſicĩent in defence: And the 
Ant is required in a charge or accu- 
ſation. 1b. | Ibid. 


CERTIFICATE, 


1. Acertificate by a rector tothe biſh 

appointing 4. B. curate of his church, 
promiſing to allow him a ſalary, and 
to continue him in the office till pre- 
ferred or removed, c. is no contract 
with the biſhops, but merely inform- 
ation to him of a matter of fat The 
contract is with the curate. Martyn 
v. Hind. : 443 

2, If the biſhop ordain ſuch curate on 
the above title, it is a licence within 


the intent and meaning of the canon 
law. 1bid, : Ibid, 


{ Vide Bax KR Ur r, No, 1, 2. 


CERTIORARI. 
1. No certiorari lies on ſtat. 30 Geo. 


2. c. 24 Rex v. Smith, 24 


2, It lies on the part of the proſecution to 
remove an indictment on ſtat. 13 
Geo. 3. c. 78. je. 24. for a nuiſance 
in a highway, betore traverſe or judg- 
ment thereupon, Rex v. Inhabi- 
tants of Bodenham, 78 
3. It does not lie to remove an indict» 
ment for felony from Hicks's Hall, 
without the conſent of the proſecutor. 
Rex v. Ducheſs of Kingſton. 283 
4. It lies to remove à preſentment in 2 
court leet, Rex v. Roupell, 458 


CHARTER, 


Where the words of a charter are 
doubtful, the uſage under it is of 
great force, in explaining the mean- 
ing. Rex v. Varlo. 250 

Vide PRESUMPTION, No, 1, 2, Li- 
MITATION, No. 2. 


CO DICII. 
Vide WII I, No. 6. 
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COLLEGE, 


1. Independent members are mere 
boarders, and have no corporate 
rights, nor can appeal to the viſitor 
Rex v. Grundon & al. Page 319 

2. If a college do not exceed their 
Juriſdiction, the King's courts have 
no cognizance ; and expulſion is a 
matter entirely of their own juriſ- 

diction. 1814. 322 

Na Evibzxwez, No.6. VIS Iron, 

| No. I, 2. . 

CONSTABLE. 

1. One who is a nt within a private 
leet, within a hundred, is not there- 
fore exempt from ſerving the office of 


conſtable of the hundred. Rex y. 


Be aged 
2. And a cuſtom to ele ſuch a one 
| Conſtable is good, bid. Bid. 


CONSTRUCTION. 


| ide DE BD. DEyrss. Fraud. Pow- 
ER, 4+ STATUTgs. WorDs. 


CONTINGENCY. 
An inſtance of a contingency, with a 
double aſpect. Baldwiz v. Karver. 
314 


5 


| 


CONTRACT. 


1, A contra, though not prohibited | 
by poſitive law, nor adjudged illegal 
by precedent, may nevertheleſs be 
void, if againſt principles of morality 
or ſound policy, Jenes v. Randal. 


2. There are two ſorts of probibirions 
in reſpe@ of contracts; 1ſt, To pro- 
tect weak or neceſſitous men from 
being over-reached: And here the 
rule, in pari delicto potior eft conditio 
agfendentis, does not hold. zdly, 
Probibitions founded upon reaſons of 
public policy; there the above rule 
does hold. Clarke v. Shee et al. 200 
This doctrine (No. 2.) exemplified, 
Brewning v. Morris, 7 92 


CONVICTION, 


J. Proof of having Played at bewls, 
Will not warrant a conviction (and 


conſequent impriſonment) as an 
idle and. diſorderly perſon. Rex v. 
Clarke. | Page 35 
2. A conviftion on ſtat. 6 Ceo. 1. c. 48, 
#8. 1. mult aſcertain. the cos, or it 
is bad, Rex v. Hall. 60 
3. In a convi&ion, it 1s ſufficient if 
enough appears, to ſhew that the 
evidence was given in the preſence 
of the defendant, without expreſsly 
"ſtating that he was preſent at the 
time. Rex v. Lemon. 241 
4. If a juſtice of peace convict a per- 
ſon of more than one offence on the 
Jame day, by exercifing his calling 
on a Sunday (contrary to ſtat. 29 Car. 
2. c. 7.),1t is an exceſs of juriſdiction, 
for which an action will lie before 
the convictions are quaſhed. Crepp: 
v. Durden. 1 640 
5. What evidence is inſufficient to con- 
vita man of knowingly harbouring, 
Sc. tea, Se. Rex v. Hale. 728, 9 
6. Ouere, if a conviction can be ad- 
judged bad in -part, and good for 
the reſt? {bid, Ibid. 


nnn 
Vide EviptxCe, No. 1. JOURNALS, 


COPYHOLD. COPYHOLDER. 


1. A leaſe for years by a copy holder 
(with licence) defeats the widow of 
her free bench, where ſhe would 
have been entitled to it, ber huſ- 
band had died jj; though there 
was only one inſtance produced of 
ſuch a leaſe by licence, before, Sal:/- 
bury ex dim. Cooke v. Hurd, 481 

2. Difference between free-bench and 
dower, tid. Ibid. 

3. Luere, if copy holds are within the 
ſtat. 27 Elix. c. 4. Doe v. Routleage. 

707 

Vide LimiTaT10N, No. 6. 


CORPORATION. 


Under circumſtances of long acquieſ- 
cence, and where the objection would 
go to difoive the corporation, the 
court might not be inclined to Giſterb 
it, though within twenty years. Rex 
v. Carter, „ 


2. A 


oo 


1 


12 


„ „ ͤ Dee ha 
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2. A corporation ſeiſed of lands in fee 
for their on profit, are to be con- 
ſidered as inhabitants and occupiers of 
ſuch lands, within che meaning of 
the ſtat. 43 Elix. c. 2. and, in re- 
ſpect thereof, liable in their corpo- 
rate capacity to be rated to tne poor. 

Rex v. Gardner. _ Page 79 

3+ How proceſs ſhall go againſt a cor- 
poration. 16id. 8 

4. Cale againſt a corporation for not 
repairing a creek into which the tide 


of the ſea flowed and reflowed (but 


not ſaying it was a navigable river) 
gs from time immemorial they had been 
uſed; The action lies, though no 
ſpecial damage be ſtated. And, ſay- 
ing, af from time immemorial they 
* have been uſed,” is well enough, 
without alleging that they were 
bound, Oc. Fatione tenure, or other 
ſpecial cauſe, Mayor of Lynn v. 
Turner. 8 
5. Where the power of doing corpo- 
rate acts is not ſpecially delegated to 
a particular number, the general 
mode 1s, for the members to meet 
on the charter days, and the major 
part who are preſent do the act. 
Rex v. Farlo. 250 
6. Proceedings in Chancery againſt a 
corpc; ation for a contempt, cannot 
lie 2 the offending parties per- 
ſonally, but muſt be by ſequeſtration 
of their effects and eſtate. Rex v. 
Wyndham 


7. What is or is not 4 disfranchiſement. 


Symmers et al. v. Regem. 502 
8. In general it muſt be the act of the 
whole body. 15½. 504 


9. An order of re/cration of a cor po- 
rator ze ga- disfranchiſed relates 
to the original right. Ibid. 503 

10. How far che rights of the electors 
can be gone into, in a trial of the 
rights of the elected. I. bid. 

11. It cannct be done by ſurpriſe and 
without notice, where the voter is 
in poſſeſſion, Ibid. Ibid. 

12. Where the right of election is in 
freemen in their corporate deſcription ; 
whether they were duly choſen or not, 
is not to be tried at the election of a 
third perſon, Ibid. 507 

13. In a guo warranto againſt particu- 
lar members, you cannot go into 
the title of other corporators de facto. 


ibid. | 508 


| 14. The majority of mayor and alder. 
men for the time being, is ſufficient 
to conſtitute the corporate aſſembly 
of Port/mouth. Rex v. Monday. 
Page 538 
i5. When duly met, corporate atts 
may be done by the majority of thoſe 
who conſtitute the meeting. bid, 
* J. 
16. In the election of a member of par- 
llament, or a verderer, there is no 
way of defeating che election of one 
candidate, but by voting for another. 
Secus, in the buſineſs of corporations, 
Ibid. Ibid. 
17, When a perſon is propoſed as al- 
derman, the corporation may vote 
againſt him, without voting for an- 
other. 1514. 539 
18. Reſidence is not a precedent qua- 
lification for a burge/s of Portſmouth, 
to entitle him to be elected alderman. 
Ibid. Ibid. 
19. Objection of not having taken the 
Sacrament, how tie ſtat, 5 Geo. 1, 
c. 6. applies to it. bid, Ibid. 
Vide alſo Harriſon v. Evans, cited in 
Acheſon v. Ewveritt. 
Jide CoLLeGe, No. 1, 2. By-Law, 
INFANT. 


| 
COSTS. 


1. Quere, if an informer in a gui tam 
action ſhall be obliged to give ſecurity 
for colts. Golding qui tam v. Barlow, 


2 
2. To be paid by offenders againſt tat. 
6 Geo, 1. c. 48. ect. 1. mult be a/- 
. certained by the conviction. Rex v. 
Hall. | 
3. Colts on a rule of reference, are colts 
as between party and party, not as be- 
- tween attarney and client. Marder 
v. Cox. | 127 
4. The court will not ſtay proceedings 
till the plaintiff give ſecurity for 
coſts, though he live in the Ea, In- 
dies. Nuncomar v. Burdett. 158 
5. The court will not ſtay proceedings 
in a gui tam action, till coſts on a 
non prof. in a former action, by a 
different plaintiff againſt the ſame 
defendant, be paid. Engliſh gui tam 
v. Cox. 322 
6. If a gui tam informer on the ſtat. 21 
Hen. 8. c. 1 57 8 non-re/idence, is 


4 non 
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non ſuited, the defendant is entitled 
to coſts, Wilkinſon qui tam v. Allos. 
| | | Page 366 
7. The ſtat, 18 Ez. c. 5. extends to 
gui tam informers, as well as to thoſe 
who ſue for the whole penalty. bid. 
| Ibid. 
8. A plaintiff on the ſtat. g Geo. t. c. 
22. ſet, 7. is not entitled to coſts; 
becauſe it is a ſtatute /ub/equent to the 
ſtat. of Glouceſter, which gives coſts 
where damages were before recover- 
able. 1bid. 367 
Vide EjecTMeEnT, No. 2. Cove- 

NAN'T, No. 6. 


COVENANT. 


1. Where there are covenants to be 


performed op each fide, the defen- | 


dant cannot take advantage of the 
non- performance of the plaintiffs 


covenant, by way of et- F; unleſs | 


the plaintiff's covenant was for pay- 
ment of a ſum of money. Howlet v. 
Strickland. 56 
2. Covenant, © to permit plaintiff in 
«« the laſt year of the term to ſow 
„ clover among the barley and oats, 
% ſown by the defendant.” Breach, 
te that the defendant ſowed barley 
% and oaths, without giving notice 
* to the plaintiff.” Plea, © that 
„ the defendant did not prevent the 
« plaintiff from ſowing as much clo- 
« ver as he thought fit;?” and, upon 
demurrer, adjudged a good plea. 

' > Hughes v. Richman. 125 
3. When a judgment for a penalty 
ſhall ſtand as a ſecurity for damages 
by the non-performance of cove- 
nants. Googavin v. Crowle, ' 357 
4. You cannot go to iſſue on a general 
averment of performance. * v. 
Minns. . 578 
5. In. a declaration in covenant, ſo much 


| 


only of the /u&/fance of the deed and, 


the covenant ſhall be ſet out, as will 
ſhew the plaintiff's title. Dunda/s 
v. Lord Weymouth. 56 
6. If more be inſerted, the court will 
refer it to the maſter to ſtrike it out 
with coſts, and will animadvert upon 
the drawer of the declaration. 15¹4. 
 dbid. Vide S. P. Price v. Fleteber. 
LE 27 
7. If a leſſee: covenant not to W e 


without the conſent of the leſſor under 


hand and feal, with a power of re- 


entry in caſe of a breach, acceptance, 
by the leſſor, of rent due after the 
condition broken, with full notice,” is a 
waver of the forfeiture. Goodright 
v. Davids. Page 803 
8. Inſtance, where the act of the leiſor 
and his anceſtors, by repeatedly inſeri- 
ing in different renewals of a leaſe 
for lives, a covenant to renew under 
the ſame rent and covenants, was heg, 
to conſtrue ſuch covenant, tho? doubt. 
ſully worded, a covenant for a per- 
petual renewal. Coke v. Booth. 
819 
Vide Iupu INT, No. 1. SeT-Orr, 
No. 1. | 


COVER TURE. 
Vide BARON and FEME. 


' COURT. 
Vide InrErRIOR CounT. 


CREDITOR. 
Vide BANKRUPT. 


CROSS REMAINDER, 


Vide REMAIN DER, No. 1, 25 3. D- 
V1SE, No. 26. 


CURATE. 


1. Cannot be removed withcut cauſe by 
the rector, who has appointed him 
by certificate to the biſhop, promil- 
ing to allow him a ſalary and to con- 
tinue him in the office till otherwiſe 


provided of ſome-ecclebaltical preter-, 


ment, unleſs lawfully removed for 
any fault, Martin v. Hind. 437 
2. If removed for any fault, he ſhould 
have notice. Ibid. 
3. Lucre, If he may not be removed 


| by the biſhop ?. 441 


Vide Ass uursir, No. 8. CerTiF1- 
CATE, No. 1. 2. SURPRISE, 


/ CUSTOM. 


1. ** Ancient cuſtom®? (found in a ſpe- 
cial verdict) means immemorial 
* cuſtom.” Rex v. Genge. 17 
2. A cuſtom for the lord ot the manor, 
on every death or alienation, to take 


the ſecond beaſt beſt, adjudged K 
1 


r 


g 
/ 


ill ſet out, for want of ſtating the ex- 


emption of certain tenures, g0d 

which exemption was proved at the 
trial. Griffin v. Blandford. Page 62 
Vide Coxs TABLE, No. 2. 


3 
DAMAGES. 


IN perſonal torts, the court will never 
grant a new trial for exceſſive da- 
mages, unleſs they are ſuch as ma 
nifeſtly ſhew the jury to have been 
actuated by paſſion, partiality, or 
prejudice, Gilbert v. Burtenſhaw. 
230 
Vide CovexanT, No. 3. vs 


DECLARATION, 


1. On a declaration upon a corrupt 
contract made the 2 1ſt of December 
1774. giving day of payment to che 
23d of December 1776, and e 
thereon ; evidence of a contract on 
the 23d of December 1774, for two 
years, will not ſupport the iſſue. 
Carliſle qui tam v. Trears, . 671 

2. Declaration that the defendant uſed 
a gun, being an engine to kill and de- 
ftroy the game, is good, after verdid. 
Avery v. Hoole. 225 

3. Nucre, it good upon a ſpecial de- 
murrer ? Ibid. 

4- Declaration that the defendant on 
the 6th of May, and on divers other 
days and times betwern that day and 
the commencement of the ſuit, a/- 
Jaulted the plaintiff, is bad. Micbell 
v. Neale. 828 

5. Declaration againſt the defendant 
only, ſtating that e and another 
made their promiſſory note, by 
which they ointly on /ewerally pro- 
miſed to pay, is good, Kees v. Ab- 
Boll. 832 

Vide CovEN ANT, No. 5,6. Execvu- 
TOR, No. 3, 4. LATITAT. Va- 
RIAN CE, No. 1, 4. 5. VENUE, 
No. 1. VER D Ir, No. 1. 


DEEDS, - 


1. One by deed, in conſideration of 
love and affection to his name, and 
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blood, &c. and for ſettling the one 
undivided moieties of his manors, lands, 
c. therein-aſter mentioned, grants 
the ſame wndivided moieties, (parti- 
cularly deſcribing them,) together 
with all other his lands, tenementr, 
and hereditaments in the kingdom of 
Ireland, habendum the ſaid wndivided 
moieties before granted, together with 
all other his eſtate in the kingdom of 
Ireland, to A. to the ſeveral %. 
therein-after declared, and for no other 
uſe whatſcever ; and then declares the 
* uſes of the undivided moieties only: 
He'd, that the grantor did not in- 
tend to paſs any lands but the undi- 
vided moieties. Macre v. Magrath. 
| . Page 9 
2 The rule of law in reſpect of the con- 
ſtruction of deeds is, that they ſhall 
operate according to the intention of 
the parties, if by law they may: 
And if they cannot operate in one 
form, they ſhall operate in that, 
which by law will effeQuate the in- 
tention. Goodt:tie v. Bailey, 600 
Vide Baton and Feme., Uses. Re- 
LEASE. 


DEVIATION. 


Vide InSURanxnCE, No. 1. Barra- 
TRY, No. 1, 2. 


DEVIS E. 


1. A dexiſe to a /en of which the teſta- 
tor ſuppoſed his wife to be exfient, 
when he ſhould be 21 years old; 
| but if a daughrer, then, one mcicty of 
his eſtate to his w/e, and the o'ber 
moiety to his zo daughters (there 
being one at that time) at the age 
of twenty-one; if either of the 
daughters die before that time, her 
ſhare to the ſurvivor ; if both die 
before that time, both their ſhares 
to the wiſe in fee; if ſhe die, her 
ſhare to the daughters, The telia- 
tor died; the wife was not enfient at 
the time of the will, or at his death, 
The daughter died under age, and 
without i//ue. The wife ſhall take 
the whole eltate. Statham v. Bell, 

©) 

2. One deviſes certain lands to ä 
in caſe his perſonal ęſiate ſhall not be 
Sufficient for the payment of aebts, &c. 
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* and remainder of his real and per- 


iu aid of it; and ** all the reſt, refidue | 


« ſonal eſtate to his <vife.*” The 
rſonal eſtate proved ſufficient, — 

e Jands deviſed in aid, paſs to the 

. «wife by the reſiduary clauſe, —So, if 
the perſonal eſtate had proved de- 
ficient in part only, the wiſe would 
have been entitled to the remainder. 
Goodlitle v. Knot. Page 43 
3. A deviſe of land in Ergland is con- 
fidered in a different light from a 
Romau will; the /q/ter being conſi- 


dered as an inſtitution of the heir ; the | 


former, as a conveyance by way of 
 afpoiniment. Har ud V. Goodright. 


4. One, poſſeſſed of zbree ſpecies 1 
_ eſtates in the county of H. wiz. one 
by articles hi executory, another 
executory in part, and a third (being 
an aden] completely executed by 
a recent conveyance, deviſes to his 
wife as follows. ** All the manors, 
„ meſſuages, advory/on;, and here- 
% ditaments in the county of H. for 
the purchaſe whereof I have already 
* contracted and agreed, or, in lieu 
4 thereof, the money ariſing by the 
* ſale of my real eſtate in the county 
of L.“ (with directions for com- 
pleting the contracts.) The ad- 
wowſon, the. purcha'e of which was 
completely executed before the mak- 
ing of the will, ſhall paſs to the wife, 


St. Jobn v. The Biſhop of Winton. 


94 

5. Deviſe to T. G. for and during his 
natural life, and after his deceaſe to 
his heirs and alligns for ever, and, for 
.avant of fuch heirs, to T. E. his heirs 
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and afligns for ever. J. G. has on- 
Iy an e/tate tail. Morgan & Uxor v. 
| Grifieh, - 286 
6. To make a deviſe of lands awirhout 
any limitation, a fee, ſuch a manifeſt 
intention muſt appear, that the teſta- 
tor meant to give a fee, as may ſa- 
tisfy the conſcience of the court, in 
pronouncing it ſuch. If it is barely 
problematical, the rule of law mutt 
take place. Ree v. Blacke't, 235 
7. A deviſe to the teſiator's eldeſt fon 
of 200 J. alſo to his three younger 
ſons G., V. and C. and their herrs, 
A houſe and cloſe as tenants in com- 
men, when they come at age of 21 
years ; alio, to his wife a houſe, and 


after her deceaſe the ſame to go to 
his three daughters and their heirs 
for ever. And his will further was, 
that if ANY his above-named chil. 
dren ſhould happen to die 2 they 
came of age, aud without ifſue, then 
their property and ſhare in any of the 
above bequeathed premiſes to be 
equally divided amongſt the REST of 
his ſurviving children, thare and ſhare 
alike. The elde/t ſon was of age at 
the date of the will; two of the 
' younger ſons died under age, Oe. 
Per cur e— The eldeft fon and the three 
daughters are equally entitled with the 
younger ſon, to the ſhares of the de. 
ceaſed brothers. Denn v. Balder/icn, 

- Page 257 

8, One, ſeiſed of the lands of C. and 
G. in ſee, of other lands in B. and B. 
for lives renewable for ever, and of 
other lands under leaſes for ret 
lives, with reverffonary terms for 
twenty-one years from che death of 
the ſurviving liſe in each; and be- 
ing himſelf the ſurviving life in one, 
deviſes thus: Aud as to all my worlg- 
ly Jubſtance, I give to my mother, 
my houſe and land of G. with the 
appurtenances, during her natural 
life, clear of any deduction ; and 

_ alſo my Jancs of C. ({ubjeRt to a rent 
payable thereout) for li, without 
liberty of commilting waſte thereon ;; 
and after ſeveral legacies to relations, 
(one of which was the heir at law,) 
he deviſes to his mother, all the k B- 
MAINDER @nd RESIDUE of all his 
EFFECTS both REAL and PERSON. 
AL, which he ſhall die poſſeſſed of. 
The mother, by this refiduary clauſe, 
takes a fee in all the teſtator's ſee- 
ſimple eſtates, and the whole of his 
intereſt in the reſt of his real proper- 
ty; ſubje& to the charges thereoy, 
Hogan v. Feckſon. 299 
9. Diitinftion between the Roman law 
concerning wills, and our law of de- 
viſes. 1bid. 395 
10. Words of perpetuity in a devile, 
are tantamount to words of limvation. 
Ibid. | 306 
11. The diſtinction between words that 
denote only a agſcriplion of the ſpeci- 
fe eſtate, and words that denote the 
quantum of intereſt that the teſtator 
Fat in it. lid, n Lid. 
| 12. Effect 


\ 


10 


Ah a — JR * 


12. Effect of introductory words in a 


. waſte, is not ſufficiently ſtrong to 


I ve — [tem, to my ſons I. M. and R. 
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will, what. Hogan v, Jackſon. 
_ * 23. 
13. Real effechs mean real property. 
Bid. Ibid. 


14. An odjection that the te ſtator firſt 
gave his mother only an e/tate for life, 
and made it liable to impeachment of 


controul the operation of ſubſequent 
words in a reſiduary clauſe, maniſeſt- 
ly importing aa intention to give a 
fee. Ibid. a 308 
15. Deviſe to truſtees in truſt for the uſe 
of the heirs male of F. A.: and in 
default of ſuch iſſue, to the uſe of the 
heirs male of R. A.: and in default of 
Juch iſſue male, to the uſe of all and 
every the grand-children of F. 4. and 
S. M. as tenants in common. A co- 
dicil (bearing the ſame date as the 


will) directs truſtees to pay the in- 


tereſt and produce of his real and 
perſonal eſtate to the teſtator's wiſe 
S. 4. and to the ſaid F. A. and 
K. A. during their lives, with ſurvi- 
vorſhip. Eight grand-children of 7. 
A. and 8 M. were alive at the date 
of the will; a ninth was born þefore 
the teſtator died; twelve more were 
. born after his deceaſe; and all in the 
life-time of R. J., who, as well as 
the deviſee J. A, died without iſſue. 
Held, that as the 21 grand-children | 
were all alive at the death of R. A., all 
were equally entitled. Baldwin v. 
Karver. 309 
16, Diſtinctien between an immediate 
deviſe to children, and a proviſion | 
for them in marriage ſettlements, or a 
deviſe limited to them by way of re- 
mainder, or upon a contingency uncer- 
tain in event: The „it only relates 
. tochildren in e at the lime; the ſe- 
cond is intended equally for all the 
children of the marrige ; the laſ ex- 
tends to all that are in ee at the time 
when the deviſe we/ts. Ibid. 314 
17. One deviſes thus; ** As touching 
« my worldly gate, I deviſe the ſame 
* as follows: Igive to my wife E. M. 
« 51. to be paid yearly out of my 
« eſtate at G. Item, to my ſon T. M. 
« and daughter E. 5 J. each, to be paid 
tetwelve months after my deceaſe. 


M. whom I make my————and 


« ordain my ſole executors, all my lands 
* and tenements freely to be enjoyed and 
& pofefſed alike.” I. M. and R. M. 
are tenants in common, and take a fee. 
Loveacres v. Blight. Page 352 
18. One deviſes ALL his eftate, '&c. in 
the counties of Gloucefter and Worceſ- 
ter and elſewhere in the kingdom 
England to truſtees, ſubjed to certain 
charges thereon, and limitations ig 
his marriage ſettlement named; in truft, 
to ſtand ſeiſed of the ſaid eſtates in 
Gloucefter and Worcefler or elſewhere, 
to certain uſes, His eſtates in G. 
and V. were the only effates charged 
or mentioned in his marriage ſettle- 
ment. But he was alſo entitled to a 
reverſion of certain eſtates in the 
counties of Oxford and Wilts, Held 
that this rever/on paſſed by the words 
e elſequbere in the kingdom of Eng- 
% land. Freeman v. Duke of Chan- 
dos. 363 
19. Deviſe to S. S. and the heirs of his 
body lawfully to be begotten, and 
their heirs for ever, charged with the 
payment of 81. per annum to M. S. 
during her life; but in caſe the ſaid 
8. S. Sall die without leaving iſſue 
of hi: body, then unto . G. and his 
heirs, charged as aforeſaid, and al- 
fo with 100 J. to 4. B. within one 
year after V. or his heirs ſhall be 
poſſeſſed of the lands deviſed. S. S. 
takes only an gate tail. Denn v. 
Shenton, 410 
20. One deviſes a reverficn to his right 
heirs, and afterwards gives all the re- 
fidue and remainder of his real and 
perſonal eſtate to A. B. in fee. — The 
rever/icn does not paſs by this reſidu- 
ary deviſe. Doe v. Saunders. 420 
21. One deviſes, as 10 all ſuch world- 
« ly eftate as God has endued me with, 
« ] give asfollows: “I deviſe all that 
« my freehold meſſuage, lying in G., to 
% M. R., G. R. and T. R. equally." 
And afterwards, amongſt other lega- 
cies, he gives en ſhillings to his 2 
at law. The deviſees, notwithſtand- 
ing the introductory words, and the 
difenheriting legacy to the heir, take 
only an eſtate for /ife, and are ten- 
ants in common. Den v. Gaſtin. 657 
22. To make ſuch introductory words 
(No. 21.) operate as an enlargement 
of a deviſe of lands, without _ 
0 
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of limitation added, they muſt be 
connected with ſuch deviſe. Den v. 
Gaſbin. Page 660 
23. The court will make great uſe of 
the introduction of a will, in favour 
of the clear intention of the teltator, 
and in favour of creditors, to make a 
real eſtate liable to debts, %%. Ibid. 
24. | give to one in fee-fimple,”” or 
% all my eſtate, are tantamount to 
words of limitation. Ibid. Ibid. 
25. One deviſes his lands to his brother 
for life, remainder to truſtees to pre- 
ſerve contingent remainders, remain- 
der to the firſt and other ſons of his 
hrother in tail male ſucceſſively, 1e 
mainder to his brother's daughters in 
tail; remainder to his four //ters and a 
niece for their lives, ſhare and fhare 
alike as tenants in common, and not as 
Joint-tenants, remainder to their en. 
fucceſſively in tail, remainder to their 
daughters in tail; reverſion to his own 
right heirs. Then he deviſes to ano- 
tuner ſiſter only a ſmall annaity.—The 
four lifters and the niece take ſeveral 
eſtates for life, with /everal remainder 
to their ſons and daughters: And 
there are no cro/5-remainders. Pery 
v. White. | 777. 
26. One deviſes to his two brothers and 
his ſiſter, and the heirs of their bodies, 
as tenants in common, and not as joint- 
tenants, and for want of ſuch i/jue, 
to his own right heirs : And then 
gives all the reſt and reſidue of his 
goods and chattels, as well real as 
perſonal, equally between his ſaid 
brothers and ſiſter, ſhare and ſhare 
alike, 
mainders, Phipard v. Mansfield, 


. 7 

27. By a deviſe, of all that the wh 
tor's manor of C, Wc. and alſo all 
that his capital meſſvage, and all 
and every his /ands tenements and 
hereditaments whatſoever, ſituate and 
being in or near P. P. or ELSE- 
WHERE in the county of Glouceſter, to 
his executors, upon truft to /ell and 
divide the money equally among t his 
younger children; a remote reverſion 
in fee, in another eſtate in the county 
of Gloucefter, to which the teſtator 
was entitled, after three eſtates tail, 
was held to paſs to the truſtees, A.- 
Ant v. An,. 


The deviſees take croſ- re- 


808 | 


28. A teſtatrix deviſed a meſſuage and 


lands to her eldeſt daughter A. and 
the heirs of her body for ever, and for 
want of ſuch iſſue to her 2d, zd, and 
4th daughters ſucceſſively zu tail, 
charged and chargeable neverthelets 
witn 180 J. to be levied out of the 
firtt annual profits, and to be divided 
equally amongtt the three younger 
daughters: And that the executors 
ſhould ftand ſeized of the ſaid meſſuage 
and lauds, trom the deceaſe of the 
teſtatrix, for /o long time as they or 
their afligns ſhould have raijed the 
{aid ſum, or /o long as until the lame 
itould be diicharged by the ſaid 4. 
or her heirs : And from and imme- 
diately after the raifing, Cc. or 
othe? payment of the ſaid ium, by 4. 
or her heirs, then that A. and ber 
\. beirs ſhould enjoy the ſaid meſſuage, 
Sc. for ever ; only allowing the three 
younger daughters and a couſin, the 
uſe of ſome rooms, till they were 
married, Held, that A. took only 
an eſtate rail. Hanſon v. Fyldes. 
Page 833 
Fide REMAINDER, No. 1,2, 3. TEx« 
ANT in Common, No. 2. 


DISCHARGE. 
Vide Axa EST, No. 2, 4. 


DISCONTINUANCE. 


1. Cannot be worked by a ſecret feoft- 
ment by tenant in tail under a naked 
poſſeſſion, Doe v. Horde. 702 


DISFRANCHISEMENT, 


Vide Cox rORATIOx, No. 7, 8, 9. 


DISSEISIN. 


1. Poſſeſſion under a judgment in eject- 
ment, can never amount to a ein 
of the freebold, Doe v. Horde. 70¹ 

2. But ſuch poſſeſſion (No. 1.) enures, 
according to the right of the party 
recovering, whether it be a right of 
freehold in poſſeſſion, in tail, or in 
fee, Ibid, : Ibid. 

3. A ſecret feoffment under a naked pol- 


ſe Lon by tenant in tail in remaiader 
to 


1. 
+ 


a0 
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to the mere intent to make a tenant 
to the precipe, cannot work a diſſeiſin 
to the advantage of the freſſor. Doe 
v. Horde. Page 702 
4. But the rue owner may elec to make 
it a difſeifin, 161d, Ibid. 


DISTRESS. © 


1. Cannot be made for the toll of goods 
fraudulently fold out of a market to 
avoid the tall. But the party injur- 
ed muſt bring a ſpecial action on the 
caſe. Blakey v. Din/dale. 661 


E. 
ECCLESIASTICAL COURT. 


Lo E PROHIBITION. 


'EJECTMENT. 


1. A man ſhall not defend himſelf in it, 
by an eſtate which makes part of the 
title of the leſſor of the plaintiff. 
Hart v. Knott. 46 

2. If the leſſor of the plaintiff be an in- 
fant, and the guardian andertake for 
cofts, it is ſufficient. Anonymous. 128 

3. The leſſor of the plaintiff in eject- 
ment ſhall not be permitted to defeat 
a ſolemn deed under his owon hand, co- 
venanting that the defendant ſhall 
enjoy the premiſes, and for further 
aſſurance. Goodfitle v. Bailey. 597 

Vide Noricx, No. 4. Tust, No. 2. 


ELECTION, ELECTOR. 
ELECTED. 


1. Where money is given to be laid out 
in land, or government ſecurity, a com- 
mon per/on has his election; but a cha- 
rity has not; becauſe one alternative 
is unlawful. Foone v. Blount. 467 
Vide CoRPoRATION, No. 10, 11, 12, 
13, 14, 15, 16, 17. EviDENCE, 


No. 7. 


EMB AR GO. 
Vide IxsuxAN CCE 


863 
"EQUITY. 


| Conſiders that which is 70 be done as if 


it was done, Oc. Foone v. Blount. 


Page 
Vide PowtRrs, No. 4. ® 467 


ERROR, 


1. On a writ of error from the K:izg"; 
Bench, in Ireland, only a tranſcript of 
the record is ſent over to the B. R. 
in England; and if the judgment be 
afirmed, ſuch tranſcript is ſent back 
by writ of mittimus to the King's 
Bench in Ireland, and that court muſt 
iſſue the ſubſequent proceſs. Ficars 
v. Haydon. $43 

2. So on a writ of error fromthe B. R. 
in England to the Houſe of Lords, on- 
ly a tranſcript of the record is ſent 
up; and when remitted, the King's 
Bench awards execution. 1bid. Id. 

3. But on a writ of error from the C. 
B, though a tranſcript only is re- 
moved into the King's Bench, the 

latter may award execution. Id. 

Jbid, 


ESCAPE, 
Vide EviDExCE, No. z. 


ESTATE for life, in tail, or in ſee. 
Vide DRVISͤE. | 


EVICTION, 
Vide RevT, No. 1, 2. 


EVIDENCE. 


1. In an action upon a wager whether 
a decree of the court of Chancery 
would be reverſed on appeal to the 
Houſe of Lords, a copy of the re- 
wver/al is ſufficient evidence, with. 
out producing the minute boek itſelt; 
and ſuch copy need a0 be on amps; 
neither is it neceſſary, oo the trial of 
ſuch an action, to ſhew the previous 
proceedings: Proof of the deetęe, 
and of its being reverſed, is ſufficient, 
Jones v. Randall. 17 

2. Parol evidence muſt be let in to ex- 
plain the intent of the teſtator in can- 

ceiling 


— 


2 ˙  ——_—_—__o—_s 
- 
” 


3 „ ——ů — — — 


9. General declarations of = parent are 


celling a will. Burtenſbacu v. Gil. 
Bert. Page 53 
3. In debt for an eſcape againſt the 
| ſheriff, the indorſement of non 2ft in- 
| &entus upon the ca. a. is ſufficient 
evidence of its having been deliver- 
ed to him. Blatch v. Archer. 63 
A legal arreſt muſt be proved 
in ſuch action (No. 3.) /bid. Ibid. 
5- The bailiff's name endorſed on the 
writ is ſufficieht evidence that he 
was authoriſed by the ſheriff to ar- 
reſt, without proving the warrant. 
ils. 


ed from) given in evidence on an in- 
dictment for aſſaulting a fellow com- 
. moner of Queen ' College, Cambridge, 
by turning him out of the garden, 
is concluſive for the defendant ; and 


- conſequently, evidence on the part 


of the proſecutor, to prove the irre- 
gularity of ſuch ſentence, is inad- 
miſlible, Rex v. Grundon. 315 
7. Evidence of an order of reſtoration of 
a burgeſs, together with proof of his 
having acted as ſuch, is ſufficient to 


ſhew that he is a burgeſs de facto, ; 


<vithout proving that he was actually 
admitted. Symmers verſus Regem. 
O2 
$. An order of reftoration of a BR il- 
legally disfranchiled, relates to the 
original right, and may be given in 
evidence to ſhew that his vote at an 
election ought to have been receiv- 
ed ; though ſuch eleCtion were had, 
Prior to the date of the order, Lid. 


503 


good evidence after his or her death, 
to prove that a child was BORN be- 
fore marriage; but not to prove that 
a child, born in WEDLOCK, is a baſ- 
tard. Goodright v. Mo/s. 591 
10. So, the answer of one of the pa- 
rents to a bill in Chancery, is admiſ- 
_ fible to prove ſuch birth: For it is 
not like offering a depoſition or an 
anſwer in evidence, againſt a perſon 
not a party to the original ſuit: But 
it is offered only as evidence under 
her hand of ber having made ſuch a 
declaration. Aid. 


94 

21. So, parents may be admitted to 
prove the fact of the marriage on a 
queſtion upon the legitimacy of the 
child. bid. 593 


—_— 


— 


, 


66 
6. A ſentence of expulſion (unappeal- 
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12. But act to prove nox-acce/t. Good- 
right v. Moſs. Page 594 
13. Tradition is evidence in queſtions 
of pedigree, Ibid. Ibid. 
14. So are circumſtances that ſhew il/e- 
gitimacy. Ibid: Ibid. 
15. So are an entry in a family Bible, 
an inſcription on a tombſtone, or a 
pedigtee hung up in the family man- 
hon Ibid. Irs 4 Lid. 
16. How far poſſeſſion of twenty years 
is evidence of a fee, and when it may 
be preſumed. Denn ex dim. Tarz- 
wwell v. Barnard. | $98 
17. {ndecency of evidence is no objection 
to its being received, where it 1s ne- 
ceſſary to the deciſion of any civil or 
criminal right. Da Cofla v. Fonts, 
18. Secus, if it ariſe upon a 1 
wager between two indifferent per- 
ſons: as, upon a wager concerning 
the /ex of a third perſon. bid. : 
L 7 
19. In a queſtion upon the cufom of 
tithing in the pariſh of A., evidence 
that iuch a cuſtom exiſts in the 44. 
Jacent pariſhes, is not admiſſible. Secus, 
if the cuſtom be laid as the general 
cuſiom of the whole county, Furneaux 
v. Hutchins, 807 


EXCEPTIONS. 


Vide BILL of ExceyTions. 


- 


EXCHANGE. 


Vide B11 2 of Exc HAN OE. 


EX CIS E. 


1. The bounty allowed on the export- 
ation of ſtrong beer by ſtat. 1 G. z. 
c. 7. ſedt. 6. (which refers to ſtat. 
1 V. & M. c. 12.) muſt be governed 
by the price of barley at the por! 
where exported, and not by the ave- 
rage price throughout the kingdom. 
Whittread v. Brookſbank. 66, 9 
Vide Ac rliox, No. 1. BounTr, No. 
1, 2. 


EXECUTION. 


Vide Bait, No. 2. EaROR, No. 1, 
2, 3. WARRANT of ATTORNEY, 


No. 2. 
EX E- 


ie L YO DI LLER 


I 
2 


No 
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EXECUTOR.” 


1. On a perſonal demand againſt an ex- 
ecutor, there can be no judgment 
a bonis teftatoris. Hawkes & Ux. v. 
Saunders, Page 289 

2. Having aſſets is a ſufficient conſider- 
ation for a promiſe by him to pay a 
legacy. id. 


12 
3. Declaration, that G. S. by avi, be- 


queathed a legacy to the plaintiff, and 
made the defendant executrix ; that foe 
proved the will, and had aſſets ſufficient 
to pay all debts and legacies, and by ra- 
fon thereof became liable to pay the lega- 
cy, and being ſo liable, promiſed, Oe. 
is a declaration againſt the defendant 
in her own right ; and therefore the 
plaintiff cannot take judgment de bonis 
teflatoris. Ibid. 292 
4. But, if affets be proved (or admitted) 
and an aſſent of the executor to the 
legacy, judgment may be given, on 
ſuch a declaration, de Bonis propriis ; 
becauſe, having aſſets is a ſufficient 
conſideration. Hawhes et Ux. v. 
Saunders. 293 
5. Quære, Whether, without ſuch 4ſ. 
ſent, (No. 4.) he could be compell- 
ed by an action a? lago to pay it? 15. 


292 
6. What actions ſurvive againſt an ex- 
ecutor. Hambly v. Trott. 375 


7. Diſtinction, as to actions which ar- 
vive againſt an executor or die with 
the perſon, on account of the cauſe of 
action, and which ſurvive, Cc. or 
die, Fc. on account of the form of 
action. Ibid. Ibid. 

8. Where the cane of action is money 
due; or a contra to be performed; 


gain or acquiſition by the labour or 


pony of another; or a promiſe 

y the teſtator expreſſed or implied, 

| the action ſarvives againſt the execu- 
tor, 
delicko, ſuppoſed to be by force and 
againlt the peace, or where the plea 
to the action mult be, that the ze/fa- 
tor was not guilty. bid, 1bid. 

Jide Action, No. 7. Ass uvursir, 
No. 4, 5. 


EXEMPTION, 
Vide IurRBSSI n SEAMEN, 


Secus, if it be a tort or ariſe ex 


| F. 
FAC TOR. 
A FACTOR who is ſurety ( in # 


bond) for his principal, has a 
lien on the price of the goods ſold 
by him for bis principal to the amount 
of the ſum he is bound for. Drin#- 
water v. Goodwin. Page 251 
2. It is a general rule, that where 2 

factor who 1s authoriſed to ſell goods 
in his own name, makes the buyer 
debtor to himſelf; though he is not 
anſwerable to his principal for the 
debt, if the money be not paid, yet 
he has a right to receive it, if it is; 
and his receipt is a diſcharge to the 
buyer. Lia. | 255, 6 
3. He may compel ſuck payment (No. 
2.) by an action: and it would be 
no defence in ſuch action for the buy- 
er to ſay, that the principal was in- 
debted to him in more than that 
amount. 16:4. Itid. 
Vide INDEMNITY. 


FALSE IMPRISONMENT. 


Viae TaESPASS. 


FEES. 


1. If an offender convicted in B. R. 
receive ſentence to be ſet on the pil- 
lory in a different county, the pro- 
ſecutor is not · bound to pay the tip- 
ſtaff any fees, or even the neceſlary 
expences of carrying the offender 

thither. Rex v. Cbolſey. 726 


| FEME COVERT. 
Vide Baron and Fewer. 


FEOFFME MT. 


1. The nature and operation of feoff- 
ments of old, attended with livery 
and actual tranſmntation of the pot- 
ſeſſion from one man to another, 
Doe v. Horde. 702 - 04 

2. The nature and operation of a ſecret 
| feoffment, with livery in form only 
to the mere intent to make a tenant 10 
the precipe, by one who has vet & 


right to ſuffer a recovery. {bid. Ilia. 
Fi 3- No 


vl 


Vie Walrs, No. 1. 


 Fide AcceyTance of RENT. Co- 
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3- No tranfmutation of the poſſeſſion | 
paſſes to the feoffee by it. But he is 
a mere inflrument of form. Ibid. 

| Page 704 

4. It conveys no eſtate, nor will courts | 

of law carry it into execution, to the 


prejudice of the rightful owner, Lid. | 


FICTION. 


x. A fiction of law ſhall never be contra- 
difted ſo as to defeat the end for | 
which it was invented; but for every 
other purpoſe it may be contradicted. 
Moftyn v. Fabrigas. 177 


FINE. 


1. In proving it, you muſt ſhew that 
the conuſor was in poſſeſſion, or had 
received rent. Doe v. Wiliams. 

622 


FOREIGN LAWS. 


1. Muſt be proved as facts if a queſtion 
ariſe on their exiſtence, Mt v. 
Fabrigar. 174 


FORFEITURE. 1 


VENANT, No. 7. PenwalLTY, | 


FRAU D. 
1. The ſtatutes 13 Eli. c. 5. and 27 


Elix. c. 4. cannot receive too liberal 
a conſtruction, or be too much ex- 
tended in ſuppreſſion of fraud. Ca- 
dogan v. Kennet. 434 

2. Bat ſuch a conſtruction is not to be 
made in ſypport of creditors, as will 
make third perſons ſufferers. 1big. 
8 Ibid. 

3. If a tranſaction be not boxd fide, its 
being for'a valuable conſideration, will 

not alone take it out of the ſtatute; 
nor even in ſome caſes a change of 
poſſeſſion. Id. Ibid. 

4+ Thus, the purchaſe of a debtor's 
s, knowing of a ſequeſtration by 

- | Chancery, or of a judgment and ex- 
ecution, though made for a valuable 
conſideration, is void. Ide, 17bid. 

5. Poſſeſſion of goods is evidence of 


fraud, Secus of a leaſe Ibid. 16id, 


/ 


6. The ſtatute 27 Flix. c. 4- does not 
go to voluntary conveyances, merely 
as being voluntary, but to ſuch as 
are fraudulent, (See No. 8.) bid. 

Page 434 
7. The circumſtance of a man's being 
indebted at the time of a voluntary 
| Conveyance, is an argument of fraud. 
The queſtion, therefore, is, Whe- 
ther it was done bond fide, or to de- 
feat creditors ? Thid. 435 

8. To make a voluntary ſettlement void 
againſt a ſubſequent purchaſer, with- 
in the ſtatute 27 Elix. c. 4. it mult 
be covinous and fraudulent, not vo- 
luntary only, Doe v. Routledge, 705. 
708, | 


| 9. A purchaſer, to entitle himſelf to 


the protection of the ſtat. 27 Elix. 
c. 4. againſt a fraudulent ſettlement, 
and to /et it afide, muſt be a pur- 
chaſer bond fide, or for good confider- 


ation, or marriage. Ibid. Ibid. 
10. But he need not be a purchaſer for 
money. Ibid. . Ibid. 


Vide Assuvursir, No. 2, 3. SET- 
TLEMENT, No. 3. 


FREE-BENCH. 


Vide Cory noLp, No. 1, 2. 


a”—_ 
% 


G. 
GAME. 


JE DzcLaRaTION, No. 5. 


GAMES. 


1. Playing at bowls, out of Chriſtmas, 
ſubjects every /abourer to a penalty of 
20 5. by ſtat. 33 Hen. 8. c. g. ſe. 
16. ; but does not make ſuch offend- 
er puniſhable as an ile and diſor- 
derly perſon, under ſtat. 17 Geo. 2. 
c. 5. Rex v. Clarke, © 36 


GAMING. 


A foot-race is a game within the ſtat, 
9 Anne, c. 14. therefore any wager 
wm 
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it, is void ; and one perſon run- 

ning alone (againſt time) is a foot- 

race, within the ſtatute, Brown v. 

Berkeley. Page 281 

Vide WaGEk,.o—Vide ASSUMPSILT, 
No. 13, 14. 


GRANT. 


Jide PRESUMPT1ON, No. 1, 2. Li- 
MITAT1ON, No. 2, 


— 


H. 


HABEAS CORPUS. 


1. N information, gui tam, on ſtat. 
8 G. 1. c. 7. tor a fraud in 
weighing and packing butter, exhi- 
bited (by virtue of the ſaid ſtatute) 
in the ſheriff's court at 7ork, may be 
removed into B. R. by hab. corp. cum 
cauſa, Hartley qui tam v. Hooker. 
2 
2. A writ of habeas corpur, if not — 
ed by a judge, need not be obeyed. 
Rex v. Roddam. 672 
3. A writ of habeas corpus ad teftifican- 
dum, to bring up a ſailor on board a 
ſhip, who is not detained there as a 
priſoner, ought not to be granted, 


wwithout an athdavit, that he has been 


ſerved with a ſubpæna, and is willing 
to attend. Ibid, Lid. 


HEI R. 


1. An heir at law cannot be diſinherited 
by the plaineſt intention apparent on 
the face of the will, unleſs the eſtate 
1s completely diſpoſed of to ſomebody 
elſe. Denn v. Gaſtin. 661 

Vide DEvis B. 


HIGHWAY. 


1. Muſt, in a preſentment, be alleged to 
lie in the pariſh ; otherwiſe, the pa- 
Tiſh is not bound to repair. Rex v. 
Inhabitants of Hartford. 111 

2. The power of two juſtices, under ſtat, 
13G, 3. c. 78. J 16. to order any 
highway to be widened, extends to 
roads repairable ratione tenure 3 and 
upon diſobedience to ſuch order, the 

Vor. II. 


| 


4 


4 


| 


þ 
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party may either be proceeded againſt 
ſummarily under the ſtatute, or by 
indictment. Rex v. Balme. 


Page 648 
HUND RE D. Fid:ConsTaBLE. 


— 


J. 


IDENTITY. 


t. Of money or notes, if it can be 
traced, will entitle the true 

owner to maintain afſump/it againſt a 
third perſon, into whoſe hands they 
have come mald fide. Clarke v. 


Shee et al, 197-200. 
Vide ACT10N, No. 4. 
JIEOFAILS. 


The ſtatutes of jeofails extend to penal 
actions, though not to criminal pro- 
ſecutions. tcheſon v. Everitt. 392 


IMPLICATION. 


1. Where lands are deviſed without 
words of limitation, and the lands are 
charged with a groſs ſum, the deviſee 
by implication of law takes a fee ; 
becauſe the manifeſt intent of the 
teltator being deciſive, and no tech- 
nical form. of words neceſſary to ex- 
preſs it, the certainty that the teſta- 
tor muſt mean a bounty to his devi- 
ſee is ſufficient to. ſupply the want of 
a formal limitation, Dee v. E * 

411 


2. But where an expreſs eſtate for /if?, 
or an expre/s eſtate tail, is given in 
terms, no ſuch implication can ariſe 
from ſuch charge only. bid. Ibid. 


INDEMNITY, 


1. It is not in the power of any man, by 
his election, to vary the rights of two 
other contending parties. And there- 
fore, if after giving notice to ſuch 
perſon to hold his hand, and offering 
him an indemnity, he takes upon 
himſelf to decide the right, he ren- 

8 g ders. 


% 


Cannot be elected a burgeſs of Por 
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2. Formerly nothing was preſumed in 


ders himſe'f anſwerable to the true 
owaer. Drinkwater v. Goodnvin, | 

| Page 255 

2. For this reaſon, though a purchaſer 
of goods from a faftor has a right 
to pay him the money and be dil- 
charged; yet, if the principal and 
foctor have a dilpatb, the buyer, 
with notice of ſuch diſpute, and an 
iademnity offered him, has no right 
to p ejudice the title of the principal. 
abid. - Ii 


INDICTMENT. 


1. Knowingly expofing to ſale and ſelling 
_ wrought gold under the ſterling 
alloy, as, and for, gold of the true 
ſtandard weight, is not indictable in 
a private perſon: the ſtatutes relate 
only to goldſmiths.—And it is not a 
common law offence, beiig only a 
private cheat. Rex v. Bower. 223 
2. An indictment conſiſted of two 
counts; one for a riot, the other for 
an aſſault ; and the jury indorſed g- 
zoramus on the firſt, and billa vera 
on the ſecond : And it was held good. 
Rex v. Fieldhouſe. 325 
Vide Variance, No. 2, 3. 


 INDORSEE. | 


Vide Bit of Exchange, No. 1. In- 
SOLVErT Debtor, No, 1. Lien, 


No, 1. 


INFANT. 


\ mouth, though not ſworn in till of 
age. Rex v Carter. 226 
Vide Ejgcrukxr, No. 2. 


INFERIOR Courts. 


1. Juſtification (to an action of aſſault 
and falſe impriſonment) by proceſs out 
of an inferior court, ſtated, “ that 
« the plaintiff below levied his plaint 
« in a plea of treſpaſs on the caſe, 
„ for a cauſe of action ariſing within 
« the juriſdliction of the court, — And 
© held good, without ſetting forth 
« the cauſe of action, Or that the de- 
c fendant became indebted within the 


&« ;ariſdittion,”” Rowland v. Veale. 
os 13 


favour of the regularity of their pro- 
ceeding<, nor could they be ſet out 
with a 7aliter proceſſum ; but theſe 
objeAions have of late years been 
over-ruled. Rewland v. Veale. 
Page 19 
3. If the cauſe of aQion does not ariſe 
within the juriſdiction, the defendant 
muſt avail himſelf of it by plea in the 
court below ; or, if not alledged in 
the plaint to be within the juriſdic- 
tion, he muſt bring error or falſe 
judgment. bid. +. ..20 
4. Where the capias (from the court 
below) is under proceſs of execution, 
it needs not be ſhewn in the juſtifica- 
tion, that the precept was returned; 
otherwiſe, when it is under me/ne pro- 
ceſs» Ibid. ws © +4 
5. The court was held from three wwecks 
to three weeks ; and the writ was, to 
have the body at the next court gener- 
ally: It is good, and a day certain 
need not be ſhewn, bid, "200 


INFORMATION, 


1. Ove information may, by leave of the 
court, be exhibited under the Ji 
ſtatute 19 Geo. 2. c. 2. ef. 4. - 

ainſt different perſons, and againſt 
the /ame perſons, for uſurping 4% er. 
ent franchiſes; and there is no neceſ- 
ſity to Fate ſuch leave upon the re- 
cord, Symmers v. Regem. 489 

Vide ArresT of Judgment, No. 1,2. 
LiBEL, No. 1, 2, 3, 4 Qua- 
TER SESSIONS, No. 1. PExALs 
TY, No. 1. 6, | 


INFORMER. 
Vide Cos 7s, No. 1. 57 6, 7 


INSOLVEN T: Debtor: 


1. An indorſee of a promiſſory note, 
pn three months after date, may 

e diſcharged. under an inſolvent 
act which takes place before the three 
months are expired. Horkman v. 
Leake. ; 22 
2. So may the obligor of a bond con- 
itioned for payment of money at 2 
future day, though the act took place 
before the day limited by the condi- 

| t10n 


A TABLE OF THE PRINCIPAL MATTERS. 


tion for payment. Paget v. Wheate. 
(in a note.) Page 23 

3. Under the ſtat, 16 Geo, 3. c. 38. a 
debtor ſh4}l not be diſcharged of any 

- . debt contracted after the 22d of Ja- 
nuary 1776, though it was contracted 


before the defendant's diſcharye. 
Ernft v. Sciaccaluga. $27 
INSPECTION. 


1. Perſons empowered by ſtat. J G. 3. 
c. 15. to inſpeR the entries of tree- 
men, have a right to inſpect 41. L 
books, papers, &c. in which the 

admiſſions of freemen are entered. 
Schuldam v. Bunniſi. 192 


1. If a ſhipinſured at and from Jamaica, 
warranted to have ſailed on or before 
a certain day (with return of part of 
the premium, in caſe of convoy) fail 
on or before the day from her port of 
lading, with all her cargo, c. on 
board, to the uſual place of rendez- 
vous at another part of the iſland, 
for the ſake of joining convoy there 
ready, it is a compliance with the 
warranty, theugh ſhe be afterwards 
detained there by an embargo beyond 
the day. — And though ſuch place of 
rendezvous be out of the direct courſe 
of the voyage, it is no deviation 
Bond v. Nutt. 601 
2, Upon a policy at and from ſuch a 
port to any other port or place what- 
ſoe ver for ;xvelve months, at 9/. per 
cent. warranted free from capture, 
the riſk is entire; and therefore, it 
once begun, there ſhall be 20 return of 
premium. Hie v. Fletcher. . 666 
3. There are two general rules. 1. That 
wherever the riſk has not begun, to 
whatſoever cauſe it may be owing, 
the premium ſhall be returned. _ 
| 8 
4. Secondly, That wherever the riſk 
has once begun, though it ceaſe im- 
mediately after, there ſhall be no ap- 
fortionment or return of premium. 
5 Ibid. 
5. In a policy upon a % for twelve 
months, with an exception of /uicrde, 
the riſk is entire; and if the party put 
an end to his exiſtence the ext in- 


870 
| flant, there ſhall be xo apportion- 
ment or return of premium. Jet, 
Page 66g 
6. Quære, If in a policy upon a ſhip ar 
and from ſuch a port, warranted to 
depart ona day certain, the riſk and 
contract are not divifible z wiz. one 
riſk during the ſhip's ſtay in port, and 
another aiter her departure on the 
day ? 670 
7. Upon a policy at and from London to 
Halifax, warranted to depart with 
cenvo; from Portſmouth, the contract 
and riſe are diviſible ; viz. from Lon- 
don to Portſmouth is one contingency 
fro. 1 Port/mouth to Halifax with con- 
voy, is another: Therefore, where 
the ſhip departed from Port/mouth 
without convoy, by which means the 
fecond riſk did not begin, it was held 
there ſhould be a return of Pa 

6 
8. If a ſhip, warranted to ſail on or — 
fore a particular day, be prevented 
from ſailing by an embargo, the war- 
ranty is not complied with. Fore v. 
Whitmore. 784 
9. A warranty inſerted in a policy of 
inſurance mult be terally and ſtrictiy 


8 
10. A repreſentation to the . 
need only be /abfantially performed. 
1bid. Ibid. 
11. But if falſe in a material point, it 
will avoid the policy,—And in that 
caſe, a miſrepreſentation to the firſt 
underwriter will affect the policy 
with reſpect to all the ſubſequent un- 
derwriters. IId. 786—8, 
12. Diſtindticn exemplified.— In a life 
policy, if a man warrants another to 
be ia goed health, knowing he is 100, 
that will not avoid the policy, be- 
cauſe he takes the i upon him/elf. 
Ibid. 88 
13. But if there is no warranty, and he 
ſays „ the man is in goed health,” 
knowing him to be , or knowin 
zothing about his ſtate of health, it is 
a falſehood, that will avoid the po- 
licy. 1bid. 788 
14. Secus, if not knowing whether the 
party is well or ill, he ſays, © he be. 
lie ves he is in good health.” IId. 
| Ibid. 
Vide Wa ER, No. 3. 9. 
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JOINDER in Aim. © 
1. An action on ſtat. 3 Geo. 3. c. 15. 
for refuſing inſpection of corporation 
books will lie againſt the bailiffs,, 
Sc. of a borough jointly, if more than 
bone; though the words of the ſtatute 
are in the fingular number bail, 
Sc. Schuldbam v. Bunni/+. | 
EY Page 192 


JOINT-TENANTS. 


Vide TxnanTs in common. 


JOURNALS. 


1. Copies of the proceedings of parlia- | 


ment entered upon the journals are 


evidence, and need not be flamped. | 


Jones v. Randall, 11) 
 JOURNEYMAN. 

1. Treſpaſs on the caſe lies by a maſter 

for ſeducing his journeyman from 


his work, as for any other ſervant, 
Hart v. Aldridge, 


* $4 
2. So, if he be employed only by the 
piece. Ibid. 55 


JUDGMENT. 


1. In debt for a penalty, for non-per- 
formance of covenants, judgment on 


demurrer may be entered up for the 


- penalty, in like manner as before 
the ſtat. 8 g Vill. 3. c. 11. but 

. then it can ſtand only as a /ecurity 
for the damages ſuſtained. Goodwin. 
v. Crotvle. 57 
2. So in caſes where the court of Chan- 
cery orders a judgment to be given 
as a ſecurity. bid. 59 
3. If upon an information filed by the 
Attorney General againſt ſeveral àe- 
ferdants for a ſeveral offence, all 
the defendants be found guilty, a 
motion in arreſt of judgment by 40 
is proper. Rex v. Ciarte. 611, 12 
4+ Secus, where ſach information (No. 
3.) charges a joint offence, becauſe 
the Attorney General may enter a 
noli proſequi againſt one or more. 
Rex v. Clarke. Ibid. 
Jide Fx aup, No. 4 JuRoRs and 
Jvxr, No, 1. | 


— 


JURISDICTION. 


1. If treſpaſs and falſe impriſonment be 
brought againſt a govervyor appoint- 
ed by letters patent ander the erown, 

| for wrongfully impriſoning the plain- 
tiff during the term of ſuch detend- 
ant's acting as governor, the king”; 
courts in England can alone have ju- 
riſdiction: Becauſe ſuch governor is 
in the nature of a viceroy ; and there- 
fore locally during his government, no 
civil or criminal action will lie againſt 
him. Meyn v. Fabrigas. 
| Page 172, 3 


| | 2, Such offence alſo (No. 1.) is a ſpe- 


cies of abuſe of the authority delegat- 
ed to him by the letters patent : And 
therefore, cognizable only in the 
King's courts: For no queſtion con- 
cerning the ſeignory can be tried 
within the ſeignory itfelf, 1614. 
27 ; .  "Thid. 
3. If juriſdiction be given by ſtatute to 
2 ſuperior court "of common law to 
try a xew offence created by ſtatute, 
the proceedings may be removed in- 
to B. R. by habeas corpus, certiorari, 
or writ of error, unleſs expreſsly 
taken away, — Secus, if the ſtatute 
preſcribes a ſpecial juriſdiction, not 
known to the common law. Harley 
qui tam v. Hooker, 805 524 
Vide ABATEMENT, No. 1, 2. Ex- 
ROR, No. 1, 2, 3 | 


|  JURORS aud JURY. 


1. Judgment upon a writ of enquiry 
let aſide, becauſe the jury were re- 
turned by the attorney tor the plain- 
tiff, Baylis u. Lucas. 112 

2, With regard to the ſtriking out the 
twenty-four from a ſpecial jury, vide 
Rex v. Hart. 412 


JUSTICE ff PEACE, 


Vide QuARTER-sESSIORS, No. 1+ 
Pak Dbox, No. 3. RarE, No. 1. 
8. ; F 


| JUSTIFICATION. 


1. There may be caſes in which a go- 
vernor of a garriſon may have a juſ- 
tiſication, in time of war, v hich he 


14 would 


AS Af. Go CL Þ oe 
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- would not have in time of peace. 
Moftyn v. Fabrigas 


Page 173 


2. Whatever is a juſtification in the 


place where the thing-is done, ought 
to be a juſtification where the cauſe 
is tried. bid. 175 

Vide Action, No. 2. INTERIOR 
CourTs, No, 1. 4. 


- K. 
KING. 


of a port to. a ſubject, in con- 
ſideration of repairing the port. The 
mayor of Hull v. Horner, 108 
2. The Kiog in council can no other- 
wiſe puniſh any of the governors of 
his foreign poſſe ſſions, than by remov- 
ing hem, and taking away any com- 
miſſions which they may hold, during 
his pleaſure.  Moftyn v. Fabrigas. 


3. The King has a right to a 6 
giſlative authority over a conquered 
country, till he has done ſome at 
that amounts to a waver of it. Cal- 
win's caſe, 7 Rep. 17. $6. cited in 
Campbell v. Hall. 213 


4. 2uere, if the crown may not by its 


prerogative grant an exemption trom 
being impreſſed? Rex v. Tubbs. 
520, 1 


IL. 
LANDLORD. 


Vos RENT, No, 3. 


LATITAT. 


1. By the | 5" rule and courſe of the 
King's ench, the bill is the com- 


mencement of the ſuit ; And the /atitat, 
except where it is replied to the ſta- 
tute of limitations, or to avoid a ten- 
der, or where it is given in evidence 
to ſupport a penal action in pat 


* 


I. f King may grant the duties 


A. 


| 


| 1. Quere, How far a court of common 


* 
— 
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of time, is conſidered but as proceſs. 
Fofter v. Bonner, Page 454 
2. Therefore the time of ſuing it out, 
except in the caſes above mentioned; 

is immaterial. Ibid. Ibid. 
3. It may bear zefte before the cauſe of 
action. And if a treſpaſs or injury 
be proved before the bill filed, it 1s 
ſufficient. Bid. . 455 
4. But in the excepted caſes above ſtat- 
ed (No. 1.) the time of ſuing out a 
latitat is material. bid. 456 
5- As where upon an aQtion brought 
upon the ſtat. 8 Geo. 1. c. 19. (which 
direQs all proſecutions upon it to be 
brought before the end of the next term 
alter the offence committed) it was 
manifelt upon the face of the declara-. 
tion that it was out of time, the me- 
morandum being of Trinity term, and 
the declaration ſtating that the defen- 
dant, after the fr? day of Hilary 
term and before the exhibiting. the 
plaiutiff's bill, viz. on the 27th of 
January, kept a lurcher : Yet upon 
proof at the trial, that the latitat was 
ſued out within time, it was holden 
ſufficient, I. Ibid. 
6, In all ſuch caſes, the defendant is 
entitled, as well as the plaintiff, to 
ſhew the true time of the /arirat if- 
ſuing. bid. IBid. 
LEASE. 


1. If woid-againſt a remainder-man, 
cannot be ſet up by his acceptance of 
rent; and if only woidable, yet, ac- 
ceptance of rent is not of itſelf a con- 
firmation, Jenkins v. Church. 482 

2, Of 2000 years, ro. man -has it as a 
leaſe ; but as a term to attend the 
inheritance. Denn v. Barnard. 


59 
LEGACY, ; 


law has concurrent juriidiftion with 
the eceleſiaſtical court and courts of 
Equity in matters of legacy? Atkins 
v. Hill. 287 
Vide Ass uvursir, No. 4, 5. Exscu- 
TOR, No, 2, 3, 4+ 


LETTERS Patent. 


1. Queſtions concerning the effect or 
extent of them, can only be tried in 
the King's courts, Menn v. Fabri- 
gas, 173 


74 
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Vid Juxisieriox, No. 1, 2. 


CETTERS. 
Vide PosT-OrFice, 


L 15 E L. 


1. Upon an information for writing and 
publiſhing a libel f and concerning 
the King's government and the employ- 
+ ment of his troops (letting forth the 
libel verbatim) the words ** of and 
concerning are a ſufficient intro- 
duttion of the matter contained in the 
libel, and a ſufficient awerment that 
it was written „of and concerning 
«© the King's government and the 
% employment of his troops,” Rex 
v. Horne, Page 672 


2. The gift of every charge of every 


libel, confiſts in the per/on or ma'ter, 
of and concerning whom, or which, 
the words are averred to be /aid or 
ewritten, Ibid. 679 
3. All circumſtances neceſſary to con- 
ſtitute the crime, muſt be ſet out. 
IId. f 683 
4. Where the writing is ſo clear as to 
amount of itſelf to a libel, all foreign 
_ circumſtances introduced upon the 
record are unneceſſary. Jbid. Ibid. 
5. Where the libel does not in itſelf 
contain the crime without extrin/c 
aid, ſuch extrinſic matter muſt be 
put upon the record by averments : 
If new matter, by way of introduc- 
tian; if matter of explanation only, 
by way of innuendo. Ibid. 684 
6. This doQtrine illuſtrated at large, 
682 to 689 


LICENCE. 


1. A rector gives a certificate appoint- 
ing A. B. his curate, promiſing to 
pay him a ſalary, Oc. The biſhop. 
ordains him upon this title: This is 
a licence within the meaning of the 
canon law, Martin v. Hind, 443 

2. At leaſt it is fo, as between the rector 
and curate. Jbid. Ibid. 

Vide CtrTiricate, No, 2. Cu- 

RATE, No. 1. 


LA E N. 


1. The indorſee of a bill of exchange 
who has received a certificate f 
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navy bill as bi; ſecurity.(though aſſigns 
ed to the drawee) for payment of 
the bill of exchange, has à hen on 
ſuch certificate in the hands of the 
drawee, to whom he. (the indorſee) 
had ſent it, Pierſon v. Dunlop. 
Page 571 
2. Whoever ſupplies a ſhip with neceſ- 
ſaries has a treble ſecurity. 1. The 
perſon of the maſter. 2. The ſpe- 
cific ſhip. 3. The perſonal ſecurity 
of the owners. Rich v. Coe. 639 
Vide Factor. VenDok and VEN- 
DEE, No. 3. | 


LIMITATION. 


1. The ſtatute of limitations is a 29, 
tive bar. But there are caſes not 
within the ſtatutes, where the court 
has thought that a jury might pre-. 
ſume any _—_ to ſupport a length of 
poſſeſſion. Eldridge v. Knott. 215 

2. Though the crown is not bound by 
the ſtatute of limitations, yet « grant 
may be preſumed from great length 
of poſſeſſion. 1bid. Ibid. 

3+ But there is no inſtance of ſetting up 
any length of time, within the limi- 
tation fixed by the ſtatute, as a bar 
to the demand, 15. | 216 

4. In the caſe of tenants in common, if 

one is in poſſeſſion, and on. demand 
by the co-tenant of his moiety, 
denies to pay, and denies his title, and 
continues in poſſeſſion ; ſuch poſſeſ- 
ſion is adwer/e, and amounts to an 
ouſter ; ſo that the ſtature of limita- 
tions will run. Dee v. Praſer. 218 
. Where a man deviſes his eſtate for 
payment of debts, a court of equity 
ſays (and a court of law would ſay) 
all debts barred by the ſtatute of li - 
mitations ſhall come in. Trueman v, 
Fenton. 548 

6. If a ſtatute for allotting lands within 
a manor, direct all diſputed claims 
to be tried by a feigaed iſſue, and 
limit the time of bringing it to / 
mon / hu, an action broughtagainſt a co- 

holder within time, and abated by 

his death, muſt be revived againſt the 
heir, within fix months atter the plain- 
tiff has notice of the deſcent, _— the 
heir had not been admitted till long 
after that time, Knight v. Bate. 738 
Vide PRESUMPTION, No. 1, 2, 3, 


* 5+ 


* 
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LONDON. 
1. Upon an act of parliament empow- 


ering the mayor, aldermen, and com- 
monalty in common council aſſembled, 
to take certain ſteps for the compul- 
ſive purchaſe of lands wanted for a 
road; an order of ſeſſions ſtated theſe 
ſteps to have been taken by the may- 
or, commonalty and "citizens ; and it 
was held bad: though the /atter is the 
name of the corporation at large, and 
therefore in ad includes the former 
body. Rex v. Croke. Page 29 
2. The liberties of London, are a cor- 
porate ; ſuburbs, a natural denomina- 
tion. Jones v. Walker. 628 
Jide AUTHORITY, PRIVILEGE. 


LORDS' ACT. 


Vide ATTACHMENT, No. 1. 


M. 
MANDAMUS. 


f. RANTED to compel the war- 
n den of Haabam college to 
athx the common ſeal of the college 
to an anſwer of the fellows, Cc. in 
Chancery, contrary to his own ſepa- 
rate anſwer put in. Rex v. Wynd- 
ham. 
2. Where there is go other legal ipe- 
cific remedy, the courſe mult be by 
mandamus. big. 378 
3. Upon a mandamus to churchwardens 
to reſtore L. C. to the office of 
ſexton, a return, that L. C. was 
not duly elected according to 
ancient cuſtom ; and that there is a 
cuſtom for the churchwardens and 
inhabitants to remove at pleaſure, and 
that L. C. was removed purſuant to 
' ſucl; cuſtom, is good. Rex v. 
churchwardens of Taunton St. James 


4. The court will not grant a mandamus 
to reſtore a perſon, where it is con- 
feſſed he was rightly removed, 
though he had no notice at the time, 
to appear and defend himſelf, Rex 


x. Mayor Axbriage. 523 


ö 


377 


413 


| 
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MALICIOUS PROSECUTION. 
Vide New TRIAL, No. 1. 


MANSLAUGHTER, 


If an officer in the impreſs ſervice, fire 
in the uſual manner at the hallyaras of 
a boat, in order to bring her e, and 
happen to kill a man, it is only man- 


Heng hier. Rex v. Rowland Philips. 
Page 830 
MARRIAGE. 


1. After a ſolemn declaration by a wo- 
man that ſhe was married to a man, 
and that goods (ia his poſſeſſion) 
were his goods in her right ; ſhe ſhall 
never be allowed to ſay (at leaſt a- 
gainſt creditors), that ſhe was not 
married to him, and that the goods 
were her ſole property. Macs v. 
Cadell. * M006 

2. MARRIAGE SETTLEMENT. 74. 
SETTLEMENT, No. 3. 


MERCHANTS. 


Vide Factor. 


MINES, 


Lead mines are not rateableto the poor 
within the lar. 43 Clix. c. 2: there- 
fore the adwven'urers are excuſed ; but 
the lord who receives a certain flipu- 
lated benefit from the profits, is ex- 
preſsly charged to the land- tax, and 
is alſo liable to the poor's rate in re- 
ſpect of ſuch profits ; being viſible 
real property within the parth. 
Rowls v. Gells, 453 


MORTGAGE, MORTGAGOR, 
MORTGAGEE. 


1. A mortgagee is a purchaſer within 

the ſtat. 27 Elix. c 4: and therefore, 

a voluntary ſettlement made by the 

mortgagor, after marriage, is void 

as againſt him. Chapman v. Emery, 

278 

2. A mortgagor ſhall never be WF 

ted to diſpute the title of his mortga- 

gee. Goodtitle v. Bailey, 601 
Vide NoTice, No, 1, 2. 


MURDER, 
Vide MANSLAUGHTER, 


Gg4 


Fd 
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MUSICAL COMPOSITION. 


* I. Is within the lat. 8 Ann. c 19. for 
5 the encouragement of learning, by 

veſting the copies of printed books in 

the authors or purchaſers of ſoch 

copies during the times therein men- 

tioned. Bach v. Longman. Page 623 

2. For it is a writing, though not in 

language, or letters. Jbid. IId. 


\ 


N. 


NEW TRIAL. 


= 1. YN an ation for a malicious proſe - 
I cater the jury found for the 
defendant, againit evidence; but 
the court would not grant a new 
trial, as the ſuit was of a criminal na- 
ture. Norris v. Taylor. 
. A new trial will ſeldom be granted 
in caſes of perſonal torts for exceſſive 
damages. Gilbert v. Burtenſhaw. 
3 230 
3. It ought not to be granted a 
for the ſake of turning the party 
round ; but, where ſubſtantial juſtice 
cannot otherwiſe be obtained. Good- 
title v. Bailey. 601 
Fide Damaces. 


NON-RESIDENCE. 
1. The ſtatute, againſt mon-refdence, 
21 Hen. 8. c. 13. is a remedial law: 


And though the general words of the 
a, that every tpiritual perſon ſhall |. 


* reſide in, at, and upon his benefice,” 


might, in the caſe of a rector, be | 


ſatisfied by his reſiding any where 


upon the living; the conſtruction has 


been, that where there is a par/onage 
houſe, he muſt himſelf perſonally re- 
' fide M it. Wilkinſon v. Aliott. 341 
2. Reſidence in the pariſh, though 
within tweuty yards of ſuch parſonage 
houſe, and tliough his ſervants ſleep 
-in it, has been held not ſufficient. 
2 Brownlow, 54. cited. Ibid. bid. 


— 3+ Tmpoſſibility however, will excu/e : 

: as where from time immemorial there 
has been no par/onage houſe, Ibid. 

: Ibid. 


/ 8 
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4. But in ſuch caſe (No. 172 the pro- 
viſion of the ſtatute mull be perform- 
ed cy pres . and therefore he mult re- 
fide ſomewhere in the pariſh. Miltin- 
fon v. Allott. Page 431 
Vide Pa sox, No. 1, 2. 


NONSUIT. 


1. Where a plaintiff is nonſuited, the 
defendant is entitled to coſts. Where 
the judgment is arreſted, each party 
pays his own coſts, Cameron v. Rey- 
nolds. | þ* = 407 

2. In treſpaſs againſt ſeveral, if any ſuf- 
fer judgment by default, the plaintiff 

need only give evicence to affect the 
reſt ; and it is matter for the jury, 
whether the treſpaſs proved be the 
ſame as that confeſſed ; but the 
plaintiff cannot be nonſuited. Harris 
v. Butterley. | 483 

3. In ejectment, where the leſſor of 
the plaintiff's own deed is ſet up a- 
gatnſt him, if colourable evidence of 
traud or impoſition upon the plaintiff 
be given, ſuch fraud is a matter of 
fact to be left to the jury ; and there- 
fore a nonſuit would be wrong. Good- 
title v. Bailey, © 599 

So if there were proof that ſuch 
deed (No. 2.) were made under a 
miſtake, becauſe that would be equi- 
valent to fraud. 1bid. - 600 

Vide Cos rs, No. 6. 


NOTICE. : 
1. If a road act (9 G. 3. c. 89) re- 


quire notice in writing to be * 
to mortgagees of lands wanted, in 
order to compel them to aſſign their 
intereſt, it is not ſufficient in an order 
of ſeſſions to ſay, that due notice was 
r but it ought to be ſtated to 
have been given in writing, Rex 
v. Croke. 30 
2. Such deſective notice (No, 2.) 
would not be cured by the appearance 

of the party. Jbid. Ibid. 


—— pi 


3. If a ſettlement or other conveyance 
is void againſt a purchaſer (within 
the ſtat. 27 El. c. 4.) notice to ſuch 
purchaſer makes no difference. Chap- 
man v. Emery. 280 

4. S. P. Dee verſus Routledge. 711 

5. But with reſpe& to the regifer ad, 


Ann. c. 20. though it is poſitively 
5 8 Po ſaid, 
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ſaid, that a regiſtered deed ſhall take 
place of an anregiſtered deed, equity 
will not ſet it aſide in favour of a 
party who knew of it at the time, be-_ 
cauſe he had that notice which the 
act of parliament intended he ſhould 
have, Doe v. Routledge. Page 711 
6. When the poſſeſſion of a tenant is 
adverſe, it is not neceſſary to give! 
him notice to quit, in order to ſup- 
Port an ejectment againſt him. Doe 
v. Williams. | 622 
Vide Cox ros ATiox, No. 11. Cu- 
RATE, No. 2, PARTNERS, No. 2. 
Rare, No. 8. SURPRISE. 


 NUDUM PACTUM. 


A promiſe by a bankrupt, after the 
bankruptcy, to revive a debt due e- 
fore, in conſideration of the creditors 
agreeing to take no dividend, is not 
nudum pattum, Trueman v. Fenton. 


545| 


NUISANCE. 
Jide CERTIORARI, No. 2. 


0. 


9 
1. PON the principles ofthe com- 


| mon law, no particular form 
of oath is eſſential to be taken by a 

. witneſs. Atcheſon v. Everitt. 389 
2. Therefore, though the Chriſtian 
oath was ſettled in very early times, 
yet Jews, before their expulſion on 
the 18th of Edward the Firſt, were 
permitted, at common law, to be 
 1worn upon the Old Teſtament, and 
to give evidence in all caſes, crimi- 
nal or civil. Id. 389—90 
3. A Turk may be {worn on the Al- 


coran, and give evidence on a cri- | 


minal proſecution, big. Ibid. 
4+ The teſtimony of a ſectary who re- 
fuſed to kiſs the book, but whoſe 
form of ſwearing was by opening 
the book, and hfting up his right 
hand, has been admitted in a civil 


Qrere, If perſons of ſuch ſet (No. 
4-) might not be admitted as wit- 
neſſes in a proſecution for high trea- 
ſon ? Atchejon v. Everitt. 


Page 3%g—g0 
OFFICE and OFFICER. 


1. The office of pariſh clerk is a tempo- 
ral office ; and though he be ap- 
pointed by the miniſter, yet, if re- 
moved without ſufficient cauſe, a 
mandamus will lie to reſtore him. Rex 
v. Warren, | 370 

2. If the ſummoning bailiff, whoſe duty 
it is to ſummon jurors to try cauſes, 
take money of the inhabitants liable 
to ſerve, the court will grant an at- 
tachment agaialt him. Rex v. Whit. 
aker. 752 


7 


— 


OVERSEERS. 


Appointmentof them on a Sunday quaſh. 
ed. Rex v. Overſeers of Bridgewater. 


: 139 
OWNERS and MASTER. 


t. If exorbitant fees are taken by a 
Cuſtomhoutie officer from the mafter 
of a veſſel, upon his taking out a 
cocquet and bond, purſuant to the 
ſtat, 13 & 14 Car. 2. c. 11. ſect. 7; 
though the ſtatute impoſes the duty 
on the maſter perſonally, the owners 
may recover the exce/s, in aſumpfit 
for money had and received. Stevenſon 
v. Mortimer. | 805 

2. Where a man pays money by his 
agent, which ought not to have been 
— either the agent or principal may 

ring an action to recover it back. 
Ibid. Ibid. 

3. If money is miſpaid to a 4rown 
agent, and an action brougnt againſt 
him for it, it is an anſwer to ſuch ac- 
tion, that he has paid it over to his 
principal. 151d. Ibid. 

Vide A$$SUMPSL1T, No. 10, 11, 12. 


P. 


PAPIST. 
1. NE ſeiſed of a real eſtate, be- 


queaths ſeveral pecuniary le- 


gactes , 
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gacies, and, as to ſome, directs they 
mall be paid to the full, whatever 
elſe, debts excepted, falls ſhort; and 
then ſays, In order to raiſe money 
« for theſe payments, my eſtate of 
«© B. mult be told as ſoon as conve- 
* niently may be aſter my deceaſe. 
*« To this end, I do appoint and em- 
«© power C. and D. whom I make 
« my executors, to el, let, or Tet to 


« ſale, both my eſtates of B. and E. 


Held, that a Popiſb creditor was en- 
titled to bis debt out of the money 
ariſing by ſale of the teflairix's real 
eſtate, according to the appoint- 
ment of the will. Foone v. Blount, 
2 Page 464 
2. The laws againſt Papiſts are not to 
bde extended by inference beyond 
what the reaſons that gave riſe to 
them require. Foone v. Blount. 466 
Where lands are deviſed to truſtees 
to be ſold for payment of particular 
ſums to certain perſuns, ſome of 
whom are Papiſts, the ſtat. 12 V. z. 
c. 4. does not prevent ſuch Papiſts 
from taking the ſaid legacies. 15g. 


468 | 


4. A Popiſh creditor cannot take a 
leaſe for years; but he may have a 
claim upon ſuch leaſe, as aſſets, 


Ibid. 


PARDON. 


3. There are three ways by which ac- 
complices obtain a rig to a pardon, 
Firſt, By approvement; 24%, By 
coming within the ftatutes 10 ©& 11 
V. z. c. 20. / 5. and 5 Ann. c. 31. 


J. 4.3 3dly, by being entitled to it | 


by the royal proclamation. Rex v. 
Rudd. 33 
. An accomplice, though not within 
any of the three foregoing caſes, may, 
1 admitted a witneſs under the prac- 
tice allowed, if he behaves fairly, 
and diſcl:ſes the whole truth, obtain 
a recommendation to mercy ;- but it 
reſts upon his being a perſon proper- 
ly within the age, and vpon his 
own behaviour in fully cowplying 
with the requiſite conditions. _ 

| 33 
A juſtice of peace has no authority 
to ſelect whom he pleaſes, and to tell 
ſuch oflender he ſhall be a witneſs, 
14d. Ibid. 


3 


| 


lid. | 


\ 


| 


Are civil ſuits, dtcheſen v. Everitt. 


PARSON. 


1. A ſequeſtration of a benefice with 
core is no excuſe for the non-refi- 
dence of the incumbent ; and there- 
fore a leaſe thereof made by him, 
will by ſuch abſence be rendered void 
within the ſtat. 13 Eli. c. 20. / 1. 
Dee v. Meares. Page 129 

2. The want of a parſonage houſe is no 
excuſe for his reſiding cut of the pa- 
rim. Wilkinſon v. Alloat. 429 


PARTNERS. 


1. If one of two partners commit a 
ſecret act of bankruptcy ; the other 
partner may for a valuable conſider- 
ation, and without fraud, diſpoſe of 
the partnerſhip effects; and though 
he himſelf aſterwards become "SA 
rupt, the afſignees under a joint com- 
miſſion cannot maintain trover againſt 
the bond fide vendee of ſuch partner- 
ſhip effects. Fox v. Hanbury, 449 

2. 1f partners diſſolve their partnerſhip, 
perſons who deal with either, wwith- 
out notice of ſuch diſſolution, have a 
right againſt both. 15:4. Ibid. 

3. ReſpeAing the rights of partners 
againſt each other, and of third per- 
ſons againſt them, wide ibid. 449 

4. The affignees under a commiſſion 
of bankruptcy againſt one partner, 
can only be tenantsin common of an 
undivided mgety, ſubjeR to all the 
rights of the other partner. 154d. 

| Ibid, 

5. On a bankruptcy between partners, 

they are entitled as againſt each other 

to the balance of accounts. Hague v. 

De Silva. 469 

6. If two are partners, as attorneys and 
conveyancers, and one receive money 
to be laid out on mortgage ; the other 
is anſwerable for the amount, though 
his partner gave only his own /pa- 
rate receipt for it, Willet v, Chambers, 

814 

Vide Bax KRV, No. 12. | 

PEER of PARLIAMENT. 


May be ſued in B. R. by original bill. 
Goſling v. Ld. Weymouth, 844 


PENAL ACTIONS. 


389 
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PENALTY. 


1. The penalty of tos. per ton, im- 
poſed by ſtat. 8G, 3. £8. for giv- 
ing a falſe account of goods in a boat, 
is not to be calculated upon the groſs 
weight of goods contained in the 
boat ; but only upon the difference 


between the weight or quantity given | 


in, and the weight or quantity con- 
tained in the boat. Minors v. Horgh 
. Page 5 85 
2. On an information and verdict a- 
gainſt /e weral perſons for obſtructing 
a cuſtomhouſe officer contrary to ſtat. 
8 G. 1. c. 18. / 25, each defendant 


is ſeparately liable to the penalty im- 


poled by the act. Rex v. _ 
10 
3. Where an offence made penal by 
ſtatute, is, in its nature, fingle ; one 
fingle penalty only cau be recovered, 
though ſeveral join in committing it: 
But if the offence be in its nature 
Several, each offender is ſeparately 
liable tothe penalty, Rex v. Clark. 
610 
4. Thus the offence by ſtat. 1 & 2 P. 
M. c. 12. (by impounding a diſ- 
. treſs in a wrong place) though done 
by many, is ſtill ba one act, and ſhall 
be ſatisfied by one forfeiture. So un- 
der ſtat, 5 Ann. c. 14. killing a bare, 
is but one offence 1n- its nature ; but 
the ſtat. 8 G. 1. c. 18. / 25, relates 
to an offence in its nature /everal. 
. 612 
8. If a perſon not preſent were to have 
gracured ſuch offence to be done; he 
would be liable to the penalty. 2 
| id 
6, A perſon can commit but one offence 
on one day, againſt the ſtat. 2g Car. 
2. c. 7. by exerciſing his ordinary 
46 calling on a Sunday. And if a 
juſtice of peace convict him of more 
than one penalty for the /ame day, it 
is an exceſs of juriſdiction for wbich 
an action will lie before the convic- 
tions are quaſhed. Crepps v. Dur- 
3 640 


PLEADING. 
1. Plea to a bond conditioned for pay - 


ment of money, that it was given as 


an indemnity againſt another bond, 


and that the plaintiff has not been 
damnified, is bad. Meaſe v. Meaſe. 
| 5 Page 47 
2. If to an action by a ſheriff, againſt 
a bailiſf's ſurety, upon a bond for the 
performance of an indenture of co- 
venant, to execute all warrants, and 
to pay over all money received by 
him, a plea of performance general. 
ly be put in; if the replication ſtate 
a particular warrant, c. to the ſaid 
bailiff, and that he negleQed to re- 
turn it, c. the plaintiff mult con- 
clude with an aver nent. Sayre v. 
Minns. $75 
3. Other objections to the above =_ 
(No. 2.) over-ruled. Id. Id. 
4. Riens in arrere is a good plea to an 
action of debt for rent. Warner v. 
T heobald. 588 
5. Secus, in an action of covenant : ad- 
mitted arguendo. Ibid. Ibid. 
6. To ac. fa. on a judgment, the de- 
fendant can plead nothing in bar, 
which he might have pleaded to the 
original action. Cock v. Tones. 728 
. In a gui tam action in B. R. for in- 
ſuring lottery tickets contrary to ſtat, 
16 G. 3. c. 24. if a former action 
has been brought againſt the defen- 
dant in C, B. for the ſame offence, 
which he had leave to compound ; 
the court will not ſtay the proceed. 
ings upon Hi affidavit of the above 
facts, but he muſt plead them ſpecial. 
ly. Harrington gui tam v. Johnſon, 
Vide CovexanT, No. 2. 4. A. 444 
RATION. LiBEL., RENT, No. 1, 
2. VAIAHIANCE, No. 1. 4, 5 


”" POLICY of Hſcrance. 
Vide INSURANCE, 
POOR. 


1. 2uere, How far perſonal property 
is to be rated to the poor. Rex v, 
Churchwardens of Andover, 550 

Vide Rats. 


POSTMASTER GENERAL. 


1+ Is not liable perſonally for the value 
of a bank- note ſtolen, by one of the 
forters of the Poſt-office, out of a 
letter delivered into the office: his- 
feld v. Lord Le Deſpencer. 754 to 766 
2. He is not like a common carrier. 
3* Cale , 


Y 
- 
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3. Caſe, where the ſtatute makes him | of ber Taig daughter in tail male, re- 

hable for his own fault only. JY/bir-| mainqder to the daughters of the ſaid 
Feld v. Lord Le Beſpencer. Page 765 | B. in Wh general, remainder to her 

| pit youn © os C. for life, with 

her firſt and other ſons, 
Sc. remainhr to the daughters of 
1. A poſt-maſter is bound to deliver | the ſaid C. in Ne manner, remainder 
all letters to the inhabitants ia a pot to the right heirs of the eldeſt daugh- 
toon, at their reſpective places of ter B: and ſo vice verſd, as to the 
\ abode, at the rate of poſtage eſta-| other moiery. Held, that ſuch ap- 
bliſhed by act of parliament, Smith | pointment is an exce/s of 4's power 
v. Powdich;, > 182 as far as reſpects the limitation to her 
is within the ſuburbs of the grandchildren, but good, as to the 
limitation to her daughters for life. 
ſtreet of contiguous buildings before Adams v. Adams. Page 651. 657 
the ſtar. 9 Arn. c. 10: therefore | 6. One, under a power reſerved in his 
though it is oot within the /berties) | marriage ſettlement to leaſe for 21 
the Penny poſt- office is entitled only] years in poſeſion, but not in reverſion, 
to one penny for the carnage and de- | grants a leaſe to his only daughter 
hvery of a letter there. Jones v. for 21 years, to commence from the 


POST-OFFICE. remainder f 


Walker. LINE: 624] par of the date. Adjudged a goed 

3. Its eſtabliſhment. V bilſeld v. Lord] leaſe. Pugh v. Duke of Leeds. 714 
Le Deſpencer. 70 ; 

4+ Statutes reſpecting it. bid. PRACTICE. 


704—766| f. One who. is in cuſtody at the ſuit of 
| the plaintiff, in the Mar/balſea Court, 
POWER. cannot be removed by habeas corpus 
8 4 ad reſpoudendum, to aniwer to the 
2. A power to appoint by deed executed] |; i for the ſame debt in a new 
i in the preſence of two witneſſes, is ation in the Tr anch. Inde 
ill executed by a wil. Secus, had v., Gardner. * ; 116 
the power been to appoint by any 2. Where the defendant has not put in 

writing or inſtrument, or other general | phzil in time, whereby the bail · bond 
term. Earl of Darlington v. P _— becomes forfeited, and afterwards 
x 1 | ives notice that he will pat them in, 
2. There is no diſtinction between 4 order to ſtay — on the 
equitable and legal executions of bail. bond, the plaintiff may cxcept to 


| Powers, Jbid. 266 fuch bail, and it will not be a waver 
3. When the power is executed for a| of the aſſignment. Boldero v. Gray. 
meritoriqus conſideration, the pre- Thid 709 
ciſe form need not be ſtrictly pur- : 
ſued. bid. 267 PREROGATIVE. 


In the conſtrufticn of powers origi- 
, nally equitable, the iow of la Vide KI x G. 
ought to follow equity; but if the 
— originally — the courts of PRESCRIPTION. 
Equity mult follow the law. Jbid. | By a lord of a manor for toll of all 
| 266, 7 | goods landed within the manor in 
5 A. having a power to limit an eſtate conſideration of repairing a wharf 
to the uſe of ſuch child or children of | within the manor, is good ; though 
the ſaid 4. and for ſuch eſtate or the preſcription is laid more extenſive 
eſtates as ſhe the ſaid . ſhould di- than the conſideration alleged. C- 
rect, limit, Sc. and 2 * ton v. Smith, 47 
daughters, as to one morety of the ſaid 
—— appoints it to ys uſe of her] PRKESENTM ENT. 
eldeſt daughter B. for life, with re- | Vide CIRTIORARI, No. 4. TAaA- 


mainder to the firſt and other ſons | VERSE, No. 1. 


- tf 
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PRESUMPTION., 


1. A grant or charter from the. crown 
(which ought to be by matter of re- 
cord) may, under circumſtances, be 
preſumed, though within time of 
legal memory ; and poſſeſſion for 
350 years was held by the court a 
ſuffictent ground of preſumptiony to 
be left to a jury, Mayor of Hull v. 
Horner. Page 102 

2. Though the record be not produced, 
nor any evidence given of its being 
loſt; yet, under cireumſlances, it may 
be left to the conſideration of a jury, 
or a court of Equity, whether there 
is not a ſufficient ground to preſume 
a charter. bid. 110 


3. Mere length of time, ſhort of the pe- 
riod fixed by the ſtatute of limita- | 


tions, and wnaccompanied with any 
circumſtances, is not of itſelf a ſuth- 
cient ground to preſume a releale, 
or 'extinguifhment of a quitsrent. Kd. 
ridge v. Knott, 214 
4+ A preſumption from mere length of 
time which is to ſupport a right, 1s 
very different from a preſumption to 
defeat a right. bid. 216 
5. Thirty-fix years ſole and uninterrupt- 
ed poſſeſſion, by one tenant in common, 
without any account given to, or de 
mand made, or claim ſet up by the 
other, or his repreſentatives, was 
held ſufficient ground for a jury tc 
preſume an actual ouſter of ſuch co- 
tenant. Doe v. Preſſer. 217 
Fige Lim1TaT1ON. 


PRINCIPAL and AGENT. 


Vide AczntTt, Owners and Mas- 
TER, No. 2, 3» 


PRINCIPAL and SURETY. 
Vide BANKRUPT, No. 13. 


PRIVILEGE. 


1. What facts are not ſufficient to ſhew 
that the watermen of the Lord May- 
or of London are privileged from be- 
ivg impreſſed. Rex v. Tubbs. 512 

2. But though not exempted, it would 
be an abuſe of the right to preſs them, 
if they were in the act of rowing the 


Lord Mayor in his barge, Id. 518 


PROCESS. 


In B. R. if the plaintiff prove an injury 
before the bill filed, though after the 
latitat returned, it is ſufficient ; for, 
by the general courſe of the court, the 
bill is the commencement of the ſuit ; 
and the latitat, except where it is 
replied to the ſtatute of limitations, 
or to avoid a tender, or where it is 
given in evidence to ſapport a penal 
action in point of time, is conſidered 
but as proceſs. Fofler v. Bonner. 
| | Page 454 

Vide Axa BST : — CorroORaTtion, 
No. 3. 


PROHIBITION, 


1. Denied to the court of Admiralty, 
where the matter ſuggeſted neither 
appeared on the face of the proceed- 
ings, nor was certified by affidavit. 
Catom v. Burton. © 330 

2. Denied to the Ecclefiaſtical court af- 
ter ſenlence, where the defendant 
below (who now applied for it) had 
ſet up ſevera' claims reſpecting tithes, 
but had ſuffered them to be tried 
there. Full v. Hutchins, 422 

3- Where matters, triable at common 
law, arife incidentally in a cauſe, and 
the Eccleſiaſtical court has juriſdic- 
tion in the principal point, the court 
will not grant a prohibition to ſtay 
trial, unleſs they proceed to try con- 
trary to the courſe of the common 
law. bid. 424 

. Where matters are eſſentially tria - 
ble at common law, if the party 
come before ſentence, the court will 
grant it for the ſake of the trial: But 
if the party ſubmit to trial, he is af- 
terwards oo late. Ibid. 424 

5. A prohibition lies after ſentence, 
where it appears on the face of the 


libel or proceedings that the Eecleſi- 


aſtical court has xv cognizance of the 
cauſe ; Secus, it, there be only a de- 
fe&t of trial. As where the plaintiff 
has grounded his libel on a cuſtom, 
be ſhall not, after it is found againſt 
him, obtain a prohibition, 164. 

| | Lid. 
Vide Cox TRACT, No. 2. 


PROMISSORY NOTE. 


Vide DECLarRaT1ON, No. 5. 


881 
PURCHASE, PURCHASER. | 
Vide FR Aub. i te b 


I 


Q. 
QUAKER 
1. uaker's affirmation is admiſſi- 
A oy in an — of debt, upon 
the bribery act 2 G. 2. c. 24. Alche- 


fon v. Everitt. 
2. The origin of the ſect of Qua 
151 


kers. 
388 


QUARTER-SESSIONS. 


May proceed by information on ſtat. 5 
Eliz. c. 4. ſe#. 39. for exerciſing a 
trade without having ſerved. a ſeven 

years apprenticeſhip. Farren gui 
tam v. Williams, 369 


Fide NoTice, No. 1, 2. RATE, 
No. 1. 
QUIT-RENT. 


Fide PrBsUMPT1ON, No. 3. 


QUO WARRANTO. 


1. The court will grant an information 
in the nature of a quo warra:to, where 
the right depends on a point of 

doubtful law, in order to its being 
finally determined. Rex v. Sir John 
Carter, 3 

2. Under what circumſtances the court 

might refuſe it, though applied for 

within twenty years. bid. 59 

3. Vide alſo, as to this poiat, Rex v. 

Binſtead. 

Nia Cox rOoRAT ION. INFORMATION. 


R. 


RATE. 


I, O* appeal to a poor's rate, on 
| the ground of particular per- 
ſons or particular property being 
omitted in the rate, the ſeſſions ought 
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* 


|. not to quaſh the whole rate, but to 
'amend it in thoſe particulars. Rex 
v. Inhabitants of Ringwood. P. 326 
2. Luere, How far perſonal property 
is rateable to the poor under the ſtat. 
43 6h.c. 87 Ibid. ,: © Ibid. 
3. A leſſee (under the crown) of lead 
mines, is rateable to the poor for the 
profits ariſing from ler and cope, 
which are daties paid him by the ad- 
venturers, without riſk on his part. 
Rowls v. Gells, | 451 
4. The poor's rate is not a tax on the 
land, but a perſonal charge in re- 
ſpect of the land. /bid. 452 
5+ In general the farmer or occupier, 
and not the landlord, is liable to this 
tax, Jbid, 453 
6. The grantee of the navigation of 
the river Ouxe, is rateable to the 
poor of the pariſh of Cardington, in 
reſpect of the tolls ariſing from a 
fluice erefed there,, though he him- 
ſelf reſides, and the tolls are collected 
elſewhere, Rex v. Gardington, 581 
7. If A. rent a quantity of land, toge- 
ther with a mineral ring ariſing 
therefrom, at-a groſs yearly rent, 
he is rateable to the poor for the 
whole of ſuch rent; though the an- 
nual value of the mere land, is only 
in proportion of 2 to 8 of the reſerv- 
ed rent. Rex v. Miller. 61 
If upon an order of ſeſſions, ad- 
judging that certain perſons ought to 
be added to a rate, and ordering the 
rate to be amended accordingly, the 
ſeſſions omit to ſtate, that ſuch per- 
ſons had notice, or appeared and were 
heard, it is fatal, Rex v. Church- 
wardens of Andovgr, 564 
9 Whether, and in what manner per- 
ſonal property is rateable to the poor. 


Ibid. 564 


Vide Us acE, No. z. 


3 | 10, The court will not quaſh a poor 


rate unleſs it be unequal upon the 
face of it. Rex v. Haray. 579 
11. Rating the occupiers of lands and 
the poſſeſſors of perſonal property in 
different proportions, will not make 


a rate unequal on the face of it, bid. 
| 589 


READERSHIP. 


If the rector of a pariſh, by certificate 


to the biſhop, appoint 4, B. _ 
| o 
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of the ſaid pariſh till otherwiſe pro- 
vided of ſome ecclefiaſtical prefer- 
ment: The readerſhip of the pariſh 
is pot an eccleſiaſtical prefer- 
ment, within the meaning of ſuch 
certificate, Martin v. Hind. P. 437 


RE COGNIZ ANC E. 


The form of one given in the King's 
Bench by a peereis, to anſwer an in- 
dictment for felony in the Houſe of 
Lords. 284 


REC OVER v. Common. 


1. What is a ſufficient deſcription of 
the premiſes to make it good. Ma/- 
fey v. Rice et al. 346 

2. There is not ſo much certainty of 
deſcription. required in a recovery, 
as in an adver/e action. IId. 

- 49—$I 

3. One deviſes to his daughter an ex- 
preſs eſtate tail; but afterwards ſays, 
4 ſuch deviſe ſhall be void as 70 in- 
&* beritance of heirs, if ſhe die witbout 
te children, and the eſtate ſhall de- 
« ſcend to his heir male.” A re- 

covery ſuffered by the daughter is 

good, though ſhe afterwards' die 
without iſſue. Driver ex dim. EAd- 
gar v. Edgar. 379 

4. A fecret jeoffment under a nated pol- 
ſeſſion, is not ſufficient to ſupport a 
common recovery by tenant in tail 
in remainder. Dee v. Horde. 702 

5. A feoffee to the mere intent of be- 
coming tenant to the preecipe, is an 
inſtrument for one. purpoſe of form 
only, bid. 702 and 704 


RELEASE, 


Though a deed be in the ſhape of a 
releaſe, if there are ſufficient words, 
it may operate as a grant, in order 


to make it good, Goodtitle v. Bai- 


ley 599 


Fide PatsunPTION, No. 3. 


REMAINDER. 
1. 


A deviſe . to the uſe of all and every 
« the daughter and daughters of the 
„ teſtatrix, and to the heirs of their 
& bedy and bodies, ſuch daughters, 
& if more than one, to take as ten- | 


| 


—_— 


882 
« ants in common, and not as joint 
* tenants, and for default of ſuch 

«« ;ſfue, tothe uſs of the right heir of 

« the teſlatrix.“ Held, that the 

« daughters take cro/s remainders.“ 

Wright v. Helford. Page 31 
Ihe preſumption of law is in favour 

of railing croſs- remainders between 

ravo only ; and againſt raiſing croſs- 
remaiuders between more than two, 

But the preſumption in either caſe, 

may be rebutted by manifeſt circum- 

ſtances of intention apparent on the 
face of the will. Pery v. I bile. 
777 
The ſame rule of conſtruQtion , 
(No. 2.) laid down in Phipard v. 
Mansfield, 797 


RENT. 


1. Plea to avowry for rent, that de- 
fendant pulled down a ſummer-houſe, 
whereby the plaintiff was deprived 
of the uſe thereof, without ſaying 
that he was expelled, or put out of 
the ſame, is inſufficient; being a 
mere treſpaſs, and no eviflion., Hunt 
v. Cope. 242 

But it the plaintiff had pleaded evic- 
tion, the facts ſtated might have 
been ſufficient for the jury to have 
found a verdict in his tavour. 1%. 

243 

. The mere acceptance of rent by a 
landlord, for occupation ſubſequent 
to the time when notice to quit expir- 
ed, is not of :t/elf a waver on the 
8 of the landlord of ſuch notice; 

ut it is to be left to the jury guo ani- 
mo the rent was received. Doe ex 

dim Cheny v. Batten. Ibid. 
4. Acceptance of ſingle rent is a waver 

of the double rent, given by ſtat. 4 
es. 2. and acceptance of rent ſince 
the forfeiture of a leaſe (by 4 Geo. 
2. c. 28. ſe, 2.) ſeems to have 
been held a waver of ſuch forſeiture ; 
for it is a penalty. Id. 245, 6, 7 
5. A ſubſequent agreement may by 
relation operate to make a reſervation 
of rent fromthe beginning. L 
v. Tate. 781—4 
Vide CovexnaxT, No. 7. Lta:s, 
No. 1. | 
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REPLE ADE R. 


1. The court will not grant a repleader 

© but where compleat juſtice may be 
anſwered. Symmers v. Regem. 

| Page 510 

2. Where the iſſue is immaterial and a 

- repleader granted, the parties maſt 

begin from the point of pleading 

where the immateriality begins. _ 

| i ; id 


REPUBLICATION, 
Vide Wilt. 


RESIDENCE. 
Fide Parsox. | 


REVOCATION, 


1. The mere aft of cancelling a will, is 
#0 revocation, unleſs it be done 
animo revecandi, Burtenſhaw v. Gil- 
bert. 52 

2. A ſubſequent will, though the jury 
find it to contain a different diſpoſi- 
tion from a former, if the parti- 
culars of that difference be unknown, 


- 


is no revocation of ſuch former will. | 3 
7 | 1. Shall not be made the inſtruments of 


Harwood v. Goodright. HT 
3. There muſt be an inconſſſtent diſpo- 
fition, in the whole, or in part, of 
the latter deviſe, to revoke the form- 
er: And if in part, it is a revocation 
in part only. Ibid. go 
4. If the jury do not find wherein the 
difference conſiſts, between a form- 
er and Jatter deviſe, the court can- 
not preſume it. Id. | I 
5. Making a ſecond will, is not is igel 
a revocatiou, of a farmer ſubſiſting 
will. bid. Ibid. 
6. If a ſubſequent will, either virtually 
or expreſsly revoking a former will, 


be deſtroyed, the former, if ſubſiſting, 


is revived. bid. 92 
7. One, —_ Ly will, duly atteſted, 
deviſed all his lands to truſtees, in 
truſt to fell, c. and out of the in- 
tereſt of the monies ariſing by ſuch 
ſale, to pay an annuity to his wife, 
legacies to his children, c. Ec. 
afterwards ob literates, interlines, and 
alters all the bequeſts directed to be 
paid . out. of ſuch monies, without 
atteſting ſuch alterations, &c, and 
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1 


without republiſbing his will. Held 

that the deviſe to the truſtees to 7 
was not revoked. Sutton v. Sutton. 

Page 812. 814 

8. Quære, If the ſeveral bequeſts ſo 

altered, Sc. are revoked, 1 

| id. 


io r. 


If perſons riotouſly aſſembled demoliſh 
the doors and windows of a houſe, ' 
and, having thus obtained an entrance, 
deſtroy the goods and furniture, the 
hundred arè anſwerable in an action 
on the ſtat. 1 G. 1. C. 5. / 6. for 
the damage done to the furniture, as 


well as to the houſe. Ratcliffe v. 
Eden. | 485 
Vide InDicTMENT, No. 2, 


ROADS. 
Vide Hicnwar. | 


ROMAN CATHOLICS. 
Vide PayistTs. ToLERATION, 


] 


RULES / Court. 


fraud. Gillman v. Hill. 142 
2. à rule of court giving a ſpecifie-relief, 
is a bar to an action for the ſame 
cauſe; unleſs in a caſe, where, by law, 
tne party is entitled to two different 
remedies; as upon an illegal arreſt. 
Cameron v. Reynolds. 406, 7 


— 


. 
SCIRE FAC IAS. 


Vos PLeAD1NG, No. 6. 
SEAMAN, 
Vide UsaGt, No. 1, 2. 


SMUGGLED GOODS 
Vide AcTion, No. 5. 
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© SERVANT, 
Vide Jou NETYMAN. 


S ETT- OFF. 


1. In covenant, unliquidated damages 
ariſing from the breach of other co 
venants to be performed by the 
plaintiff, cannot be pleaded by way 
of ſet- off. Howlet v. Strickland. 

Page 56 

2, In an action brought by the aſſign- 
ees of a bankrupt, for money due to- 
the bankrupt, the defendant may 
plead a ſet-off of money due from 
the bankrupt to him: but if ſome 


| ment was approved by a Maſter in 
Chancery, and the goods enumerated 
in a ſchedule. A., after the marr'- 
age, continued in poſſeſſion of the 
goods: afterwards à creditor at the 
time of the ſettlement, having obtained 
judgment, took them in execution. 
Held, the fettlement was 
againſt creditors, and the truſtees en- 
titled to the poſſe ſſion of the goods. 
Cadogan v Kennet. Page 432 
4. But if the ſetilor in ſuch caſe (No. 
3.) had let the houſe and furniture, 
reſerving one rent for the houſe, and 
another for the furniture; or if the 
rent could be apportioned, the cre- 
ditors would be entitled to the ſhare 


of the counts are for debts ariſing 
ſince the bankruptcy, he cannot 
plead a ſet-off as to thoſe counts. 
Ridout, &c. v. Brough. 133 
Vide Covenant, No. f. 8 


SETTLEMENT. 


1. One, after marriage, makes a ſet. 
tlement of certain premiſes upon 
himſelf for life, remainder to his wife 


for life, remainder to their iſſue in 


tail; and three years afterwards, 
mortgages the premiſes to B., who 
was told that there was ſuch a ſettle 
ment. The ſettlement is void, (as 
againſt the mortgagee,) within the 
ſtat, 27 Eliz. c. 4. Chapman v. 
Emery. 278 
2. A remote reverſion in fee, was held 
to paſs under general words in an act 
of parliament, by way of ſettlement 
in execution of marriage articles, 
though the reverſion was not parti- 
cularly in contemplation at that time; 
the words being ſutficient to carry it, 
and the intention being to include 
all the eſtate of the teitator, Free- 
man v. The Duke of Chandos, 360 
3. A., (being indebced,) by ſettlement 
before marriage, in conſideration of 
marriage and his wife's portion, 
which was ſuppoſed to amount to 
more than his debts, conveyed all 
his real eſtate, and likewiſe his B, 
hold goods, (the real eſtate not being 


thought adequate, ) in truſt for himſelf 


for life, remainder to his wife for 

life, remainder to his firſt and ber 

ſons in ſtrict ſettlement, The ſettle- 
Vor. II. 


of ſuch rent reſet ved, or to ſuch ap- 
portionment of it, in reſpect of the 
goods. [bid 436 
5. So, if money in the funds were in- 
cluded under ſuch ſettlement, the 
creditors would be entitled to the 
dividends during the debtor's in- 
te reit. 1bid. 16bid. 
6. Fide the rule made in the above 
cauſe (by conſent) agreeable to the 
above principles. (No. 4 & 5) 


437 
Vide FRavud. 


SHERIFE. 


1. Actions for breach of duty of the 
office of ſheriff, muſt be broughe 
againſt the 4igh ſheriff, though by 
de fault of the under 1neriff or baililr. 
Camercn, et al. v. Reynolds 403 

2. An action does not lie againſt the 
ſheriff, upon a promiſe to execute a 
bill of ſale to the plaintiff's nominee. 
Lid. 406 

3. The legal and proper mode of com- 
pelling a /ale by the ſheriff, is by 
writ of venditiani exponas, Ibid. 1bid. 


= ?.79 - 
Vide Litx. 


SLANDER. 


1. The collgquium was of the death of 
D., and the words were, „I ain 
thoroughly convinced that you are 
&« guilty (innuendo, of the death of 
" D.) . rather than you ſhould 


| H « v0 
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go without a hangman, I will hang HE NAT VIII. 
% you.” Alſo another count was, | An. Reg. 
* You are guilty, (innuendo, of the „ , . 

| murder of D.“) Held good 31. c. 13. 707. 
aſter verdict, Peat v. Olabam. 32. . 9. — 
5 Page 276 — c. 30. 392. 
2. * Guilty of the death, neceſſarily} — c. 34. 707. 
im ports a charge of murder. Aliter, 8 36. 
— * it only been that he was the | ' 

the cauſe of the death; for a man Epward VI. 
2 may innocently be the cauſe of I 1 066 
- another's death, bid. Bid.) 5 &6. 3 


r 


1. It is a general rule that ſubſequent PII Ir & Many, 


ſtatutes, Which only add accumula-| 1 & 2. c. 12. 611, 12. 
tive penalties, do not repeal former | 
| ſtatutes. - Rex v. TFachjon. 297-8 EL1ZABETH, 

2. In remedial caſes, the conſtruction ; 

: of ſtatutes is extended to other caſes So c. 3. $55-6. 
within the reaſon or rule of them. 1088 5 
Atcbęſon v. Eweritt, 391 13. 6. 3. 398. 

3. But where it is a hard poſitive law, oy „„ 
and the reaſon is not very plain to * Ge 5 3 745. 
— C. 3 . - 


de ſeen, it ovght not to be extended ; 
by conſtruction. bid. Ibid. 14. c. 5+» $50. 

4+ Strong words in the enaQting part . 
of a ſtatute, may extend it beyond 7 6. 5. 366. 


the preamble. Pattiſon v. Banks. — 6. 15. 297% 
. 543 27s c. 4. 279. 434. 
| _ 705 to 714. 
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ö SURPRISE. 

1. If a rector, by certificate to the 
biſhop, appoint a perſon his curate, 
with a promiſe to allow him a ſalary 

| and to continue him in ſuch office 
of curate, till he is preferred, or 
lawfully removed for ſome fault, if 
he afterwards remove him without 
cauſe, and the curate bring an action 
for his ſalary, the rector ſhall not 
Juſtify ſuch removal by an accuſation 
of irregularity in the plaintiff's 
morals or conduct, produced for the 
firſt time, by ſurpriſe, at the trial of 

| the Cauic, Merlin v. Hind, 441 


2. In 
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2. In an action for money had and re- 
ceived, brought to try, Whether the 

_ defendant was entitled to take certain 
fees from the plaintiff under an act 
of 2 if the parties go o 
trial upon an apprehenſion that that 
was the only queſtion to be tried, 
the plaintiff ſhall not be permitted 
to ſurpriſe the defendant at the trial, 


by ſtarting another und upon 

which to recover a Norfo/k groat. 

Stevenſon v. Mortimer. Page 807 
I. 


TENANT #r Common. 


1 poſſeſſion of one, ſhall be 
ſaid to be the poſſeſſion of the 
other, when he holds poſſeſſion as 
Juch, and receives the rents and pro- 
fits on account of both. Fiber et al. 
v. Profjer. 219 
2. A deviſe of lands to bree, 
* equally,” is a tenancy in common. 
Den v. G _ : : 660 


TOLERATION, 


All the conſequences of the act of 
toleration 1 Vn. & Mary, c. 18. 
ought to be purſued with the greateſt 
liberality in eaſe of the ſcrupulous 
conſciences of difſenters on the one 
hand; but ſo, as thoſe ſcruples of 
conſcience ſhould not be prejudicial 
to the reſt of the King's ſubjects. 

Atcheſon v. Everitt. 388 
2. For a ſeruple of conſcience entitles 


a party — 9 — and protection, 
ſo far as not to ſuffer for "2 bat it is 
of conſequence that the ſubject ſhould 
not ſuffer too. 1b:id. . 
3. A diſſenter from the church of 
England, is not guilty of a crime, 
barely by entertaining ſuch religious 
opinion. Ii. 393 


TOLL. 

1. Diſtinction botween toll 7horough 

and toll rraverſe, For the f, a 
conſideration muſt be laid ; for toll 
traverſe, it need not ; it is implied. 
Colton v. Smith. 8 

2. The additional toll to be paid by 


waggons overweight, muſt be ac- 


. 
1. 


2. The ſubfantial diſtinction is, where 


cording to the, progreſſive propor- 
tions named in ſtat. 14 Geo. 3. c. 82. 
J. 2. not a greſ charge upon the 
overweight at the higheſt additional 
toll incurred. Chamberlain et al. v. 
Song hurt. Page 365 


Vide Fx ESCRITTION. Ac rio, No. 


14. DisT&Ess. No. 1. 


TRAVERSE. 


1. A preſentment in a court leet may 
be removed into the court of B. R. 
and traverſed there. Rex v. Roupell. 

45 8, 60 


TRESPASS, wi er armis. 


1. Treſpaſs and falſe impriſonment 
lies in England by a native of Mi- 
norca, againſt the governor of that 
iſland, for an injury of that nature, 
committed in Minorca. Moftyn v. 
Fabrigas. 5 -t" 161 

2. Treſp aſs does not lie againſt a 
pound-keeper merely for receiving 
cattle, though the taking were 
tortious ; for he is bound to keep 
whatever is brought to him. Secus, 
if he goes beyond his duty, and 
aſſents to the treſpaſs, Badkin v. 
Powell. 476 

TRIAL, 


is a formal and a ſubtaniial 


, I, 
Fw to as to the /ocality of trials. 


Moftzn v. Fabrigas. 176 
the procecding is in rem, and where 
the effe& of the judgment cannot be 
had, if it is laid in a w. place. 

As in ejetment, bid. - Ibid. 

3. QAuære, If ſuch /ubftantial diſlinction 
of locality, does not exiſt alſo, with 
regard to matters that ariſe aut of the 
realm ? As if two pr were to 
fight in France, and both happening 
to be. in England, one ſhould bring 
an action of aſſault againſt the 
other; becauſe the breach of the 
peace, which muſt be laid in the de- 
claration, is merely _— the 
treſpaſs againſt the perſon is tran- 
2 Mid. Foy Ibid. 

4 The formal diſtinction ariſes from 
the mode of trial, wiz, by jury. 
Ibid. Ibid. 

5. This latter extends to all caſes that 
ariſe abroad, with a diſtinction, 

| however, 
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however, between tranſitory and lo- 
cal actions. Ibid, Page 176 
6. Vide this diſtinction exemplified and 
illuſtrated, 177-181 


T ROVER. 


1. Does not lie againſt an executor for 
a converſion by his teſtator, Hamb:,z 
v. Trott, adminiſtrator, = 

2. It is in form a fiction, in ſubſtance 
founded on property. Jbid. 374 

3- Does not lie by the aſſignees under a 
Joint commiſſion of bankrupt, againſt 
the vendee of goods diſpoſed of, 
bond fide, by one partner ſome time 
before his own baukruptcy ; but after 
a ſecret act of bankrupicy by the 

other partner. Fer v. Hanbury. 

- 445 

4. What is a ſufficient affidavit to 
hold to bail in trover. Charter v. 
Jacques. 529 

5. If money and a horſe are 2 in 
exchange, for another horſe war- 
ranted found, which was unſound at 
the time, trover will not lie to re- 
cover the horſe given in exchange, 

© becauſe the property is altered. Power 
v. Wells. 814 

Vide Bait, No. 6. 


TRUST and TRUSTEE, 


1. If land be deviſed to perſons, in aid 
of perſonal eſtate, for payment of 
debts, c. and the perſonal eſtate 
proves deficient, the deviſees, when 
they have paid this charge, become 
truſtees for the perſon entitled to 
the ſurplus; wiz, for the refiduary 
deviſee, if there be one; if not, 
for the heir at law; for it is a re- 
ſulting truſt. Hart v. Knott. 46 

2. An eſtate in truſt merely for the bene- 

t of ceftui que truſt, ſhall not be ſet 
_ Cl bias. Bu. lbid. 

Vide Devise, No. 2. 15. Eier- 

MENT, No. 1. ö 


U. 
USAGE, 
1. * E power of impreſſing ſea- 


———— 


faring men, &c, is founded on 


887 
immemorial uſage ; and there may be 


a right of exemption on the ſame 
foundation. Rex v. Tubbs. 512 


2. What · facts have been held inſutfi- 


cient to prove ſuch an exemption. 
Ibid. '  tbic 
3- Where it has been the uſage in a 
pariſh to rate perſons to the poor for 
their flock in trade within the pariſh, 
ſach perſons are liable in reſpect 
thereof, Rex v. Hill. 613-619 
4+ Whether uſage is material under the 
ſtat. 9 Ann. c. 10, and 4 Geo. 2. 
c. 33* Jones v. Walker, 624 


USES. 


Thovgh lands are comprehended in the 
general ſweeping clauſe of a deed 
of ſettlement (to certain uſes), yet, 
if no uſe be declared of them, they 


ex" N to the heir. Moore. v. Ma- 

grath. , | 

Vide Deen. 5 
USURY, 


1. If a tradeſman ſell goods at three 
months credit; and ſtipulate, in 
caſe the money 1s 2 that the 
vendee ſhall allow him a halfpeuny 
an ounce per month, till he diſ- 
charges the debt; this allowance, 
though above the legal rate of in- 
tereſt, yet, being the »/age in that 
trade, and the contract being a bond 
fide (ale, is. not uſurious. Other- 
wiſe, if it be merely a colour to co- 
ver a loan, and to evade the ſtatute, 
Fleyer v. Edwards, 112 

2. Where it is in the power of a bor- 
rower of money to pay the principal 
within a limited time, without in- 
tereſt; upon non- payment, the re- 
ſervation of a larger ſum than the 
ſtatute allows, is no uſury. 7614. 


11 
3. An uſurious contract muſt n 
as laid. Carliſle qui lam. v. T rears. 
6 
4. On a rule to vacate a N 
conſeſſed, and to ſtay proceedings 
on the ci. fa. upon an allegation 
that the conſideration of the warrant 
of attorney was uſurious, the court 
H h 3 will 


+; 
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will direct an iſſue to try the uſury, 
and enlarge the rule in the mean 
time. Cook v. _ Page 727-8 
8. Uſury cannot be pleaded to a /cire 
facias on a judgment. Ibid. Ibid. 
6. If the ſubſtance of a contract be a 


vendee, he ſtands to all riſks ; but, 
if the vendee order a particular mode 
of conveyance, the vendor is ex- 
cuſed, and the vendee muſt ſtand to 
any loſs that may happen. Male v, 


Bayle Rage 294 


borrowing and lending, a flight co- | 2. Thus, when the vendee wrote in 


lourable'contingency only, will not 
take it out of the ſtatute of uſury. 
Richards qui tam v. Brown, 770 
7. If A. upon a loan of money, ſtipu- 
late to have half the profits upon a 
reſale of goods to be purchaſed by 
the borrower, which profits exceed 
5 J. per cent. and A.”s principal is 
not niſked, guere, if ſuch contract 
be not uſurious ? Teftons v. Brooke. * 


793 


: VARIANCE. 


I. JDETWEEN a bond and the de- 
claration upon it. Moftyn v. 
abrigas. 178 

2. Variance by putting underrood for 
under/ood, in an indictment for per- 
jury, held not material. Rex v. 
Beach, N 229 
3. The true diſtindion ſeems to be, 
that, where the omiſſion or addition of a 
letter does not change the word, ſo as to 
make it another word, the variance is 
not material, Tbid. id. 
4+ Variance, in a declaration of a/- 
Jump/it for a ſum given by a judica- 
ture eſtabliſhed by ſtat, 4 & 5 Phil. 
& Mary, by deſcribing the ſtat. as 
the 4th of P. & M. is fatal. Rann 


v. Green. 


5. Declaration againſt the PSP. 4, | 


aſlignee of all the eſtate, Ec. in 
, certain premiſes ; evidence that he is 

aſſignee of part only, is a fatal va. 

riance. Hare v. Cator, 766 | 
Vide CusTom, No. 2. * 


VENDOR and VEN DEE. 
1. If a vendor actually takes upon 


theſe words, I beg you will ſend 
* them by land. carriage, as they are 

« detained a long time at Briſtul be- 
4 fore they arrive“: The vendor 
delivered them to the book-keeper of 
the Birmingham carrier, which was 

. the only 2 of ſending them by land 
carriage; and the goods were loft; 
adjudged that this was a good deli- 
very to the vendee. Ii. Ibid. 
3+ But, while the goods are in tramſitu, 
the vendor has ſuch a lien upon them, 
as to be permitted to get them back, 
if the vendee. in the mean time, has 
become a bankrupt. Id. Vide alſo 

. Birkett v. Jenkins, Eaft. 11 G. 3. 
cited. Ibid. 4 296 
4. If vendor ſell goods by ſample, to 
de delivered to the vendee within a 
month, and take earneſt ; and within 
a month ſend them by his ſervant to 
the premiſes, where, part being un- 
loaded, the reſt are diſtrained for 
toll; the delivery is complete, ſo as to 
entitle the vendee to bring treſpaſ. 
for the ſeizure. Blakey v. ew. 

6 


| 4 

5. So it was, to all honeſt purpoſes, in 
reſpe& of third perſons, the moment 
the vendor had delivered the goods 
to his own ſervant, to carry to the 


vendee, Ibid. Ibid. 


VENUE. 


1. When an action is brought in Eng- 
land, upon a deed dated in foreign 
2 a place in England muſt be al- 
eged in the declaration, pro formd. 
Mojtyn v. Fabrigas. 178-9 
2. Every tranſitory action may be laid 
in any county in England, though the 
matter ariſe beyond the ſeas. _ 

x 181 

3. The plaintiff was allowed to bring 

back the venue to London, (where it 
had been at firſt laid,) though the 

cauſe had gone down to tri 2 


himſelf to deliver the goods to the | 
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had been a remanet for want of ju- 


rors, Bruckſhaw v. Hopkins. 
| Page 409 
4. The court will not change the ve- 
nue (to the county in which the 
cauſe of action aroſe) where an im- 
artial or ſatisfactory trial cannot be 


ad; as in an action for words 


—_ at an election. Petyt v. 

erkeley. . 

5+ The venue may be changed after 
an order for time to plead, though 
upon the terms of pleading iſſuably; 
but not after ſuch an —* where 
the terms are to plead iſſuably, an 
take ſhort notice of trial at the firſt 
fittings. Ibid. 511 


VERDICT. 


1. A verdi& will not aid, where the 
iſt of the action is not laid in the 
eclaration. But it will cure ambi- 
uity. Avery v. Hoole. 826 

2. The want of a bill in the Xing“: 

Bench, and the want of an original 

in the Common Pleas, are both cured 

after verdict, Foſter v. Bonner. 455 
FVige SLANDER, No. I, - 


VISITOR, 


1, Is only to decide private diſputes 
between the members of the col- 
lege; and not a ſuit by a third per- 
ſon againſt the whole body. Rex v. 
Wyndham. 378 

2. So, where an eſtate is in the col- 
lege, and they are to act in a truſt, 

the viſitor cannot meddle in a mat- 
ter which is the ſubje& of ſuch truſt, 

; ..- _ 1bid. 
Jide COLLEGE. 


W. 


WAGERS. 


1. N action lies to recover money 
won upon a wager, Whe- 
«« ther a decree of the court of Chan- 


510 


«« cery would be reverſed or not, on 
« appeal to the Houſe of Lords? — 
Unleſs there be any fraud, or cir- 
cumſtances that ſhew the motive to 
have been immoral or corrupt. 
Fones v. Randall. Page 37 
2. If the wager had been made with 
one of the Lords, or one of the 
Judges, or with a counſel or attor- 
ney, in the cauſe, it would have been 
illegal, 1bid, 39, 40 
3. An agreement, that in conſidera- 
tion the plaintiff had agreed to pay 
the defendant 20/, at the nexc 
port, the defendant undertook that 
the ſhip ſhould ſave her paſſage to 
China that ſeaſon; and in caſe ſhe 
did not, he would pay to the plain- 
tiff 1000/7. at the end of one month 
after her arrival in the river Thames, 
is a wagering policy within the ſtat. 
19 G. 2. c. 37, though the plaintiff 
had ſome goods on board, liable to 
ſuffer by the loſs of the ſeaſon ; but 
there was no reference (in the 
agreement) to property. Kent v. 
Bird. 83 
4. An action will not lie upon a wolur- 
tary wager between two indifferent 
perſons, on the /e of a third perſon, 
who has appeared and acted as a 
man. 1. Becauſe ſuch enquiry tends 
to indecent evidence. 2, Becauſe it 
tends to diſturb the peace of the indi- 
vidual, and of fociety, Da Cofta v. 
Tones, 729-730 
5. Wagers in general are allowed, un- 


— 


| Jeſs where reſtrained by ſtatute. 16:4, 


<p 734 
6. But where a wager is laid upon a 


ſubje& that tends to a breach of the 
peace, or a violation of chaſtity, or 
that is contra bonos mores, it is unlaw- 
ful. id. 735 
7. So, if it affect the intereſt or ſeel- 
ings of a third perſon. Lid. Ibid. 
8. But wherever a queſtion ariſes upon 
a real matter of right, it ſhall be 
tried, though the intereſt of third 
rſons, not parties, may be affected 

y it, bid. 736 

9. A policy, on the V of a perſon, is 
a wagering policy within the ſtat. 
14 G. 3. c. 48. by which « all in- 
«© ſurances upon lives, or any other 
* event or events, without intereſt 
16 in 


— — 


3 = 


— 


jn the parties, are made null and 
void.“ Roebuck v. Hammerton. 
Wy. Page 737 


* 


. WARRANT of ATTORNEY. 


1. The court will not ſet it afide on ac- 
count of its being given by a de- 
fendant in cuſtody without an attor- 

| ney preſent on his part, if executed 

* by the defendant purpoſely with a 
view to cheat the plaintiff. Gillman 
v. Hill. / 141 

2. It is good, if given by-one in cuſto- 
dy under an execution, though no at- 
torney be preſent on his behalf, For 

the rule of Ezf. 15 Car. 2. does 
not extend to it. But if the party 
had been prevailed on to acknowlege 
it, c. for more than was due, the 


court would give relief under cir- 
cumſtances. Fell v. Riley, 281 
WARRANTY, 


Fide As8umesIT, No. 17. Insv- 
RANCE, TRrOves, No. 5. 


WILLS, 


1. One, having made bis will and a 
duplicate thereof, delivers the dupli- 
cate to another perſon, Afterwards 


be makes another will, by which he | 
revokes all former wills, and at the 


ſame time he cancels that part of the 
former will which was in his own 
cuſtody, Before his death, he ſends 

for an attorney to make a bird will; 
but is ſenſeleſs beſore the attorney 
arrives. After his death, the firſt 
and ſecond will are found together in 
a paper, both cancelled; but the du- 
plicate of the firſt is found uncan- 
celled amongſt his other deeds and 
papers. The act of cancelling the 
Heeond will, does not ſet up the du- 
plicate of the firſt, Burtenſbaw v. 
Gilbert, 2 


2. Where there are duplicates of a will 


one in the teſtator s cuſtody, the 
other not; his cancelling the one in 
his cuſtody, is an effectual cancelling 
of both. 1bid. Ibid. 


* 
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3. One having made his will, and de- 
viſed all his freehold and copyhold 
lands to certain uſes, afterwards pur- 
chaſes other copyholds, which he 
ſarrenders thus: To the uſes de- 

 ** clared or o be declared by his laſt 
* will and teſtament,” This amounts 
to a republication, and the newly 
purchaſed copyholds ſhall paſs to the 

_ uſes of the will. Heyhn v. Heylyn. 

: Page 1 

4. When a man republiſhes his will, 
the effect is, that the terms and 
words of the will ſhould be conſtrued 
to ſpeak with regard to the property 
he is ſeiſed of at the date of the re- 

ublication, juſt the ſame as if he 

ad had ſuch additional property at, 
the time of making his will. Jie. 

| + 132 

There is no republication in equity, 
that is not fo in law. Ibid. Ibid. 

6. One, having by will deviſed all the 
refidue of his eſtate, of what kind or 
quality ſoever to W. P. afterwards 
purchaſes copyhold lands, and ſur- 
renders them to ſuch uſes as he Hall 
by his laſt will declare, limit, and ap- 
point. He afterwards makes a co- 
dicil, and thereby ratifies and con- 
firms all and every the gifts, de- 
vifes, and bequeſts in his ſaid will, 
except what he had altered by the co- 
dicil ; and defires the codicil may be 
annexed to, and taken as part of his 
will to all intents and purpoſes. This 
amounts to a republication of the 
will, ſo as to make the after pur- 
chaſed copyhold lands paſs by the 
refiduary deviſe. Doe v. Davy. 158 


WITNESSES. 


1. If a party wants the teſtimony of 
witneſſes whom he cannot compel to 
attend, the court may put off the 
trial from time to time, till the other 

rty conſents that depoſitions ſhall 
be taken where they are. Mn v. 
Fabrigas. 17 

2. A ſervant or clerk, who has embez- 
zled money or notes of bis maſter's, 
is an admiſſible witneſs (provided he 
has a releaſe) againſt the perſon who 
received ſuch money or notes from 

3 
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him, on an action for money had and 
received, brought by his maſter to 
recover the amount. Clarke v. Shee. 


Page 199 | 3» 


3+ A tenant in poſſeſſion is hot a good 
witneſs to prove his landlord's pol- 
ſeſſion, or to ſupport his title, be- 
cauſe it is to uphold his own poſſeſ- 
fion. Doe v. Foſter. 621 
Vide Arribavir, No. 1. ATTOR- 
NEY, No. 2, 3» 4. BANKRUPT, | 
No. 2z 3. : 


WORDS. 


1. Courts of juſtice are to conſtrue the 


propriety of language, mean either 
inclufive or exclufrve, Ibid 


Page 717-2 
Therefore, where tenant for life? 


with a power io leaſe in poſefron and 
not in reverſion, granted a leaſe to his 


ouly daughter for twenty-one years, 


to commence ** from the DAY. of 
e the DATE,” the court held, that 
the parties underſtood and uſed the 


word from”? in that ſenſe, which 


would make their deed effeQual, 
and accordingly adjudged it a leaſe 
in poſſeſſion. Id. Ibid. 


WRITS, 


words of parties, ſo as to efeduate Where a writ is taken out in the 


their deeds, and not to defiroy them; 
more eſpecially where the words 
themſelves abſfractealy may admit of 
either meaning. Pugh v. Duke of 
Leeds. 725 
2. The word from, may, in the 
vulgar uſe, and even in the firit 


FINIS. 


Vacation, and teſted the laſt day of 
the Term, you cannot contradict the 
fiction, /o as 70 invalidate the writ ; 


but for any other purpoſe (ſuch as 


taking a debt out of the ſtatute of 
limitations) you may. In v. 
Fabrigas. *. 178 


